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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


^ourt0  of  ig^ontmon  IPleao 


AND 


IBxtbtq^ntv  Cbamtier. 


IN  MICHAELMAS  TERM, 


IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


Gensham  r.  Germain.  Nw^* 

An  action  having  been  brought  by  the  plaintiff,  an  An  award  can- 
apothecary  practising  in  London,  for  the  amount  of  his  ^  o^a*^^***rtf 
billy  it  was  referred,  by  consent,  to  a  barrister  to  ascertain  «ny  ^^g  that 
the  sum  due  from  the  defendant.     He  awarded  the  plain-  on  the  face  ^II 
tiff  77/.,  allowing,  amongst  other  things,  charges  for  at-  where'an'arbi- 
tendances.  ^^f  ^^  «- 

warded  to  an 
apothecary  in 

Mr.  Serjeant  Toddy  now  moved  for  a  rule  calling  on  the  ^^^^ 
plaintiff  to  shew  cause  why  the  award  should  not  be  refer-  ^  c<wrt  renn- 

ed  to  refer  back 

red  back  to  the  arbitrator  to  strike  out  those  charges,  as  the  the  award  to 
plaintiff,  being  only  an  apothecary,  was  not  entitled  to  them,  dewtlon.'*'*" 
He  cited  the  case  of  Bonner  v.  LiddeU  (a),  where  the  Court 
held  an  award  to  be  void,  the  arbitrator  having  exceeded 
his  authority ;  and  submitted,  that,  as  the  plaintiff  could 
not  have  recovered  the  charges  objected  to,  had  the  action 
proceeded,  the  arbitrator  ought  not  to  have  allowed  them. 

(a)  1  Brod.  &  Bing.  80. 

VOL.  XI.  B 


1825. 


Gbnsham 

r. 
Germain. 
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Per  Curiam. — The  award  is  conclusive,  there  being  no- 
thing on  the  face  of  it  to  warrant  the  objection.  Affidavits 
cannot  be  received  to  shew  what  particular  charges  havle 
been  allowed. 

Rule  refused. 


j^^^*     Mayor,  Assignee  of  William  Henry  Pyne,  a  Bank- 
rupt, V.  John  Pyne. 

tanbupt's'  *  -■  ^'"^  ^*®  *"  action  of  assumprit  brought  by  the  plain- 
M**!l^°*^^ '"  *'^'  *®  assignee  of  W.  H.  Pyne,  a  bankrupt,  for  goods  sold 
brought  againft  by  the  bankrupt  to  the  defendant.  The  declaration  con- 
signee, setup  tained  counts  on  promises  by  the  defendant  to  the  bank- 
^itittonsaBra  "^P'  before  his  bankruptcy,  and  to  the  plaintiff  as  his  as- 
objectkm  to  the  gignee  since.  The  defendant  pleaded,— first,  the  general 
ditor^  debt.  issue ; — and  secondly,  that,  after  the  making  of  the  promises 
ant  in»  a  sub-  *"  ^^^  declaration  mentioned,  and  before  the  commence- 
scribertoawork  xq^i^i  of  the  suit,  and  before  W.  H,  Pyne  became  a  bank- 
rupt, to  wit^  on  &c.,  by  his  certain  writing  of  release,  he 
released  and  discharged  the  defendant  from  all  actions, 
suits,  debts,  &c.  &c. — Replication,  that,  before  the  execu- 
tion of  the  release  W»  H.  Pyne  had  become  and  was  a 
notice  ftom^^  bankrupt : — on  which  issue  was  joined. 
th^lSSi^  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
mdyfor  hhn  if  ^^^  ^t  the  Sittings  after  the  last  Term,  it  appeared  that 
for  tb«m.  On  the  bankrupt  was  the  author  of  a  work  called  ^'  Pynes 
uke  theremain*  History  of  the  Royal  Residences!*  which  was  published  by 
^dndflTthe^-  subscription,  in  twenty-four  monthly  numbers,  at  the  price 
signee  of  the      of  onc  guinea  each; — that  the  whole  of  the  numbers  were 

publisher,  who  ^ 

had  become 
bankrupt,  sued 

him  for  the  value  of  the  whole.  The  Jury  having  found  a  verdict  for  the  pbuntiff,  for  the  price  of 
the  eight  numbers  received  by  the  defendant — tlie  Court  reAised  to  disturb  it,  although  it  was  con- 
tended that  the  contract  was  entire,  and  void  under  the  4th  section  of  the  statute  of  irauds,  it  not 
having  been  reduced  into  writing,  or  to  be  performed  within  a  year. 


which  was  to  be 
pnbBshed  fn 
tweniy^fimr 

hen.    He  re- 
ceived eight 
numbers,  and 
afterwards  liad 
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printed,  and  left  for  deHrery  at  the  house  of  the  bank-  1825. 
nipt,  where  each  subscriber  received  his  number  month-  mavor 
ly; — that  the  defendant  was  a  subscriber,  and  had  admit-  _  ^^ 
ted  that  he  had  received  eight  numbers,  but  said  that  he 
should  not  pay  for  them,  as  the  whole  had  not  been  sent 
to  hm;  on  wbieh  he  was  informed,  that  the  publisher  (the 
bankrupt)  did  not  undertake  to  deliver,  and  that  he,  the 
ilefendant,  might  have  the  remaining  sixteen  numbers  if  he 
would  send  for  them.  The  release  appeared  to  have  been 
executed  by  the  bankrupt,  in  April,  1820,  whilst  he  was  in 
prison,  and  after  be  had  committed  an  act  of  bankruptcy; 
but  it  appeared  that  no  commission  had  issued  against 
him  unt9  1822.  The  defendant  was  aware  that  the  bank- 
rupt was  inaofcrent  at  (he  time  the  release  was  executed. 
From  the  evidence  offered  to  support  the  petitioning-cre- 
dkor^fi  ^bt,  it  appeared  that  115/.  were  due  from  the 
bankrupt,  for  goods  furnished  to  him  by  the  petitioning-cre- 
ditor,  the  ddivery  of  which  commenced  in  1812,  and  was 
completed  in  1818.  It  was  contended  for  the  defendant, 
—firHy  that  the  statute  of  limitalions  applied  to  the  debt,  as 
it  did  not  appear  how  much  of  the  1 15/.  was  due  within  six 
years  before  the  suing  out  of  the  commission; — secondly , 
that,  as  the  contract  was  entire,  and  could  not  be  split  into 
parts  so  as  to  make  every  number  of  the  work  the  subject 
of  a  separate  contract,  it  was  void  by  the  statute  of  frauds, 
as  it  had  not  been  reduced  into  writing,  nor  was  the  work 
to  be  completed  within  a  year; — and  lasily,  that  the  release 
by  the  bankrupt  to  the  defendant  was  valid,  and  a  bar  to 
the  plaintiff's  right  to  recover,  as  it  was  executed  two 
years  before  the  commission  was  issued,  and  consequently 
fell  within  the  provisions  of  the  statute  46  Geo.  3,  c.  135. 
The  Jury  found  a  verdict  for  the  plaintiff,  damages  eight 
guineas,  the  price  of  the  numbers  received  by  the  defen- 
dant, leave  being  reserved  to  the  latter  to  move  the  Court 
to  set  it  aside;  but  his  Lordship  was  strongly  inclined  to 
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1826.         think  that  there  was  no  valid  foundation  for  either  of  the 
objections. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  granted,  and,  renewing  the  objections  taken  at 
the  trials  further  submitted  that  the  plaintiff  was  not  in 
a  situation  to  sue  the  defendant,  as  he  had  not  shewn  that 
the  bankrupt's  contract  had  been  performed  by  the  de- 
livery of  the  whole  of  the  numbers  constituting  the  work. 
With  respect  to  the  Jirst  objection,  the  learned  Serjeant 
submitted,  that,  as  it  did  not  appear  that  a  sufficient  peti- 
tioning-creditor*8  debt  had  been  contracted  within  six 
years  before  the  commission  was  sued  out,  the  statute  of 
limitations  was-  available  to  the  defendant,  as  he  could  not 
plead  the  statute,  nor  could  he  know  what  debt  the  plain- 
tiff would  rely  on.  A  petitioning-creditor*8  debt,  to  be 
valid,  must  be  a  debt  on  which  an  action  might  be  sup- 
ported by  him  against  the  bankrupt;  and  any  objection  to 
a  commission  may  be  taken  advantage  of  in  defending  an 
action  brought  by  the  assignees : — Secondly,  as  the  work 
was  not  to  be  completed  within  a  year,  the  contract  was 
void  by  the  4th  section  of  the  statute  of  frauds,  the  agree- 
ment for  the  contract  not  having  been  reduced  into  writing 
and  signed  by  the  parties  to  be  charged  therewith.  The 
contract  too  was  for  the  entire  work,  which  was  to  be  pub- 
lished at  intervals,  and  would  require  two  years  for  its 
completion ;  and,  in  Boydell  v.  Drummond  (a),  where  the 
plaintiff  brought  an  action  to  recover  the  price  of  certain 
numbers  of  a  work,  which  the  defendant,  a  subscriber,  re- 
fused to  take ;  it  appearing  to  have  been  the  understand- 
ing of  the  parties  to  the  contract  at  the  time,  that  it  was 
not  to  be  completed  within  a  year,  although  it  might  be,  and 

(a)  1 1  East,  142. 
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was  in  fact^  in  part,  performed  witliin  that  period,  it  was  1825. 
held  to  be  within  the  statute,  and  that,  as  it  was  not  in  writ- 
ing and  signed  by  the  party  to  be  charged,  it  could  not  be 
enforced  against  him : — Thirdly,  the  release  given  by  the 
bankrupt  to  the  defendant  is  a  bar  to  the  present  action, 
as  it  was  executed  more  than  two  months  before  the  com- 
mission was  sued  out.  Besides,  it  appeared  that  the  com- 
mission was  not  issued  until  two  years  after  the  act  of 
bankruptcy  had  been  committed,  and  the  plaintiff  ought, 
at  all  events,  to  have  alleged  in  his  replication,  that  the 
defendant  knew  of  the  act  of  bankruptcy,  or  that  Pyne 
was  insolvent  when  he  executed  the  release. — At  least,  it 
was  incumbent  on  the  plaintiff  to  shew  that  the  bankrupt 
bad  performed  his  contract,  by  causing  the  whole  of  the 
parts  or  numbers  to  be  delivered  to  the  defendant ;  or  he 
should  have  shewn  that  the  remaining  sixteen  had  been  ten- 
dered previously  to  the  commencement  of  the  action. 

Lord  Chief  Justice  Best. — I  entertain  the  same  opinion 
now  that  I  formed  at  the  trial.  With  respect  to  the  ob* 
jection  that  it  did  not  appear  that  100/.  of  the  petitioning- 
creditor's  debt  was  contracted  within  six  years  before  the 
suing  out  of  the  commission  against  the  bankrupt  Pyne^ 
the  case  of  QuantocJc  v.  England  {a)  is  an  express  author- 
ity to  shew,  that,  if  the  bankrupt  submit  to  the  commission, 
a  third  person  cannot  take  advantage  of  the  objection;  and 
although,  in  the  subsequent  case  of  Fowler  v.  Brown  (6), 
Lord  Mansfield  ruled  at  Nisi  Prius,  that  the  statute  of 
limitations  did  not  prevent  a  creditor  from  taking  out 
a  commission  of  bankrupt,  but  extended  only  to  the 
remedies  by  action  mentioned  in  the  statutes,  and  did 
not  extinguish  the  debt,  or  take  away  any  other  remedy; 
yet,  in  Ex  parte  Dewdney  (c).   Lord  Eldon  said,  that 

'  (a)  5  Burr.  2628.  Edit.,  Vol.  1,  by  Roots,  21 . 

{b)  Cooke*8  Bkpt.  Laws,  8th  (c)  16  Ves.  493. 
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1825.  be  could  not  consider  that  dictum  at  Nisi  Prius  as 
an  authority  overthrowing  the  unanimous  judgment  of 
the  Court  in  Qimntock  v.  Enghnd,  which  his  Lord- 
ship approved  of  and  confirmed.  Here,  therefore,  it  is 
not  open  to  the  defendant,  a  debtor  to  the  bankrupt's 
estate,  to  say  that  the  plaintiff*  cannot  recover  in  his  char- 
acter of  assignee,  on  the  ground  that  the  pelitioning-cre- 
ditor's  debt  was  barred  by  the  statute  of  limitations.  The 
defendant  took  no  interest  in  the  proceedings  under  the 
commission.  He  was  bound  to  pay  his  debt  to  the  bank- 
rupt's estate,  and  his  remedy,  if  any,  was  by  petition  to 
the  Lord  Chancellor;  and,  even  if  a  Court  of  equity  were 
inclined  to  relieve  him,  a  Court  of  law  ought  not  to  lean  to 
objections  raised  by  debtors  to  a  bankrupt's  estate  against 
the  petitioning-creditor's  debt,  when  the  bankrupt  him* 
self  has  not  disputed  the  validity  of  the  commission.  If 
the  commission  were  fraudulently  sued  out^  the  Court 
from  which  it  etiianaled  is  empowered  to  supersede  it. — As 
to  the  release,  as  the  defendant  pleaded  that  it  was  ex- 
ecuted brfore  the  bankruptcy,  and  it  was  found  that  it  was 
executed  after  an  act  of  bankruptcy  had  been  commit- 
ted, the  plea  was  not  proved;  and,  as  the  defendant  him- 
self put  an  end  to  the  contract  by  not  taking  the  whole  of 
the  numbers^  which  he  was  told  were  ready  for  him,  and 
as  the  Jury  confined  their  verdict  to  the  numbers  actually 
received  by  him,  I  am  of  opinion  that  there  is  no  reason 
to  disturb  it, 

Mr.  Justice  Park  and  Mr.  ttustice  Burrough  con^ 
curred. 

Mr.  Justice  Gasblee.—- The  statute  of  limitations  was 

meant  to  operate  in  favour  of  the  debtor,  that  he  might  not 

*«be  harassed  for  an  old  debt.    But  a  third  party,  or  a  person 

standing  in  the  situation  of  the  defendant,  cannot  take  ad- 

yantage  of  an  objection  of  this  nature,  the  bankrupt  him- 
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self  having  raised  none,  but  having  submitted  to  the  com-        1885. 
mission.    The  other  points  appear  to  me  to  have  been  most 
satisfiustorily  answered  by  my  Lord  Chief  Justice. 

Rule  refused  (a)* 


(a)  Sec  Gregoty  v.  HurrUl,  6  B.  Moore,  526,  8  B.  Moore,  189}  S.  C 

6  Bam.  &  CreBi.  341. 


Doe,  on  the  several  demises  of  Clark  and  Others,  p.       Thunda^^ 

Spencer,  ^^'  ^^^*- 

This  was  an  action  of  ejectment.    The  declaration  con-  The  protkioaia 

.       «    1  1       »  airignce  of  Chs 

tamed  three  demises.  inioivent  Debt- 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Wea-  ^^^^^ 

mhuier,  at  the  Sittinirs  after  the  last   Term,  the  de-  mentfortbeM- 

,  ,  tate  ofan  iniol- 

mise  on  which  the  lessor  of  the  plaintiff  relied,  was  by  Tentanigiitdto 
Henry  Dance,  the  provisional  assignee  of  the  Court  for  proTi!!itonao^t 
the  relief  of  insolvent  debtors;  and,  it  not  appearing  »**J"?*^*» 

c  llVf  and  8 

that  any  assignment  had  been  made  by  him   to  a  sub-  0e9, 4,  e.  iss, 

sequent  assignee  appointed  by  that  Court,  it  was  ob-  tIoiii  approta- 

jected,  for  the  defendant,  that  the  provisional  assignee  ^^^fjL, 

could  not  maintain  ejectment ;  as,  by  the  provisions  of  the  en,  or  order  of 

t  ^        A         t  tr^      ^  <%«•!  '^^  Infoltent 

statute  .1  ijeo.  4,  c.  1 19,  the  property  of  the  insolvent  was  court 
only  vested  in  him  pro  tempore,  viz.  previously  to  its  being 
transferred  to  .the  assignee  to  be  appointed  by  the  Court 
to  act  for  the  insolvent's  creditors,  who  alone  was  entitled 
to  sue  by  ejectment.  His  Lordship,  however,  was  of 
opinion,  that,  as  the  object  of  the  statute  was  to  benefit 
the  creditors,  and  not  to  give  an  advantage  to  the  debt- 
or, the  legal  estate  of  the  insolvent  was  vested  in  the  pro- 
visional assignee,  and  remained  in  him,  until  the  subse- 
quent assignee  was  appointed  by  the  Court ;  and  that,  as 
it  did  not  appear  that  any  other  assignee  had  accepted 
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1825. 


V, 

Spencer. 


the  trust,  his  Lordship  thought  that  this  action  might  be 
maintained  by  the  provisional  assignee;  and  the  Jury  ac* 
cordingly  found  a  verdict  for  the  lessor  of  the  plaintiff. 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered.  Here- 
lied  on  the  7th  {a)  and  1 1th  (6)  sections  of  the  statute  1  Geo. 
4,  c.  1 19;  by  the  former  of  which  it  is  enacted,  that  the  priso* 
ner's  estate  and  effects,  which  were  vested  in  the  provisional 
assignee,  shall  be  assigned  by  him  to  an  assignee  to  be  ap- 
pointed by  the  Court ;  and,  by  the  latter,  that  no  suit  at  law 
can  be  proceeded  in,  further  than  an  arrest  on  mesne  pro- 
cess, by  any  assignee  of  the  prisoner's  estate,  without  the 


€t 


(a)  By  which  it  is  enacted — 
that,  when  the  Court  for  the  re- 
lief of  insolvent  debtors  shall  ad- 
jud|^e  any  prisoner  to  be  entitled 
to  bis  discbarge,  such  Court  shall 
appoint  a  proper  person  or  pro- 
per persons,  to  be  assignee  or  as- 
signees of  the  estate  and  effects 
of  such  prisoner,  for  the  purposes 
of  the  act;  and  when  such  assig- 
nee or  assignees  shall  have  signi- 
fied to  the  said  Court  their  ac- 
ceptance of  the  said  appointment, 
every  such  prisoner's  estate,  ef- 
fects, rights,  and  powers,  vested 
in  such  provisional  assignee  as 
aforesaid  (see  sect.  4),  shall  im- 
mediately be  assigned  by  such 
provisional  assignee  to  such  as- 
signee or  assignees,  in  trust  for 
the  benefit  of  such  assignee  or 
assignees,  and  the  rest  of  the  cre- 
ditors of  every  such  prisoner,  in 
respect  of,  or  in  proportion  to, 
their  respective  debts,  according 
to  the  provisions  of  the  act ;  and 
such  assignee  or  assignees  is  and 


are  hereby  fully  empowered  to 
sue  from  time  to  time  as  there 
may  be  occasion,  in  his,  her,  or 
their  own  name  or  names,  for  the 
recovery,  obtuning,  and  enforc- 
ing, any  estate,  effects,  or  rights, 
of  any  such  prisoner." 

(6)  By  which  it  is  provided  and 
enacted — "  that  no  suit  in  law  be 
proceeded  in  further  than  an  ar- 
rest on  mesne  process,  or  smt  in 
equity  be  commenced,  by  any  as- 
signee or  assignees  of  any  such 
prisoner's  estate  and  effects,  with- 
out the  consent  of  the  major  part 
in  value  of  the  creditors  of  such 
prisoner,  who  shall  meet  together, 
pursuant  to  a  notice  to  be  given 
at  least  fourteen  days  before  such 
meeting,  in  the  London  Gazette, 
or  other  newspaper  which  shall  be 
published  in  the  neighbourhood 
of  the  last  residence  of  such  pri- 
soner, for  that  purpose,  and  with- 
out the  approbation  of  one  of  the 
commissioners  of  the  said  Court.** 
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Consent  of  the  major  part  in  value  of  the  creditors,  and  the 
approbation  of  one  of  the  commissioners  of  the  Court} 
ivhereas  it  did  not  appear  at  the  trial,  that  such  consent 
or  approbation  had  been  here  obtained:  and  he  submitted, 
that,  although,  by  the  statute  3  Geo.  4,  c.  123,  s.  ^(a),  the 
provisional  assignee  is  empowered  to  sue  in  his  own  name 
for  the  recovery  and  obtaining  the  prisoner's  estate,  yet  he 
can  only  do  so  by  order  of  the  Court ;  and,  as  the  pro- 
visional assignee  did  not  shew  that  he  had  such  order,  it 
would  be  too  much  for  this  Court  to  presume  it. 


1825. 


Lord  Chief  Justice  Best. — This  was  an  action  of  eject- 
ment, brought  (amongst  others)  on  the  demise  of  the  pro- 
visional assignee  of  the  Insolvent  Debtors'  Court;  and,  at 
the  trial,  it  was  objected  for  the  defendant  that  the  provi- 
sional assignee  was  not  in  a  situation  to  maintain  the  action, 
as  he  had  a  mere  temporary  interest;  and  that,  when 
the  subsequent  assignees  were  appointed  by  the  Court, 
all  the  interest  of  the  provisional  assignee  passed  to 
and  became  vested  in  them;  but  I  was  of  opinion  that 
the  legal  estate  of  the  insolvent,  real  as  well  as  personal, 
was  vested  in  the  provisional  assignee,  and  remained  in 
him  until  a  subsequent  assignee  was  duly  appointed  by  the 
Court.  Another  objection  has  now  been  raised,  which 
was  not  suggested  at  Nin  Prius,  but  to  which  we  are 
bound  to  yield,  if  the  defendant  be  in  justice  entitled  to 


(a)  By  which  it  is  enacted— 
*'  that  it  shall  be  lawful  for  the 
proTisioDal  assignee  to  sue  in  his 
own  name,  if  the  taid  Court  shall 
so  order,  for  the  recovery,  obtdn- 
ingy  and  enfordng,  of  any  estate, 
debts,  effects,  or  rights,  of  any  such 
prisoner;  and,  in  case  of  the  dis- 
roisnon  of  the  petition  of  any  such 
prisoner  praying  for  his  discharge. 


which  the  said  Court  is  hereby 
empowered  to  cUsmiss  whenever 
it  shall  seem  fit,  all  the  acts  done 
before  such  dismission  by  the  siud 
provisional  assignee,  or  other  per- 
sons acting  under  his  authori- 
ty according  to  the  order  of  the 
said  Court,  shall  be  good  and  va- 
lid." 
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it,  viz.,  that  the  provisional  assignee  could  not  maintain 
this  action  without  shewing  that  it  was  brought  with  the 
approbation  of  one  of  the  coimnissioDers,  and  the  consent  of 
the  iQajorpart  in  value  of  the  creditors,  or  the  order  of  the 
Insolvent  Debtors'  Court*  But  I  am  of  opinion,  that,  un* 
der  both  the  statutes  to  which  we  have  been  referred,  there 
is  no  foundation  for  this  objection,  and  that  such  proof 
could  not  have  been  required  at  the  trial*  It  is  a  great 
and  growing  evil  to  encumber  causes  with  unnecessary 
proof,  and  frer;uently  gives  grounds  for  animadversion  on 
the  administration  of  the  law* — ^With  respect  to  the  first 
objection  raised  at  the  trial,  it  appears  to  the  Court,  as  it 
then  did  to  me,  that  all  the  real  and  personal  estate  of 
a  prisoner  is  completely  vested  in  the  provbional  assig- 
nee by  the  assignment  made  to  him,  and  so  remains, 
until  it  is  assigned  by  him  to  the  subsequent  or  ultimate 
assignee  appointed  by  the  Court,  and  the  latter  has 
accepted  such  assignment*  Does,  then,  either  of  the 
clauses  in  the  statutes  referred  to,  prevent  the  provisional 
assignee  from  exercising  his  right  over  the  property  of  the 
insolvent,  without  the  approbation  of  one  of  the  commis* 
sioners,  or  an  order  of  the  Insolvent  Debtors'  Court?  By 
the  4th  section  {a)  of  the  statute  1  Geo.  4,  c.  119  (which 
is  most  material)  all  the  real  and  personal  estate  and  effects 


{a)  By  which  St  is  enacted — 
'*  that  each  prisoner  shall,  at  the 
time  of  subscribing  his  petition, 
duly  execute  a  conveyance  and  as- 
signment, in  such  manner  and 
form  as  the  Court  shall  direct, 
of  all  the  estate,  right,  title,  in- 
terest, and  trust,  of  such  prison- 
er, to  all  the  real  and  personal  es- 
tate and  effects  of  every  such  pri- 
soner, except  the  wearing  apparel, 
bedding,  and  other  such  necessa- 
ries, of  such  prisoner  and  his  fa- 


mily, not  exceeding  in  the  whole 
the  value  of  20/.,  so  as  to  vest  all 
such  real  and  personal  estate  and 
effects  in  the  provisional  assignee 
of  the  said  Court,  subject  to  a 
proviso,  that,  in  case  such  prison- 
er shall  not  obtain  his  cUscharge 
by  virtue  of  this  act,  such  convey- 
ance and  assignment  shall,  from 
and  after  the  dismission  of  the 
petition  of  such  prisoner  praying 
for  his  discharge,  be  null  and  void 
to  all  intents  and  purposes." 
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of  Che  prisoner,  at  the  time  of  sttbscribing  bis  petition  for         1805. 
his  discharge,  are  completely  vested  in  the  provbional  as- 
signee, subject  to  a  proviso,  that,  in  case  the  prisoner 
shall  not  obtain  his  discbarge  by  virtue  of  the  act,  the  as- 
signment shall  be  nuU  and  void.     By  that  section,  until 
something  be  done  to  remove  the  provisional  assignee,  the 
prisoner's  estate  remains  vested  in  him.   The  7th  section  re- 
lates to  the  appointment  of  a  subsequent  assignee  or  asng- 
nees  by  the  Insolvent  Court,  and  directs,  that,  when  suoh 
assignees  shall  have  signi6ed  to  the  Court  their  acceplanee 
of  the  appointment,  the  prisoner's  estate  and  effects  vested 
in  suehprovisianal  assignee,  shall  be  immediately  assigned 
by  him  to  such  assignee  or  assignees,  in  trust,  for  their  be- 
nefit and  that  of  the  rest  of  the  prisoner's  creditors.  Under 
that  section,  therefore,  the  estate  of  the  piisoner  remains 
in  the  provisional  asmgnee  after  the  assignment  to  him,  un- 
til he  makes  an  assignment  to  the  assignees  appointed  by  the 
Court.    The  1 1th  section  provides  that  no  suit  at  law  shall 
be  proceeded  in  further  than  an  arrest  on  mesne  procesSf 
by  any  assignee  of  a  prisoner's  estate,  without  the  consent 
of  the  major  part  in  value  of  the  creditors,  and  the  appro^ 
bation  of  one  of  the  commissioners  of  the  Court ;  and  it  has 
been  objected,  that,  although  the  prisoner's  estate  be  vest- 
ed in  the  provisional  assignee,  yet  that  it  was  incumbent 
on  him  to  prove  at  the  trial  that  he  had  previously  obtained 
such  consent  and  approbation.     It  is,  however,  quite  clear 
that  the  clause  was  not  intended  to  confer  a  benefit  on  an  as- 
signee or  person  standing  in  the  character  of  the  plain- 
tiff, but  merely  to  prevent  the  estate  of  the  insolvent  from 
being  wasted  in  useless  and  unnecessary  litigation.    The 
statute  3  Geo,  4,  c.  123  has  not  enlarged  the  law,  or  given 
any  new  advantages  to  insolvents.    It  has  rather  a  contra- 
ry tendency.    It  recites  the  previous  act  of  1  Geo.  4, 
c.  119:  and  the  1st  section  enacts,  that  '*  it  shall  be  lawful 
for  the  provisional  assignee  of  the  Court  to  take  possession 
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1926.  by  himself,  or  by  means  of  a  messenger  of  the  said  Court,  or 
other  person  or  persons  appointed  by  him,  of  all  the  real  and 
personal  estate  and  effects  of  every  prisoner  who  shall 
sabscribe  his  petition  and  execute  such  conveyance  and 
assignment  as  in  the  recited  act  mentioned ;  and  that  all 
and  every  the  real  or  personal  estate,  money,  and  effects, 
vested  in,  or  possessed  by,  such  provisional  assignee,  by 
virtue  of  either  of  the  acts,  shall  not  remain  in  him  if  he 
shall  resign  or  be  removed  from  his  office,  or  in  his  heirs, 
executors,  or  administrators,  in  case  of  his  death,  but 
shall  in  every  such  case  go  to  and  be  vested  in  his  succes- 
sor in  office.**  This,  therefore,  evidently  shews,  that, 
whilst  the  provisional  assignee  remains  in  office,  the  pri- 
soner's estate  is  vested  in  him ;  he  is  authorized  to  take 
possession  of  it,  either  by  himself,  or  by  some  person 
to  be  appointed  by  him;  and  his  right  to  such  estate  is 
absolute  and  complete  so  long  as  he  is  assignee.  By 
the  2nd  section,  it  is  enacted,  that  it  shall  be  lawful  for 
the  provisional  assignee  to  sue  in  his  own  name,  if  the 
Court  shaU  so  order ^  for  the  recovery,  obtaining,  and  en- 
forcing, of  any  estate,  debts,  &c.,  of  any  prisoner ;  and  that 
all  acts  done  by  such  assignee  before  the  dismission  of  the 
petition  for  the  prisoner's  discharge,  shall  be  good  and 
valid.  If  that  were  the  only  section  applicable  to  this 
case,  the  objection  might  perhaps  prevail,  as  the  provi- 
sional assignee  could  not  exercise  a  right  to  sue  in  his  own 
name,  without  the  order  or  direction  of  the  Court;  but  by 
the  1st  section  he  was  authorized  to  take  possession  of  all 
the  real  and  personal  estate  and  effects  of  every  prisoner 
who  should  subscribe  his  petition  and  execute  such  assign- 
ment as  in  the  recited  act  mentioned,  by  which  the  estate 
of  the  prisoner  was  absolutely  vested  in  him  a£(  such  assig- 
nee, until  a  subsequent  assignment  was  executed ;  and  by  the 
latter  statute  it  was  to  remain  in  him  until  he  resigned  or  was 
removed:  and  here,  it  did  not  appear  that  any  assignment 
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had  been  made  by  the  provisional  to  a  subsequent  as-  l^^* 
signee,  or  that  the  former  did  not  remain  in  office.  The 
provisional  assignee,  therefore,  is  protected  by  both  sta- 
tutes. The  principal  objects  of  the  Legislature  appear  to 
be,  to  secure  the  creditors  of  an  insolvent  from  a  wasteful 
expenditure  of  his  estate,  and  to  aflPord  protection  to  the 
provisional  assignee,  who  is  an  officer  of  the  Court,  from 
the  consequences  of  any  act  he  might  have  done  by  vir- 
tue of  the  assignment  of  the  insolvent's  estate  to  him,  in 
case  such  assignment  has  become  void  by  the  commis- 
sioners' holding  that  the  insolvent  was  not  entitled  to  his 
discharge.  Such  objections  as  these  do  not  appear  to 
have  been  ever  raised  before;  but,  if  an  action  be  brought 
without  a  proper  authority,  this  Court  might  perhaps  stay 
the  proceedings  on  motioUi  or  the  Court  for  the  relief 
of  insolvent  debtors  might  order  the  provisional  assignee, 
as  their  officer,  to  discontinue  or  suspend  it.  It  is,  however, 
sufficient  for  us  to  say,  that  this  defendant  is  not  in  a  situa- 
tion to  avail  himself  of  either  of  these  objections  in  an  ac- 
tion of  ejectment  brought  against  him,  as  the  statutes  were 
passed  for  the  protection  of  creditors,  and  of  the  parties  to 
whom,  and  for  whose  benefit,  the  estate  and  effects  of  the 
insolvent  are  directed  to  be  assigned. 

Rule  refused. 
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)B25. 

Nov.  lOM.  Waistell  V.  Atkinson. 

The  defendant    jPhIS  was  an  oction  of  ctssumpni  for  the  use  and  hire  of 

plcftded  A  tender 

as  to  part,  with  a  a  gig^  The  defendant  pleaded  non  assumpsit,  except  as 
JJ^*^^  t0  ihe  sum  of  ^,  and,  as  to  that  sun,  a  tender  before  ac- 
nt  as  to  the  re-    jj^n  brought,  with  a  proferi  in  curid.    The  plaintiff,  bav- 

sidue;  and  the  ^'^  m-    •f  * 

plaintiff  took  the  ing  taken  the  5^  out  of  Court,  proceeded  for  the  residae; 

CoulS^  *  At  the  and,  at  the  trial,  before  Lewd  Chief  Justioe  Best,  at  Guild- 

Sfoulld  a  ver-  *«^»  »^  *«  Sittings  after  the  last  Term,  the  Jury  found  a 

diet  for  the  de-  verdict  for  the  defendant  on  Alb  plea  of  tender,  and  for 

plea  of  tender,  the  plaintiff -on  the  general  issue-^-^amages  \L  19#.  Qd. 

and  for  the  plain- 
tiff on  the  gene- 

"*  *ii"1  o^]tI?'  ^^''  Seqeant  Spankie  now  applied  for  a  rule  calling  on  the 

—Heidtihtx  the  plaintiff  io  ahew  cause  why  the  defendant  should  not  be  at 

not^ter  a^-  li^>*ty  to  ^ter  a  suggestion  on  the  roll,  in  order  to  deprive 

roiifto  depri^  ^^®  plaintiff  of  his  costs,  under  the  statute  99  &  40  Geo.  8, 

the  plaintiff  of  q^  \04f(  London  CoMvi  of  Requests  Act)  on  an  affidavit  which 

his  costs,  under 

tiie  Londum  Stated,  that  ibe  defendant,  at  the  time  of  the  commence- 
quMU  Act,  39  nient  of  the  action,  was  residing,  and  seeking  a  livelihood, 
*  J®  ^^*  ^'  ^  '^  trading  and  dealing,  within  the  city  of  London.     The 

learned  Serjeant  submitted  that  the  Court  could  only 
look  at  (he  record  for  the  purpose  of  ascertaining  what 
the  plaintiff  had  recovered  by  the  verdict  of  the  Jury,  In 
Cook  V.  Johnson  (a),  the  Court  of  Exchequer  decided, 
that,  if  the  plaintiff  recover  less  than  5/.,  in  an  action 
brought  in  London,  where  the  original  debt  has  been  re- 
duced by  payments  and  not  by  set-off,  the  defendant  may 
enter  a  suggestion  on  the  roll,  under  the  above  act,  in 
order  to  deprive  the  plaintiff  of  his  costs.  So,  in  Horn  v. 
Hughes  {b),  it  was  held,  that,  if  a  debt  be  reduced,  by  part 
payment,  below  5/.,  before  action  brought,  the  case  is  with- 
in the  statute ;  and  here,  although  the  defendant  pleaded 

(e)  2  Price,  19.  {b)  8  East,  34?. 
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a  tender;  yet,  aa  the  plaintiff  afterwards  tock  the  sum  ten-  1^25. 
de^ed  out  of  Court,  it  must  be  eonsidered  as  being  equi- 
valent to  a  payment  in  part;  and  the  only  issue  the  Jury 
had  to  try,  was,  on  the  plea  of  mm  anumpsit^  under 
wUeh  th^  found  the  ultimate  balance  due  to  the  plaintiff 
to  be  under  40a. ,  the  statute  gmr^  jurisdiction  te  -the 
amount  of  5^  Although,  in  Heaward  v.  Hopkins  (a),  it 
was  hdd|  tiiat,  if  there  be  a  plea  of  tender  as  to  part,  and 
non  assumpsit  as  to  the  residue,  and,  the  plea  of  tender 
being  found  for  the  defendant,  the  balance  proved  on  the 
mm  assumprii  be  under  40t.,  and  that '  added  to  the  sum 
tendeied  exceed  40«.,  the  defendant,  thengh  subject  to  the 
jariadicLion  of  the  Middlesex  Coun^  <]!ourt,  was  not  en- 
tided  to  double  coats,  under  the  28  Geo.  2,  c.  S3;  yet 
that  case  was  decided  on  a  different  statute :  and,  as  the 
paeaont  must  be  conaidened  aa  falling  within  the  later  de- 
daiona,  where  the  original  debt  has  been  reduced  by  a  pay- 
ment in  part,  the  defendant  is  entitled  to  enter  a  sugges- 
tion according  to  the  provisions  of  the  statute  89  &  40 
Geo.  3,  c  104. 

Lord  Chief  Justice  Best. — The  case  of  Heaward  v. 
Hopkins  is  decisive.  The  point  was  there  argued  by 
very  eminent  counsel,  and  the  Court  most  properly  decid- 
ed, that  a  Court  of  Conscience  Act  does  not  extend  to  a 
case  where  the  debt,  being  originally  above  the  limited 
amount,  has  been  reduced  under  it  by  means  of  a  tender; 
or,  in  other  terms,  that,  where  a  tender  has  been  pleaded, 
the  defendant  cannot  be  entitled  to  enter  a  suggestion  on 
the  roll:  and  for  these  reasons — that  the  plaintiff  could  not 
know  that  the  defendant  would  plead  a  tender,  and  that  a 
tender  is  not  an  extinguishment  of  a  debt.  The  principle 
established  by  that  case  has  never  been  shaken  or  impugn- 
ed, but  has  been  since  invariably  acted  on.     In  Cook  v. 

(a)  2  Doug.  445? . 
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1825.         Johnson^  the  plaintiff  had  received  more  than  one-third 
Waistbll      ®^  ^^^  original  demand,  and  to  that  extent  the  debt  was 
v«  extinguished.     But  there  is  a  wide  distinction  between  an 

actual  payment  and  a  tender ;  as,  where  a  plaintiff  has  re- 
ceived a  part  of  his  debt,  he  can  only  sue  for  the  balance; 
but,  where  a  tender  is  pleaded,  the  defendant  recognizes 
the  cause  of  action,  and  that  it  was  well  brought;  and,  if 
the  plaintiff  refuse  to  accept  the  sum  tendered,  he  may  ad- 
here to  his  original  demand. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
case  of  Heaward  v.  Hopkins  is  an  authority  expressly  in 
point.  Lord  Mansfield  there  said:  ''  The  tender  was 
not  an  extinguishment  of  the  debt,  and  the  question  is, 
what  appears  to  have  been  due  at  the  time  of  the  action 
brought;  for,  if  that  exceed  forty  shillings,  the  inferior 
Court  has  no  jurisdiction:"  and  here,  it  is  quite  clear  that 
the  plaintiff's  demand  exceeded  5/.  at  the  time  the  action 
was  commenced,  the  defendant  having,  by  the  tender,  ad- 
mitted that  sum  to  be  due;  and  the  Jury  have  found  a 
verdict  for  the  plaintiff  uUrh  that  sum. 

Mr.  Justice  Burrough  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  refused  (a). 

(fl)  See  Jor(/<mv.  Strong,  5  Mau.  to  enter  a  suggestion  under  the 
&  Selw.  196,  where,  the  debt  being  aboFe  act,  although  he  had  plead- 
originally  under  5/.,  it  was  held,  ed  a  tender, 
that  the  defendant  was  entitled 
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1825. 

Cholmeley,  Esq.  v.  Sir  W.  Paxton,  Knt.,  and  two  Otheis.     ^^^12?/^. 
±  HIS  was  a  writ  of  formedon.     The  substance  of  the  An  esuie  was 

IT  ii-rir^i  •#»»•»>  -J        devbed  to  tru«' 

pleadings,  as  stated  by  Lord  Chief  Justice  Best,  in  de-  tees  (subject  to 
livering  the  judgment  of  the  Court,  was  as  follows:— The  f„'',7,°fo^^^^^^^ 
demandant,  in  his  count,  set  out  so  much  of  the  will  of  Sir  eldest  «on  of 

Sir  H,  £.,  for 

Henry  Englefieldt  Bart.,  as  shewed  that  an  estate  was  ue-  life,  without  im- 
vised  by  him,  subject  to  a  term  of  years,  to  the  Right  Jiralte,°remain- 
Honourable    Charles  Shane    Lord    Cadogan,    and   Sir  der.  over,  vrith 

^  power  to  the 

Charles  Bucke,  Bart.,  and  their  heirs,  in  trust  for  the  eld-  trustees  to  re- 

voke  the  uses  in 

est  son  of  Sir  Henry  Englejleld,  for  life,  without  impeach-  the  will,  and  to 
ment  of  waste;  remainder  to  the  trustees  to  preserve  Jl^l^'^a^^rthe 
contingrent  remainders ;  remainder  to  the  first  and  other  request  and  by 

^  ^         ^  ^  the  direction 

sons  of  the  eldest  son,  in  tail-male ;  remainder  to  the  second  and  appoiut- 

son,   for  Hfe,  without  impeachment  of  waste;  remainder  jj!^wonin*pos- 

to  the  trustees  to  preserve  contingent  remainders ;  remain-  •«*"0'^ "  ^®"" 

der  to  the  first  and  other  sons  of  the  second  son,  in  sue-  sell,  and  to  lay 

.11  -1  «        1  "I        »  1  o"^  '^®  proceeds 

cession,  m  tail-male;  remainder  to  the  demandant  s  mother,  of  such  sale  in 

for  life,  without  impeachment  of  waste ;  remainder  to  the  oJhe^"iands*  ° 

trustees  to  preserve  contingent  remainders;  remainder  to  whichtheywcre 

her  (the  demandant's  mother's)  first  and  other  sons,  in  sue-  same  uses.  The 

cession,  in  tail-male.     The  count  then  stated  the  death  of  tee,  at  the  re- 

the  testator  and  his  wife  (for  whose  benefit  the  term  was  Y,Ve^r,ncn^ 

created,  which,  by  her  death,  was  determined),  the  death  ««'  fo'  ^'^c* »" 

1       "I  /»  pursuance  of  the 

of  the  testator  s  two  sons  without  issue,  the  death  of  the  power,  sold  the 
demandant's  mother,   and  that  the  demandant  was  her  ^Jlll^oft^Um' 
eldest  son,  in  which  right  he  claimed  the  estate.  ^^^^{"K^^ 

,  ,       ,  »',  and  Sir/f.  C. 

The  tenants,  in  their  eighth  plea,  on  which  the  ques-  E.  sold  the  tim- 
tion  chiefly  arose,  stated,  that  the  trustees,  or  the  sur-  conveyed  to  the 
vivor  of  them,  were  empowered  by  the  will,  at  the  re-  ^"^td^e?:-*"* 
quest,  and  by  the  direction  and  appointment,  of  any  per-  ^eU^th^tsirH. 
son  in  possession  as  tenant  for  life,  to  sell  the  estate  for  ant  for  life,  hav< 
such  price  as  they  should  think  reasonable;  and,  for  fi"ed  interest^in " 
the  purpose  of  such  sale,  to  revoke  the  uses  expressed  '***  i»niber,  the 

*       *  *  surviving  trus- 

in  the  will,  and  to  declare  other  uses,  and  to  lay  out  the  tee,  in  convey- 
ing the  estate 
exclunvg  cf  the 
timber,  had  not  well  executed  the  power. 

roL.  XI.  c 


18  CASKS  IN  MICIIAF.LMAS  TERM, 

1825.         proceeds  of  the  sale  in  the  purchase  of  other  landsi  which 

Cholmele       ^^^^  ^^^^  ^^  ^^^^  ^^  *^®  ^^^^  "^^^  ^*  ^^^  lands  devised, 
V.  and  to  receive  and  give  a  discharge  for  the  purchase- 

money,  which  they  were  to  lay  out  in  real  or  government 
securities  until  a  proper  estate  could  be  purchased,  and, 
in  the  mean  time,  to  pay  the  interest  and  dividends  to  the 
tenant  for  life.  The  plea  then  stated,  that,  in  pursuance 
of  this  power,  Lord  Cadogan,  after  the  decease  of  Sir 
Charles  Bucke,  at  the  request  of  Sir  Henry  Charles 
Englefield,  the  first  tenant  for  life,  sold  the  estate  to  Wil- 
liam Byam  Martin,  for  13,400/.,  a  sum  which  Lord  Cado- 
gan  judged  to  be  a  reasonable  price  for  the  same;  and  it 
then  set  out  so  much  of  the  deed  to  W.  B.  Martin  as  re- 
voked the  former  uses  of  the  will,  and  conveyed  the  estate 
to  M.  Yorke,  in  trust  for  W.  B.  Martin,  in  fee,  for  the 
price  of  13,400/.  The  plea  then  deduced  the  title  from 
W,  B,  Martin  and  his  trustee  to  the  tenants.  Profert 
was  made  of  the  deed  of  conveyance  from  Lord  Cadogan 
to  W.  B.  Martin. 

The  demandant,  in  his  replication,  demanded  oyer 
of  that  deed.  The  deed  was  then  set  out,  from  which 
it  appeared,  that  Lord  Cadogan  sold  the  estate,  ex- 
clusive of  the  timber  growing  upon  it,  for  13,400/.,  and 
that  the  timber  was  sold  by  Sir  H.  C.  Englefield  to  W. 
B.  Martin  for  2,44S/.,  which  timber  Sir  H.  C.  Englefield, 
by  the  same  deed,  conveyed  to  W.  B.  Martin  and  his 
heirs,  and  the  receipt  of  which  2,448/.  Sir  H.  C.  Engle- 
field acknowledged  in  the  body  of  the  deed,  and  also  by  a 
receipt  on  the  back  thereof.  The  replication  also  stated 
the  will  of  Sir  Henry  Englefield,  and  shewed  from  that  will 
that  the  power  was  what  it  was  stated  to  be  in  the  eighth  plea, 
and  brought  under  the  view  of  the  Court  the  supposed  im- 
perfections in  the  execution  of  the  power,  by  the  surviving 
trustee  selling  only  the  land,  and  allowing  the  tenant  for  life 
to  sell  the  timber  upon  it,  and  to  receive  the  price  thereof. 

To  this  replication  the  tenants  demurred  generally,  and 
the  demandant  joined  in  demurrer. 
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The  case  came  on  for  argument  in  the  last  Term.  1826. 


Paxtok. 


Cholmblbt 

Mr.  Serjeant  Peake,  for  the  tenants,  and  in  support  of  ^  v-^ 
the  demurrer,  submitted,  that  the  question  raised  on  the 
face  of  the  pleadings,  was,  whether  the  deed  set  out 
on  oyer  in  the  replication  was  a  good  execution  of  the 
power  of  sale  contained  in  the  will  of  Sir  Henry  C.  Engle- 
fieldy  or  whether  Lord  Cadogan,  the  surviving  trustee, 
having  sold  the  estate  to  Martin,  exclusively  of  the  tim- 
ber then  growing  upon  it,  had  executed  the  power  so  as 
to  make  a  legal  conveyance  of  the  estate  to  Martin.  As 
Sir  H,  C.  Englefieldy  the  tenant  for  life,  had  an  estate 
without  impeachment  of  waste,  he  had  a  right  to  cut  and 
sell  all  the  timber  which,  whilst  standing,  formed  part  of 
his  estate.  The  land  could  not  have  been  sold  without 
his  request  or  consent.  He  had  a  right  to  sell  and  receive 
the  value  of  the  timber  instead  of  cutting  it  down,  as  the 
estate  would  fetch  a  far  better  price  with  than  without  the 
timber  standing  upon  it. — At  all  events,  as  the  trustees  had 
a  power  to  revoke  the  uses  in  the  will,  the  conveyance  by 
Lford  Cadogan,  the  surviving  trustee,  operated  as  a  revoca- 
tion of  such  uses,  and  is  of  itself  a  bar  to  the  demandant's 
claim.  The  object  of  the  power  was,  not  only  to  enable  the 
trustees  to  sell  or  exchange  the  estate,  but  to  revoke  the 
uses  expressed  in  the  will,  and  to  declare  other  uses.  This 
case  is  distinguishable  from  that  of  Doe  d.  Willis  v. 
Martin  (a),  as  there  the  Court  considered  that  the  re- 
vocation of  the  uses,  and  conveyance  of  the  property, 
although  effected  by  different  instruments,  constituted 
but  one  act.  There,  too,  the  power  of  revocation  was 
merely  conditional,  and  the  case  was  decided  principally 
on  the  ground  of  fraud,  and  the  infancy  of  the  trus* 
tee.  Here,  however,  the  power  of  sale  by  the  trustees 
was   absolute,    as  their   receipt  was   to  be  a  discharge 

{a)  4  Term  Rep  39. 
c  2 


Paxton. 
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1825.         to  the  purchaser.     The  only  distinction  is,  that  they  could 

Cholmeley     "^'  ^®''  without  the  consent  of  the  tenant  for  life.     In 
V.  the  case  of  the  Countess  ot  Plymouth  v.  Lady  Archer  {a)y 

where  there  was  a  devise  of  lands  to  be  sold,  and  other 
lands  to  be  purchased  in  another  county,  and  A.  was  to 
be  tenant  for  life  (without  impeachment  of  waste)  of  the 
lands  to  be  purchased,  and  the  rents  and  profits  of  the 
lands  to  be  sold  were  to  be  to  the  same  uses — it  was 
held,  that  A.  could  not  cut  down  timber  on  the  lands  to 
be  sold ;  but  the  reason  assigned  by  Lord  Thurlow  was, 
that,  if  he  could  cut  the  timber  on  the  estate  to  be  sold, 
and  likewise  on  that  to  be  bought,  he  would  have  double 
waste.    In  Surges  v.  Lamb,  Lord  Eldon  said  (6),  '^  I  must 
attend  to  the  legal  and  equitable  rights  of  a  tenant  for  life 
unimpeachable  for  waste,  who  is  at  liberty  to  cut  timber, 
generally,  treating  it  in  a  husband-like  manner,  independ- 
ent of  the  effect  upon  the  beauty  of  the  place,  provided 
the  exercise  of  that  liberty  cannot  be  checked  by  a  due 
application  of  the  principles  upon  which,  in  the  contem- 
plation of  a  Court  of  Equity,  that  is  waste  which  is  not  ac- 
knowledged as  such  at  law."     In  Wolf  \.Hill(c),  estates 
were  settled  on  trustees  and  their  heirs,  during  the  joint 
lives  of  W.  H.   and  his  wife,  without  impeachment  of 
waste,  upon  trust,  out  of  the  rents  and  profits,  to  pay  all 
expenses  and  out-goings,  and  to  raise  and  pay  a  sum  by 
way  of  pin-money  to  the  wife,  and,  subject  thereto,  to  pay 
the  clear  residue  of  the  rents,  &c.,  to  W.  H.,  during  the 
lives  of  himself  and  his  wife;  remainder  to  W.H.,  for  life, 
without  impeachment  of  waste;    remainder   over:    with 
power  for  the  trustees  to  sell  and  lay  out  the  produce  in 
the  purchase  of  other  lands  to  the  same  uses.     The  estate 
being  sold  under  the  power,  TV.  H.  was  held  entitled  to 
the  produce  of  timber  cut  down  by  him  previously  to  the 

(a)  I  Brown's  Chan.  Cas.  169.  (6)  16  Ves.  185. 

(c)  2  Swanst.  149,  n. 
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sale.     So^  here,  if  the  tenant  for  life  might  cut  down  the         1B25. 
timber  on   the  estate  before  the  sale,    he  had  a   right     (jholmeley 
to  sell  or  convey  it  with  the  land,  as  it  formed  a  part  v. 

Paxton* 

of  the  estate,  to  which  he  was  clearly  entitled. 

Mr.  Serjeant  Cross,  cantrd. — As  there  is  no  decision 
which  bears  directly  on  this  question,  it  must  be  decided 
on  general  principles.  The  clear  and  manifest  intention 
of  the  testator  was,  that  the  estate  devised  should  be  sold 
by  the  trustees,  and  another  estate  purchased  in  lieu 
thereof.  The  sole  object  of  the  power  was,  that  the  trus- 
tees might  exchange  one  estate  for  another.  The  cases 
of  Goodiiile  d.  Clarges  v.  Funucan  (a),  and  Pomery  v. 
Partington  {b),  have  established  the  principle,  that  the 
intention  of  the  parties  creating  powers  must  govern 
the  Courts  in  their  construction  of  them;  and  here, 
the  testator  did  not  mean  that  the  trustees  should  sell  the 
estate  devised,  without  purchasing  another  with  the  pro* 
ceeds  of  that  sold.  But  the  power  has  not  been  executed 
in  form  or  in  substance  by  Lord  Cadogan,  the  surviving 
trustee.  The  timber  growing  on  the  land  at  the  time  of  the 
conveyance  to  Martin,  formed  an  integral  part  of  the  estate, 
and,  if  it  had  been  stripped  of  it,  its  value  would  have  been 
considerably  diminished;  but  a  tenant  for  life  without 
impeachment  of  waste,  is  not  the  owner  of  timber  grow- 
ing on  the  estate,  nor  has  he  such  an  interest  in  it  as 
to  be  capable  of  conveying  it  to  another.  He  has  only  a 
liberty  to  cut  it.  The  timber  belongs  to  the  person  en- 
titled to  the  inheritance ;  and,  although  an  action  of  waste 
does  not  lie  where  there  is  an  intermediate  estate,  yet 
Bowleses  case  (c)  has  clearly  established  that  a  tenant 
for  life  has  but  a  special  interest  in  trees  growing  on  the 
land.     A  Court  of  Equity  will  restrain  a  tenant  for  life 


(fl)  2  Doug.  672.  [h)  3 Term  Rep.  675. 

(c)  11  Rep.  81b. 
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1825.         from  cutting  down  timber  which  is  ornamental  or  useful 
for  shade  or  shelter.   The  case  of  Wolf  v.  Hill  merely  goes 

CnOLMELET  •^  •'  ° 

V,  to  shew  that  a  tenant  for  Ufe  without  impeachment  of 

waste  is  entitled  to  the  produce  of  such  timber  only  as  is  cut 
down  by  him  previously  to  the  sale  of  the  estate,  and  not  to 
the  value  of  the  trees  then  standing;  and  here,  as  the  trus- 
tee only  conveyed  the  land,  exclusively  of  the  timber  then 
growing  upon  it,  it  was  not  a  valid  execution  of  the  power. 
The  timber  might,  by  possibility,  be  worth  even  more  than 
the  land  on  which  it  stood ;  and  in  Bridges  v.  Stephens  {a), 
where  a  party  was  entitled  to  a  life-interest  in  a  term  of 
years,  without  impeachment  of  waste,  on  a  motion  for  an 
injunction  to  restrain  him  from  cutting  timber — it  was  held, 
that,  as  between  him  and  the  remainder-man,  he  might 
cut  down  timber  and  apply  it  to  his  own  benefit;  yet, 
the  Lord  Chancellor  referred  it  to  the  Master  to  inquire 
what  timber  was  fit  and  proper  to  be  felled  in  the  course 
of  a  due  and  husband-like  management  of  the  woods :  his 
Lordship  having  previously  declared  that  the  tenant  was 
only  entitled  to  apply  to  his  own  profit,  such  timber  as  was 
fit  to  be  cut  in  the  course  of  such  management.  That 
case,  therefore,  is  an  express  authority  to  shew  that  the 
tenant  for  life  could  not  even  cut  down  timber  that  was 
not  for  his  own  benefit,  or  fit  for  cutting;  and,  as  the  land 
only  was  conveyed  by  the  trustee,  the  power  was  not  well 
executed. 

Mr.  Serjeant  Peake,  in  reply. — It  has  not  been  disput- 
ed, that  a  tenant  for  life  without  impeachment  of  waste, 
has  a  right  to  cut  timber  growing  on  his  estate.  He 
may,  at  all  events,  cut  all  that  is  become  timber,  or  is  in  a 
fit  state  for  cutting ;  d  fortiori^  it  follows,  that,  when  he 
consents  to  a  sale,  he  has  a  right  to  dispose  of  the  timber 
instead  of  cutting  it  down.     Besides,  the  estate  and  tim- 

(«)  2  Swanst.  150,  ii. 
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ber  were  conveyed  by  one  and  the  Mine  deed,  to  which  1826. 
the  trustee  was  a  party.  The  tenant  for  life  would  not 
have  assented  to  the  sale,  unless  he  had  received  an  equi- 
Talent  for  the  timber;  and,  instead  of  deteriorating  the 
estate  by  cutting  it  down,  he  conveyed  it  to  the  purchaser 
for  its  fair  value,  and  the  trustee  sold  the  estate  for  an 
^gi^cgftte  sum,  minus  the  value  of  the  timber,  which  clear* 
ly  belonged  to  the  tenant  for  life. 

Cur.  adv.  vuU. 

Lford  Chief  Justice  Best,  after  stating  tlie  abstract  of 
the  pleadings,  as  set  out  at  the  commencement  of  the 
case  (a),  delivered  the  judgment  of  the  Court  as  follows: — 

From  the  deed  set  out  on  oyer  in  the  replication,  it  ap* 
pears  that  Lord  Cadogan^  the  surviving  trustee,  had  nothing 
to  do  with  the  sale  of  the  timber,  and  that  he  formed  no  opin* 
ion  as  to  the  reasonableness  of  the  price  paid  for  it,  nor  ever 
received,  or  had  any  control  over  it.  Although  it  was  con- 
veyed as  real  property  to  the  heirs  of  the  purchaser,  the  trus- 
tee did  not  join  in  that  conveyance :  he  did  not  convey  the 
woods,  but  only  the  land  on  which  those  woods  stood. 
This  is  at  least  the  legal  effect  of  the  deed ;  for,  although 
a  conveyance  of  the  land  would  convey  the  timber,  if  there 
were  nothing  to  contract  the  effect  of  such  conveyance, 
yet  here  it  is  contracted  by  the  conveyance  of  the  woods 
in  the  same  deed.  It  seems  to  have  been  supposed  that 
Sir  Henry  Charles  Englejield  was  not  impeachable  of 
waste.  The  woods,  whilst  standing  and  forming  a  part 
of  the  estate,  were  his  property ;  and  he  is  by  the  deed 
the  only  party  who  conveys  the  woods.  The  question, 
then,  is,  whether  Lord  Cathgan,  having  sold  and  conveyed 
the  estate  without  the  timber  standing  on  it,  has  exe- 
cuted the  power  so  as  to  convey  the  estate,  or  any  part  of 
it,  or  any  interest  in  it.    A  tenant  who  is  not  impeachable 

(«)  AnUf  pp.  17,  18. 
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1825.         oFwaste,  may  cut  down  all  the  timber  on  the  estate;  and^ 
the  moment  it  is  severed  from  the  ground,  he  may  convert 
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r.  it  to  his  own  use.     But  a  tenant  without  impeachment  of 

waste,  has  no  interest  in  the  woods  whilst  standing;  nor 
can  he  convey  any  interest  in  them  to  another.  A  ten- 
ant in  tail  is  unimpeachable  of  waste;  but,  if  standing 
woods  are  sold  by  him,  and  they  are  not  cut  down  during 
his  life,  the  property  in  them  descends  with  the  estate ; 
and  the  vendee  cannot  cut  them.  A  tenant  in  tail,  or 
other  tenant  unimpeachable  of  waste,  may  give  an  au- 
thority to  cut  down  timber;  but  such  authority  conveys  no 
interest,  and  is  revoked  by  the  death  of  the  party  by 
whom  it  is  given.  It  may  be  asked,  if  a  tenant  unim- 
peachable of  waste  might  cut  down  every  tree  on  the  es- 
tate, as  the  estate  will  sell  better  with  the  trees  uncut  than 
when  it  is  quite  denuded  of  timber,  is  it  not  for  the  ad- 
vantage of  the  reversioner  that  the  tenant  for  life  should 
give  up  his  right  of  cutting  the  timber,  and  be  permitted 
to  sell  it  with  the  estate  ?  Whether  this  would  be  for  the 
advantage  of  the  reversioner  or  not,  must  depend  upon 
many  circumstances ;  for  instance,  the  quantity  of  timber, 
and  the  means  which  the  tenant  for  life  may  have  for  cut- 
ting it.  He  may  die  before  he  can  cut  the  whole,  or  a 
considerable  part,  or  even  a  single  tree.  Although  a  ten- 
ant in  tail  may  bar  remainders,  by  a  recovery,  yet  the 
Court  of  Ctiancery  will  not  allow  a  trustee,  who  has  lands 
in  trust  for  one  and  the  heirs  of  his  body,  with  remainder 
over,  to  convey  to  such  person  in  fee;  because  such  a 
conveyance  would  prevent  the  reversioner  from  claiming 
the  estate  if  the  tenant  in  tail  should  die  before  he  had 
suffered  a  recovery.  This  was  settled  in  a  case  to  be 
found  in  Equity  Cases  Abridged  (a).  It  is  not  fit,  there- 
fore, that  a  tenant  for  Hfe,  or  trustees,  should  be  permit- 
ted to  do  that  which  may  injure  or  prejudice  the  reversioner. 

(/I)  Vol.  I,  p.  396. 
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Besides,  in  the  sale  of  growing  timber,  trees  of  the  value  1825. 
of  one  shilling  are  included ;  and,  although  a  tenant  unim-  cholmelet 
peachable  of  waste  would  not  perhaps  be  liable  to  an  action 
for  cutting  down  small  trees,  a  Court  of  Equity  would 
prevent  him  from  taking  such  as^were  not  ripe  or  fit  for 
cutting.  The  tenant  unimpeachable  of  waste,  therefore, 
by  selling  the  timber  standing,  gets  an  advantage  over  the 
reversioner  which  he  otherwise  could  not  be  permitted  to 
obtain  {a).  Here  it  does  not  appear  that  any  of  the  timber 
was  felled  during  the  life  of  Sir  H.  C.  Englefield.  It  was 
a  part  of  the  estate  at  the  time  of  the  sale,  and  may  be  so 
at  this  moment.  This  part  of  the  estate  has  not  been  con- 
veyed by  the  trustees,  or  by  any  other  person  that  had 
authority  to  convey  it.  Is,  then,  the  sale  of  an  undivided 
part  of  the  estate  (for  the  trees,  whilst  standing,  are  a  part) 
a  good  execution  of  the  power  as  to  the  part  sold.  The 
power  of  sale  in  the  will  is  in  these  words:  "To  make  sale 
or  dispose  of,  or  to  convey  in  exchange  of  or  for  any  other 
manors,  all  or  any  part  or  parts  of  the  manors,  messuages, 
and  tenements  aforesaid,  with  the  appurtenances,  to  any 
person  or  persons  whomsoever,  either  together  or  in  par- 
cels, for  such  price  or  prices  in  money,  or  any  other  equi- 
valent, as  to  them,  the  trustees,  should  seem  reasonable.'* 
The  trustees  must  substantially  comply  with  the  authority 
given  to  them.  If  they  do  not,  the  act  done  by  them  will 
not  be  a  good  execution  of  the  power;  and  the  convey- 
ance wiU  be  altogether  void.  They  might  sell  different 
parts  or  parcels  of  the  estate  at  different  times  and  at  dif- 
ferent prices,  and  make  separate  conveyances  of  each  par- 
cel so  sold ;  but  that  is  the  extent  of  their  authority.  They 
cannot  sell  part  of  a  parcel.  They  must  not  sell  the  land 
without  the  timber,  or  the  timber  without  the  land  on 
which  it  grows.  The  sale  of  the  one  without  the  other 
would  be  a  cause  of  confusion  and  litigation,  which  could 

(o)  See  2  Brown's  Pari.  Ca.'j.  88. 
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1825.         not  fail  to  be  injurious  both  to  the  vendor  and  vendee;  and 

Cholmelkt     *"^^  *  ^^^^  ^®  ^  material  departure  from  the  power,  and  in- 
V*  jurious  to  the  reversioner,  and  therefore  altogether  void. 

When  a  tenant  for  life  requires  an  estate  to  be  sold  under 
such  a  power  as  this,  he  places  himself  in  the  situation  of 
the  owner  of  an  estate  decreed  to  be  sold  by  the  Court 
of  Chancery;  and  he  must,  Hke  him,  sell  it  with  the 
timber.  This  was  decided  in  Burges  v.  Lamb  (a).  As 
the  estate  to  be  purchased  with  the  proceeds  of  the  sale 
must  be  conveyed  to  the  same  uses  as  the  old  estate, 
the  tenant  for  life  may  have  a  right  to  cut  down  the 
timber  on  the  purchased  estate,  and  that  is  a  just  equiva- 
lent for  his  not  cutting  the  timber  on  the  first  estate.  It 
was  not  attempted,  in  the  argument  at  the  bar,  to  insist, 
that,  although  the  timber  was  not  conveyed,  the  mere  con- 
veyance of  the  land  on  which  such  timber  was  standing 
would  include  it,  or  could  be  supported ;  we  presume  that 
such  an  argument  was  considered  untenable.  My  brother 
Peake  seemed  to  feel  that  the  sale  was  not  warranted  by  the 
power ;  and  he  argued,  that,  although  the  sale  might  not  be 
good,  yet  that,  the  trustees  having  a  power  to  revoke  the 
.  uses  in  the  will,  and  the  surviving  trustee  having  revoked 
them,  the  demandant  had  no  title  to  support  this  writ  of 
formedon.  But  the  trustees  were  only  to  revoke  the  uses 
for  the  purpose  of  a  sale  or  exchange,  that  is,  for  the  pur- 
pose of  such  a  sale  or  exchange  as  is  consistent  with  the 
power.  The  legal  estate  is  in  the  cestui  que  use,  and  no- 
thing remained  in  the  trustees  but  a  conditional  power. 
The  will  authorizes  the  trustees  to  sell  on  the  request  of 
the  tenant  for  life  in  possession,  and  then  it  says,  ''  and 
to  that  end  (that  is,  that  they  make  a  sale)  they  may  revoke 
and  make  void  the  uses  on  which  this  estate  is  devised  to 
them.*'  If  they  had  revoked  the  uses  by  one  deed,  and  had 
conveyed  the  estate  by  another,  the  two  deeds  would  have 

ib)  16  Vei.  174. 
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been  considered  as  parts  of  the  same  transaction ;  and^  if  the         1^^* 
conveyance  had  been  void,  the  revocation  of  the  uses,  pre-     cholmelby 
paratory  to  the  conveyance,  would  have  been  void  also.  «. 

Although  the  case  of  Doe  d.  WilUs  v.  Martin  (a),  which 
was  referred  to  by  my  brother  *Peake,  is  in  many  of  its 
circumstances  distinguishable  from  the  present;  yet  all 
the  Judges  who  decided  that  case  laid  down  principles 
which  must  govern  this;  for  there.  Lord  Kenyan  said  (6), 
**  I  am  most  clearly  of  opinion,  taking  the  whole  of  the 
power  together,  the  deed  was  no  legal  revocation ;  they 
(that  is  the  cestui  que  use)  had  only  a  power  to  revoke  on 
condition;"  Mr.  Jwstxce  Ashhurst  said(c),  "  Their  inter-       •     - 
est  could  only  be  divested  by  a  due   execution  of  the 
power  of  revocation;  a  bad  execution  has  no  operation 
whatever ;"  Mr.  Justice  BuUer  said  (rf), "  The  power  of  revo- 
cation was  conditional ;  but,  that  condition  not  having  been 
complied  with,  the  deed  of  revocation  is  void :"  and  Mr. 
Justice  Grose  8aid(e),  **  This  was  merely  a  conditional  pow- 
er, which  must  be  considered  altogether;  and  no  part  of  the 
execution  can  be  good,  unless  the  whole  is  good."    It  is 
true,  that,  in  that  case,  the  trustee  who  made  the  convey- 
ance was  an  infant,  and  it  was  thought  that  the  case  was   • 
not  within  the  statute  7  Anne^  c.  19,  which  gives  validity 
in  certain  cases  to  the  conveyances  of  infant  trustees; 
but  that  was  not  the  reason  given  by  any  one  Judge  for 
his  opinion.     They  all  rested  their  judgment  on  this,  that, 
although  the  revocation  of  the  uses,  and  the  subsequent 
conveyance  of  the  property,  were  by  different  instruments, 
yet  all  the  acts  done  were  in  execution  of  the  power ;  and 
that,  not  being  well  executed,  every  deed  made  for  the 
purpose  of  executing  that  power  was  void.     In  this  case, 
the  revocation  of  the  uses,  and  the  conveyance  or  sale  of 
the  estate,  were  done  at  the  same  time,  and  by  the  same 


(«)  4  Term  Rep.  39.  (rf)  Id.  68. 

(*)'IcL  66.  («)  Id.  70. 

(c)  Id.  68. 
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deed.  The  remainder  under  the  will,  which  vested  in 
the  demandant,  could  only  be  divested  by  a  legal  revoca- 
tion of  the  uses  by  the  trustees ;  and,  as  there  was  no  good 
or  valid  revocation  of  the  uses,  the  demandant's  estate  re- 
mained undisturbed,  and  the  surviving  trustee  had  no  legal 
interest  to  convey.  We  are,  therefore,  of  opinion,  that  the 
eighth  plea  is  not  supported  by  the  deed  set  out  on  the 
record  on  oyer,  and  that  the  demandant  is  entitled  to 
judgment  on  the  demurrer  to  the  replication  to  that  plea. 


Judgment  for  the  Demandant. 


Satwrdayy 
Nov,  12ih. 

An  annuity- 
deed  need  not 
be  executed  by 
all  the  parties 
to  it,  before  the 
enrolment  of 
the  memorial 
pursuant  to  the 
statute  53  Geo, 
3,  c.  141,  8.  2. 
Therefore,  a 
memorial  enrol- 
led within  thirty 
days  alUr  the 
execution  of  the 
deed  by  the 
grantee,  is  suf- 
ficient, although 
the  deed  be  not 
then  executed 
by  the  grantor. 
If  the  names 
of  all  the  wit- 
nesses to  the 
deed  are  insert- 
ed in  the  memo- 
rial, it  is  suffici- 
ent, without  spe- 
cifying the  par- 
ties by  whom  the 
deed  was  exe- 
cuted in  their 
presence. 


Flight  v.  Buckeridge,  Clerk. 
J  HIS  was  an  action  of  covenant  on  an  annuity-deed. 
The  declaration  stated,  that,  on  the  2d  November,  1821, 
by  a  certain  indenture  made  between  one  Richard  Buck- 
eridge  of  the  first  part ;  George  Buckeridge,  the  defend- 
ant, of  the  second  part;  Banister  Flight,  the  plaintiff,  of 
the  third  part;  Alexander  Wylie,  Edward  Greenhill,  and 
William  Roberts  James,  of  the  fourth  part ;  the  said  Alex- 
ander Wylie  and  Catherine^  his  wife,  and  Alexander  For- 
rest, of  the  fifth  part ;  and  Thomas  Flight  of  the  sixth 
part;  the  said  Richard  Buckeridge,  for  the  consideration 
therein  mentioned,  granted  an  annuity  of  400/.  to  the 
plaintiff,  for  the  life  of  him,  the  ^tAd  Richard  Buckeridge ; 
and  that  the  defendant  covenanted  for  the  due  payment  of 
the  annuity  to  the  plaintiff,  and  assigned  for  breach,  that 
two  years  were  in  arrear  and  unpaid. 
.  The  defendant  pleaded  several  pleas — on  the  three  first, 
issues  were  joined.  The  fourth  stated,  that,  although  the 
plaintiff  within  thirty  days  after  the  execution  of  the  inden- 
ture in  the  declaration  mentioned,  by  the  ^d\d  Richard  Buck- 
eridge, by  the  said  Banister  Flight,  the  plaintiff,  by  the  said 
Alexander  Wylie,  by  the  said  Edward  Greenhill,  by  the 
said  Wilfiam  Roberts  James,  by  the  said  Catherine  Wylie, 
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by  the  said  Alexander  Forrest,  and  by  the  said  Thomas         l^^- 
Flighty  caused  a  memorial  thereof,  and  of  certain  other  in-        flight 
struments  and  assurances  for  granting  and  securing  the  said 
annuity,  to  be  enrolled  in  the  High  Court  of  Chancery  as 
follows,  that  is  to  say : — "  A  memorial  to  be  enrolled  in  his 
Majesty's  High  Court  of  Chancery,  pursuant  to  an  act  of 
Parliament  made  and  passed  in  the  5dd  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third  intituled,  &c. 
(here  the  title  of  the  act  was  set  out).     Date  of  instrument 
— 2d  November,  1821 ;  nature  of  instrument — indenture  of 
grant  and  demise ;  names  of  parties — between  the  Reverend 
Richard  Buckeridge,  of  &c.,  clerk,  of  the  first  part,  the 
Reverend  George  Buckeridge,  of  &c.,  clerk,  (here  the 
names,  descriptions,  and  residences  of  the  parties  to  the 
deed  were  set  out  at  length);  names  of  witnesses,  and  de- 
scription— Daniel   Collins,-  28,    Cursitor- Street,     Chan- 
cery Lane,   and  William  Wadley,  clerk  to  Mr.  Wilmot, 
No.   1,    Tanjield  Court,     Temple;    name  or   names   of 
person  or  persons  by  whom  the  annuity  or  rent-charge 
to  be   beneficially  received — Banister   Flight;   person 
or  persons  for  whose  life  or  lives   the  annuity  or  rent- 
charge  is  granted — for  the  term  of  one  hundred  years 
thenceforth,  if  the  said  Richard  Buckeridge  shall  so  long 
live;  consideration,  and  how  paid — 1999/.,  in  notes  of  the 
Governor  and  Company  of  the  Bank  of  England,  and 
cash ;  amount  of  annuity  or  rent-charge — 400/.  a  year.** 
And  that,  although  such  memorial  of  such  annuity  was  en- 
rolled in  his  Majesty's  High*Court  of  Chancery,  at  six 
o'clock  in  the  afternoon  of  the  1st  day  of  December,  1821 ; 
yet  the  defendant  in  fact  said,  that  he  did  not  execute  the 
said  indenture  in  the  said  declaration  and  memorial  men- 
tioned, until  long  after  the  enrolment  of  the  above-men- 
tioned memorial,  to  wit,  until  three  months  after  such  en- 
rolment, to  wit,  on  the  30th  March,  1822.     And  the  de- 
fendant further  said,  that  no  memorial  whatsoever  of  the 
said  indenture  in  the  declaration  mentioned,  was  enrolled 
in  the  High  Court  of  Chancery  within  thirty  days  after 
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1825.         the  execution  of  the  said  mdenture  by  the  defendant,  ac- 
T"""  cordinff  to  the  directions  of  the  said  act  of  Parliament 

Flight  °  i  -j 

V.  made  and  passed  in  the  53d  year  &c.,  whereby  the  said 

indenture  in  the  declaration  mentioned  was  null  and  void 
as  against  the  defendant;  and  this  &c.,  wherefore  &c. 
The  defendant,  in  his  fifth  plea,  alleged,  that,  although 
the  plaintiff,  within  thirty  days  after  the  execution  of  the 
indenture  in  the  declaration  mentioned,  caused  a  memo- 
rial thereof,  and  of  certain  other  instruments  and  assu- 
rances for  granting  and  securing  the  said  annuity,  to  be 
enrolled  in  the  High  Court  of  Chancery^  as  follows :  "  A 
memorial  to  be  enrolled  &c.  [here  the  memorial  was  again 
set  out  as  in  the  fourth  plea] ;  yet  the  defendant  in  fact 
said,  that  he  did  not  execute  the  said  indenture  in  the 
memorial  and  declaration  mentioned,  in  the  presence  of 
the  said  Daniel  Collins  and  WiUam  WadUey,  as  in 
the  said  last-mentioned  memorial  is  mentioned,  either 
at  the  time  the  said  indenture  bears  date,  or  at  any 
time  before  or  since  the  enrolment  thereof,  whereby,  and 
according  to  the  said  act  of  Parliament  made  and  passed 
in  the  53d  year  &c.,  the  said  indenture  in  the  declaration 
mentioned  was  null  and  void  as  against  the  defendant;  and 
this  &c.,  wherefore  &c. 

The  plaintiff  replied  to  the  fourth  plea,  as  follows : 
— Because,  protesting  that  that  plea  was  wholly  bad  and 
insufficient  in  law,  nevertheless,  by  way  of  replication 
thereto,  the  plaintiff  said,  that  a  memorial  of  the  in- 
denture in  the  declaration  mentioned,  was,  within  thirty 
days  after  the  execution  thereof,  to  wit,  on  the  1st 
December,  1821,  duly  enrolled  in  the  High  Court  of 
Chancery^  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  which  said  memorial  is  as  follows: 
[here  the  memorial  was  again  set  out  verbatim,  with  a 
prout  paiei].  The  plaintiff  then  alleged  that  the  said 
memorial  did  and  does  duly  contain  the  date  of  the  said 
indenture,  the  names  of  all  the  parties,  and  of  all  the  wit- 
nesses thereto,  and  of  the  person  for  whose  life  such  an- 
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nuity  was  granted,  and  of  the  person  by  whom  the  same         1825. 
was  to  be  beneficially  received ,  and  the  pecuniary  con-  ^ 

sideration  for  the  granting  of  the  same^  and  the  annual     _      v. 
sum  to  be  paid,  in  manner  and  form  as  in  and  by  the  sta- 
tute in  that  case  made  and  provided  is  required ;  and  this 
&c.,  wherefore  &c. 

The  plaintiff  demurred  specially  to  the  fifth  plea^  and 
assigned  for  causes^  that  the  averment  in  that  plea,  that 
the  defendant  did  not  execute  the  indenture  in  the 
presence  of  the  said  Daniel  Collins  and  the  said  fFil- 
Ham  Wadley^  and  the  issue  tendered  thereby,  were 
wholly  immaterial  and  irrelevant  to  the  matter  in  dis- 
pute between  the  plaintiff  and  the  defendant;  and 
that  it  did  not  appear  nor  was  it  stated  in  the  said 
plea,  that  the  memorial  in  that  plea  mentioned  did  not 
contain  the  names  of  all  the  witnesses  to  the  said  inden- 
ture ;  and  that  it  was  not  alleged  that  no  other  memorial 
of  the  said  indenture  was  enrolled  in  the  High  Court 
of  Chancery^  or  that  the  memorial  set  forth  in  that  plea 
was  the  memorial  of  the  said  indenture  at  present  remain- 
ing enrolled  in  the  said  High  Court  of  Chancery y  or  that 
no  alteration  or  correction  was  made  in  the  said  memorial 
set  forth  in  the  said  plea,  after  the  same  was  so  enrolled, 
as  is  in  such  plea  mentioned,  and  within  thirty  days  after 
the  execution  of  such  indenture ;  and  that  the  said  plea  was, 
at  most,  an  argumentative  attempt  to  deny  that  any  such 
memorial  of.the  said  indenture  as  was  required  by  the  sta- 
tute, was  enrolled  in  the  High  Court  of  Chancery  within 
thirty  days  after  the  execution  thereof;  and  that  the  said 
plea  was  wholly  bad  and  insufficient  in  law,  for  and  on  ac- 
count of  divers  other  defects  and  imperfections  therein,  as 
well  formal  as  substantial,  but  which  were  far  too  numerous 
to  be  there  specifically  set  forth  or  further  particularized. 

The  defendant  joined  in  demurrer, — and  rejoined  to  the 
replication  to  the  fourth  plea,  that  he,  the  defendant,  did 
not  execute  the  indenture  in  the  declaration  mentioned, 
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1825.         until  long  after  the  enrolment  of  the  above-mentioned  me- 
morial, to  wit,  on  the  30th  March,  1822. 

Pi  lOHT 

v.  Surrejoinder,  by  the  plaintiff,— That,  during  the  whole 

BucKERiDOE.    ^j.  ^^^  g^.^  ^j^.^^y  j^^g  ^^^^  ^j.^^^  ^^^  execution  of  the 

said  indenture  by  the  defendant,  as  in  the  rejoinder  to 
the  replication  to  the  fourth  plea  mentioned,  the  said 
memorial  mentioned  and  described  in  the  said  replica- 
tion to  the  said  fourth  plea,  was  and  remained,  and  con- 
tinually thenceforth  hitherto  hath  been  and  remained,  and 
still  is  and  remains,  enrolled  in  the  High  Court  of  Chan- 
cery,  as  by  the  said  memorial  now  being  and  remaining  so 
enrolled  in  the  same  Court  fully  appears. 

To  this  surrejoinder  the  defendant  demurred  specially, 
and  assigned  for  causes,  that  the  plaintiiF  had  not  in  or  by 
his  surrejoinder  confessed,  or  traversed,  or  denied,  the 
said  rejoinder  of  the  defendant,  but  had  tendered  an  issue 
upon  a  collateral,  unimportant,  and  immaterial  point;  and 
that  the  plaintiff  had  not  concluded  his  surrejoinder  by 
putting  himself  upon  the  country. 

The  plaintiff  joined  in  demurrer. 

The  cause  came  on  for  argument  on  a  former  day  in 
this  Term. 

Mr.  Serjeant  Latves,  for  the  plaintiff. — Two  questions  are 
raised  by  the  pleadings,— ;/?r*^,  whether  the  averment  by  the 
defendant  in  his  fifth  plea,  that  he  did  not  execute  the  an- 
nuity-deed in  the  presence  of  the  two  witnesses  named  in  the 
memorial,  was  immaterial; — and  secondly ,  whether  the  me- 
morial was  void,  it  having  been  enrolled  before  the  deed  was 
executed  by  the  defendant.  It  was  perfectly  immaterial  whe- 
ther the  witnesses  whose  names  were  set  out  in  the  memo- 
rial were  present  at  the  time  of  the  execution  of  the  Inden- 
ture by  the  defendant  or  not.  The  statute  merely  requires 
that  the  memorial  should  state  the  deed  by  which  the  an- 
nuity is  secured,  and  the  witnesses  thereto;  and  it  is  suffi- 
cient to  insert  the  names  of  the  witnesses,  without  speci- 
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fying  whose  signatures  or  execution  they  attested.    There         1B25. 
is  no  averment  on  the  record,  that  the  witnesses  whose        flight 
names  are  stated  in  the  memorial  were  not  the  witness-  9. 

es  who  attested  the  execution  of  the  deed,  or  that  any 
others  were  present  at  the  time ;  nor  is  it  alleged  that  the 
defendant  executed  the  deed  in  the  presence  of  any  wit- 
nesses ;  and,  if  he  did  not,  the  memorial  is  sufficient ;  and 
the  Court  will  assume  that  the  persons  described  therein 
were  the  only  witnesses  to  the  execution  of  the  deed.     It 
was  not  necessary  that  they  should  see  the  defendant  exe* 
cute;  and,  if  they  attested  the  execution  by  the  grantor 
and  grantee,  the  memorial,  as  set  out  on  the  face  of  the 
record,  is  sufficient,  and  cannot  be  impeached.     In  Parke 
V.  Mears{a),  a  bond  having  been  executed  by  A.,  and  at- 
tested by  one  witness,  was  carried  into  an  adjoining  room 
and  shewn  to  B.,  who  was  desired  to  attest  it  also,  which 
he  accordingly  did  in  the  presence  of  A.;  and  the  Court 
thinking  that  the  whole  might  be  considered  as  one  trans- 
action, held  that  there  was  sufficient  proof  of  the  execu- 
tion.    In  Powell  Vb  Blackett  (b),  the  obligor  of  a  bond  ac- 
knowledged to  the  subscribing  witness  that  he  had  execut- 
ed it;  and  Lord  Kenyan  ruled  it  to  be  sufficient  proof 
of  the  execution.     In   Grellier  v.  Neale  (c)  it  was  de- 
cided, that,  if  the  defendant's  hand-writing  to   a  deed 
be  proved,  the  Jury  may  presume  the  sealing  and  deli- 
very; and  luord Kenyan  there  said,   ''The  subscribing 
witness  not  having  seen   the  deed   executed,   it  is  the 
same  as  if  there  were  no  witness  at  all;   and,   in  that 
case,  the  hand-writing    may  be  proved  by  another  wit- 
ness.'*— Secondly^  as  the  plaintiff,  in  his  replication  to  the 
fourth  plea,  alleged  that  the  memorial  was  duly  enrolled, 
and  set  it  out  in  terms,  and  in  his  surrejoinder  stated  that 

(fl;  2  Boa.  &  Pul.  217.  W  Pcake's  N.  P.  C.  147;    3d 

(b)  I  EBp.  N.  P.  C.  97.  Edit.  198. 

VOL.  XI.  D 


34  CASES  IN  MICHAELMAS  TERM^ 

1825.        it  still  remained  so  enrolled,  and,  as  it  contained  all  that  is 
^T"'''     '       required  by  the  statute,  it  is  sufficient.     The  only  object 
9.  of  the  Legislature  was,  that  the  memorial  should  contain  a 

ucKERiDOE.  ^^^^  description  of  the  parties  to  the  instrument  by  which 
the  annuity  was  secured,  and  the  consideration  on  which  it 
was  granted;  and  not  a  memorial  of  the  whole  of  the  trans- 
action. If  there  are  several  parties,  it  seldom  happens  that 
all  execute  the  deed  on  the  same  day.  So,  if  some  of  the 
parties  to  the  deed  were  resident  abroad,  it  would  be  im- 
practicable to  get  the  memorial  enrolled  within  thirty  days 
after  the  execution  by  those  parties ;  and  the  statute  does 
not  authorize  the  enrolment  of  several  memorials.  When, 
therefore,  the  indenture  in  question  was  executed  by  the 
grantor  and  grantee,  the  memorial  was  duly  enrolled  with- 
in the  time  required  by  the  statute,  and  the  transaction 
considered  as  completed.  The  defendant  might  have  been 
a  mere  trustee ;  and  it  was  immaterial  when  he  executed 
the  deed.  But,  as  it  appears  by  his  rejoinder  that  he  did 
execute  the  deed  after  the  enrolment  of  the  memorial,  and, 
as  his  name  was  inserted  in  it  as  one  of  the  parties,  he  is 
liable  on  his  covenant  as  surety  for  the  grantor. 

Mr.  Serjeant  Taddi/y  conird. — The  defendant,  being  a 
mere  surety,  is  at  all  events  entitled  to  the  favour  and  in- 
dulgence of  the  Court.  The  statute  requires  that  the 
memorial  should  state  the  names  of  all  the  parties  and 
of  all  the  witnesses  to  the  deed,  as  well  as  the  nature  of 
the  instrument  by  which  the  annuity  is  secured,  and  the 
consideration  for  granting  the  annuity.  The  witnesses, 
must  mean  those  persons  who  attested  the  deed,  and  saw 
it  duly  executed  by  the  contracting  parties  in  their  pre- 
sence. The  object  of  the  Legislature  was  two-fold,  viz» 
to  prevent  secrecy  in  the  granting  of  annuities,  and  to 
avoid  fraud;  and,  if  it  should  be  held  sufficient  for  the 
grantee  to  execute  the  deed,  and  get  it  enrolled  before  its 
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execution  by  the  grantor,  or  others  of  the  contracting  par-         1825. 
ties,  the  whole  of  the  transaction  might  be  surreptitious, 
and  the  publicity  intended  to  be  given  to  it  by  the  Le-  v. 

gislature  altogether  defeated. — A  memorial  of  the  date 
of  the  deed  must  mean  that  the  memorial  shall  be  en- 
rolled within  thirty  days  after  the  final  execution  or  de- 
livery of  the  deed  by  all  the  parties,  or,  at  all  events,  by 
the  parties  to  be  charged  thereby;  and  a  memorial  en- 
rolled before  such  execution,  cannot  give  a  true  and  accu- 
rate account  of  a  transaction  which  is  not  then  complete. 
It  in  terms  implies  a  record  of  all  that  has  passed ;  and 
the  date  of  the  deed  is  the  delivery  after  it  has  been  final- 
ly executed  by  all  the  parties.  In  Cromwell  v.  Gruus- 
den  {a),  the  Court  held,  that  the  real  date  of  a  bond  is  the 
delivery ;  and  in  Dodion  v.  Kayes^  it  is  said  {b)  that  **  the 
party  must  answer  to  the  deed,  and  not  to  the  date.*^  So, 
here,  the  defendant  could  not  be  answerable  till  he  had  exe- 
cuted the  deed;  and,  if  it  were  executed  by  the  several  par- 
ties on  different  days,  it  should  have  been  so  stated  in  the 
memorial.  Although  it  has  been  said,  that,  if  either  of  the 
parties  to  the  deed  resided  in  a  foreign  country,  it  could  not 
be  enrolled,  after  the  execution  by  them,  within  the  time 
prescribed  by  the  act,  yet  the  difficulty  might  be  obviated  by 
enrolling  a  second  memorial.  At  all  events,  the  defendant 
could  not  be  bound  by  the  deed  until  he  had  executed  it; 
and,  if  the  present  objections  are  not  tenable,  the  conse- 
quence will  be,  that  it  will  not  be  necessary  for  the  con- 
tracting parties  to  an  annuity*deed  to  execute  it  in  the 
presence  of  any  witnesses.  The  main  objection  is,  that 
the  memorial  ought  to  contain  a  true  and  accurate  de- 
scription of  all  the  parties  to  the  deed,  at  the  time  of  the 
enrolment,  which  cannot  apply  to  the  execution  by  a  party 
sought  to  be  charged  under  the  deed,  who  did  not  execute 
it  until  after  the  enrolment. 

(a)  2  Salk.  463.  {b)  Yelr.  194. 
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1825.  Lord  Chief  Justice  Best,  after  stating  the  substance  of 

Flight        ^^^  pleadings,  now  delivered  the  judgment  of  the  Court 
"•  as  follows : — 

BUCKERIDOR.  _,.  .  .1.1 

1  his  case  embraces  two  questions,  which  arise  on  the 
fourth  Bxxdijifth  pleas  ;—/?r*/,  whether  the  memorial  of  the 
indenture  by  which  the  annuity  in  question  was  secured, 
having  been  enrolled  within  thirty  days  after  the  execution  of 
the  deed  by  the  grantee  and  other  parties,  but  before  the  de- 
fendant, who  is  surety  for  the  payment  of  the  annuity,  had 
executed  it,  is  a  good  and  sufficient  memorial  within  the 
terms  of  the  stat.  53  Geo.S,  c.  141,8.3; — seconcUif,  whether 
It  is  sufficient  for  the  grantee  to  set  forth  the  names  and 
descriptions  of  the  attesting  witnesses  to  the  deed  in  the 
memorial,  without  shewing  that  the  deed  was  executed  by 
all  the  parties  to  it  in  the  presence  of  such  witnesses. 
With  respect  to  the  latter  question,  we  are  all  of  opinion 
that  there  is  no  foundation  for  the  objection.  This 
point  has  been  raised  by  demurrer  to  the  ^/ih  plea. 
If  it  appeared  by  that  plea,  or  on  the  face  of  the  re- 
cord, that  there  were  any  other  witnesses  than  those 
whose  names  and  descriptions  are  set  forth  in  the  memo- 
rial, or  that  the  defendant  executed  the  deed  in  the  pre- 
sence of  any  other  witnesses  than  the  two  named  in  the 
memorial,  it  would  be  a  different  question,  as  the  me- 
morial would  not  then  contain  the  names  of  cUl  the  witness- 
es, as  required  by  the  statute.  The  plea  should  have 
gone  on  to  state,  that  there  were  other  witnesses  than  those 
mentioned  in  the  memorial,  before  whom  the  defend- 
ant executed  the  deed.  But,  as  two  are  sufficiently  named 
and  properly  described  in  the  memorial,  they  might  have 
attested  the  execution  of  the  deed  by  the  defendant  or  not. 
If  they  did,  it  is  sufficient;  if  not,  it  is  immaterial,  as  the 
statute  does  not  require  that  there  should  be  any  attesting 
witness ;  but  only,  that,  if  there  be  any,  their  names  and 
descriptions  must  appear  on  the  face  of  the  memorial. 
Here  this  has  been  done ;  and,  as  no  other  witnesses  were 
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described  therein^  it  is  probable  that  the  defendant's  execu-  1825. 
tion  of  the  deed  was  not  attested  by  any  witness;  and,  as  pi,io„T 
none  was  necessary,  it  appears  to  us,  that  the  memorial  v. 

was  suflBcient  in  this  respect.     Besides,  if  the  grantor  of 
an  annuity  resided  abroad,  and  the  grantee  lived  in  this 
country,  the  deeds  could  not  be  returned  here  to  be  en- 
rolled within  thirty  days  from  the  time  of  their  execution 
by  the  former;  nor  could  the  names  of  the  witnesses  in 
whose  presence  he  executed  the  deed,  be  ascertained  before 
the  expiration  of  that  period.     It  is,  therefore,  difficult  to 
say  how  the  statute  can  apply  to  a  case  of  that  description, 
unless  the  deeds  were  enrolled  before   they  were  sent 
abroad,  with  a  request  to  the  party  who  was  to  execute 
them  there,  to  have  no  attesting  witness. — The  other  ques- 
tion, however,  raises  a  point  of  great  importance ;  and  on  that 
alone  the  Court  has  entertained  a  doubt,  viz.  whether  the 
enrolment  of  the  memorial  of  the  deed  before  its  execution 
by  the  defendant,  is  a  compliance  with  the  terms  of  the 
statute  58  Geo.  3,  or  whether  that  act   requires  that 
the  enrolment  should  not  be  made  until  ajier  the  deed 
has  been  executed  by  all  the  contracting  parties.     The 
words  of  the  ^d  section  of  the  statute,  are — ''  that,  with- 
in thirty  days  after  the  execution  of  every  deed  or  other 
assurance  whereby  any  annuity  shall  be  granted,  a  memo* 
rial  of  every  such  deed,  &c.,  shall  be  enrolled  in  the  High 
Court  o( Chancery;  and  that,  otherwise,  it  shall  be  null  and 
void."  We  are  not  bound  by  the  words  or  strict  letter  of 
the  statute,  but  must  construe  it  according  to  the  intention 
of  the  Legislature,  and  consider  the  b^)irit  of  the  act.    We 
think,  that  all  that  the  Legislature  required  was,  that  the 
enrolment  of  deeds  should  not  be  delayed  beyond  thirty 
days  from  the  time  of  their  execution.     But  there  is  no 
reason  why  the  deeds  should  not  be  enrolled  before  they 
are  executed  by  all  the  parties ;  for,  by  reference  to  the  me- 
morial, it  may  be  seen  which  of  the  parties  had  executed  the 
deeds,  as  well  as  the  consideration  for  the  aimuity,  and  the 
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1825.  sum.  to  be  secured.  A  person  w^hose  name  is  set  out  in 
the  memorial,  being  a  party  from  that  moment,  he  has  equal- 
ly, ly  the  means  of  examining  the  deeds,  whether  enrolled  be- 
fore the  execution  or  not.  It  is  equally  an  accurate  history 
of  the  transaction.  It,  therefore,  appears  to  us  to  be  im- 
material whether  the  memorial  be  enrolled  before  the 
deeds  are  executed,  or  after;  for,  it  only  takes  effect  from 
the  time  of  execution;  and  when  one  party  has  executed,  it 
is  natural  for  him  to  anticipate  that  the  others  will  execute 
also:  and,  if  they  do  so,  the  instruments  are  binding  on 
them  from  the  time  of  execution.  If  the  memorial  contain 
a  faithful  and  accurate  account  of  the  transaction,  it  is  all 
that  the  Legislature  required;  and  that  appears  to  have 
been  done  in  this  case.  The  indenture  was  not  only  exe- 
cuted by  the  grantee,  but  also  by  the  grantor,  and  the  me- 
morial was  enrolled  within  thirty  days  after  such  execution. 
If  it  had  not  been,  the  grantee  would  have  lost  his  security. 
If  be  had  been  obliged  to  wait  until  the  last  party  had  exe- 
cuted, the  others  might,  from  want  of  the  enrolment,  have 
been  discharged.  It  is  true,  that,  before  the  execution 
of  a  deed,  a  covenantor  is  not  a  party;  but,  when  he 
has  done  something  to  assent  to  it,  he  may  be  consider- 
ed as  a  party ;  and  when  he  executes  the  deed,  he  ra- 
tifies such  assent.  The  statute  was  intended  to  protect 
annuitants,  and  not  to  defeat  their  just  claims;  and  it  re- 
lieves them  from  difficulties  under  which  they  were  placed 
by  the  former  statute  of  the  17  Geo.  3,  c.  26.  It  may  be 
said,  however,  that  in  this  case  the  deed  was  not  complete 
until  aU  the  parties  had  executed  it.  But,  although  the  de- 
fendant might  not  have  assented  to  it  at  the  time  the  memo- 
rial was  enrolled,  yet,  as  he  afterwards  executed  the  deed,  he 
made  it  a  complete  and  valid  instrument.  In  many  cases, 
the  law  gives  validity  to  previous  acts.  A  writ  of  error 
may  be  obtained  before  judgment,  and  it  only  takes  effect 
from  the  time  of  entering  up  the  judgment.  So,  here,  al- 
though the  memorial  was  enrolled  before  the  defendant 
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executed  the  indenture,  his  execution  of  it  afterwards 
made  the  enrolment  valid.  Immediately  on  his  execu- 
ting he  became  a  party  to  the  deed ;  and,  as  it  was  enrolled 
within  thirty  days  from  the  time  of  its  execution  by  the 
grantor  and  grantee,  it  fell  within  the  provisions  of  the 
statute.  In  thus  deciding,  it  appears  to  us  that  we  shall 
carry  into  efTcct  the  intention  of  the  Legislature;  and  we 
are,  therefore,  of  opinion,  that  neither  of  these  objections 
can  prevail,  and  consequently  that  there  must  be  — 

Judgment  for  the  plaintifr(a), 

(a)  The  defendant  afterwards  the  judgement  of  this  Court.  See 
brought  a  writ  of  error,  and  the  6  Darn.  &  Cress.  49;  S.  C.  9  Dow. 
Court  of  Kingi  Bench  affirmed      &  Ryl.  ]  13. 


1825. 
Flight 

V. 
BUCKBRIDOB. 


Sumner  r.  Batson  sued  by  the  name  of  Batley. 

ivlR.  Serjeant  Wilde  applied  for  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  the  writ  of  capias  issued  in 
thb  cause,  and  the  declaration  and  subsequent  proceed- 
ings thereon,  should  not  be  set  aside  for  irregularity.  He 
founded  his  motion  on  an  affidavit  of  the  defendant  which 
stated  that  he  was  described  in  the  writ  and  declaration  as 
Thomas  Batley;  that  his  real  name  was  Thomas  Batson; 
and  that  he  had  always  gone  and  been  known  by  that 
name  and  no  other. 


Thursday^ 

Nov.  trtk. 

If  the  defend- 
ant'! surname 
be  mls-itated  in 
a  writ  I  the 
Court  will  not 
set  aside  the  pro> 
cess  on  motion, 
but  will  leave 
the  defendant  to 
hit  plea  in  abate- 
ment. 


The  Court  refused  the  application,  saying  that  they 
would  leave  the  defendant  to  his  plea  in  abatement;  as  the 
Court  of  King's  Bench  had  lately  decided  that  they  would 
not  set  aside  process  for  a  mere  irregularity  or  formal  defect^ 
on  motion ;  and  that  a  party  in  such  case  is  not  entitled 
to  indulgence ;  and  they  observed,  that,  on  a  plea  in  abate- 
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^ y ' 

Sumner 
Batson. 
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menty  if  the  plaintiff  enter  a  cassetur^  he  is  not  liable  to 
costs,  although  he  might  be,  if  the  Court  were  to  allow  the 
proceedings  to  be  set  aside  for  irregularity. 

Rule  refused  (a). 


(a)  See  Sarjant  v.  Gordon,  7 
Dow.  &  Ryl.  258;  Rolph  v.  Peck- 
homy  6  Bam.  &  Cress.  164.  In 
these  cases,  the  Court  of  King*s 
Bench  drew  a  distinction,  and 
Md,  that,  if  the  defendant's  name 


be  omitted  or  mis-stated  in  baila- 
ble process,  the  Court  will  set  it 
aside  on  motion,  but  that,  in  ser- 
viceable process,  they  will  leare 
the  defendant  to  his  plea  in  abate- 
ment. 


Friday, 
Nov.  IBth. 

TretpaM  for 
breaking  open 
the  outer-door 
of  the  plaintiff's 
dwelling-houte, 
and  entering 
therein  &c. 
Plea,  justifyhig 
the  entry,  gene- 
rally, andera 
plmrietfi^fa, 

Demarrer,  as- 
signing for  cause 
tint  in  the  plea 
it  was  not  aver- 
red that  the 
outer-door  was 
open  at  the  time 
the  defendants 
entered  under 
the  writ: — 
Held,  that  the 
plea  was  bad. 


BUCKENHAM  V.  FrANCIS,  WhITE,  and  BULLER. 

J  HIS  was  an  action  of  trespass.  The  first  count  of  the 
declaration  stated,  that  the  defendants  broke  and  forced 
open,  broke  to  pieces,  and  destroyed,  one  of  the  outer-doors 
of  the  plaintiff's  dwelling-house,  and,  after  having  so  forc- 
ed open  and  broke  the  said  outer-door,  entered  the  house 
and  made  a  great  noise  and  disturbance  therein,  and  con- 
tinued making  such  noise  and  disturbance  for  a  long  time, 
to  wit,  for  the  space  of  twelve  hours  then  next  following, 
whereby,  &c.  I'he  second  count  was  for  breaking  and 
entering  the  house,  and  continuing  therein  for  the  space  of 
twelve  hours. 

The  defendants  pleaded,— Jlrst,  not  guilty,  on  which  issue 
was  joined; — secondly,  as  to  the  breaking  and  entering  the 
house,  that  the  defendant  Francis  had  recovered  a  judg- 
ment against  the  plaintiff  in  the  Court  of  King's  Bench; 
and  that,  for  the  obtaining  satisfaction  thereof,  he,  Francis, 
sued  out  a  pluries  fieri  facias,  which  writ  was  delivered  to 
the  Sheriff  to  be  executed ;  by  virtue  of  which,  he  made  his 
warrant,  directed  to  the  defendant  White,  he  then  being 
bailiff  of  the  Sheriff,  commanding  him  to  levy  on  the  plain- 
tiff's goods ;  which  warrant  was  afterwards  delivered  to 


Francis. 
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White,  as  such  bailiff^  to  be  executed ;  by  virtue  of  which         1825. 
he,  and  the  defendants  Francis  and  BuUer  as  the  servants     „ 

'  ^  ^  BUCRENHAM 

of  White t  and  by  his  command,  peaceably  and  quietly  _  v. 
entered  into  the  plaintifTs  house  in  order  to  seize  and  take, 
and  did  seize  and  take,  in  execution  certain  goods  of  the 
plaintiff,  and  by  sale  thereof  levy  a  certain  sum ;  and  that, 
in  so  doing,  the  defendants  did  necessaiily  make  a  little 
noise  and  disturbance  in  the  plaintiff*s  house,  and  stay 
therein  for  the  space  of  time  in  the  declaration  mentioned, 
as  they  lawfully  might  for  the  cause  aforesaid. 

To  this  plea  the  plaintiff  demurred  specially,  and  assigned 
for  cause,  that  the  defendants  had  therein  attempted  to  jus- 
tify the  entering  into  the  plaintiff*'s  house,  and  whereof  he 
had  complained  against  them,  under  the  said  writ  in  the  plea 
mentioned,  and  the  warrant  granted  thereon ;  but  that  they 
had  not  stated  or  alleged  in  or  by  that  plea,  that  the  outer- 
door  of  the  said  house  was,  at  the  time  of  such  entering, 
open,  which  was  a  material  and  necessary  averment  in  a  plea 
justifying  an  entry  into  a  dwelling-house  under  civil  process ; 
and  that,  for  any  thing  which  appeared  in  the  plea,  the  de- 
fendants might  have  obtained,  as  in  fact  they  did,  entry  into 
the  house  by  breaking  open  the  outer-door  thereof,  which 
would  be  illegal,  inasmuch  as  persons  acting  under  civil 
process,  which  was  the  process  in  the  plea  mentioned,  and 
under  and  by  virtue  of  which  the  trespasses  in  the  de- 
claration mentioned  were  in  that  plea  attempted  to  be  jus- 
tified, cannot  justify  the  breaking  open  an  outer-door 
without  becoming  trespassers  ab  initio ;  and  yet,  that  the 
defendants  had  not  in  or  by  their  plea  averred  or  shewn 
that  the  outer-door  of  the  dwelling-house,  at  the  time 
of  their  entering,  was  open. 

The  defendants  joined  in  demurrer. 
.  The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant WUde,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  on — 
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1826.  Mr.  Serjeant    Taddy  to   support  the   plea. —  It  must 

BucKENHAM    ^^  admitted  that  the   defendants  could  not  justify  the 
w.  breaking  open  of  the  outer-door  of  the  plaintifTs  house, 

in  order  to  execute  the  writ  which  had  been  sued  out 
against  him.  Whether  they  broke  open  the  outer-door 
or  not,  was  a  fact  which  might  be  proved  under  the  ge- 
neral issue;  but  the  defendants  justified  the  trespass  as 
to  entering  the  house,  to  which  the  last  plea  was  confin- 
ed. It  was  sufficient  for  them  to  allege  that  they  did  so 
peaceably  and  quietly,  for  the  purpose  of  executing  the  writ ; 
and  if  they  had  not  done  so,  the  plaintiff  should  have  taken 
issue  on  that  fact.  It  is  too  much  for  the  Court  to  assume 
that  the  outer-door  was  broken  open  by  the  defendants.  If  it 
had  been,  they  could  not  be  said  to  have  entered  the  house 
peaceably,  as  stated  in  the  plea.  The  plaintiff,  therefore, 
ought  to  have  replied  that  they  had  broken  open  the  outer- 
door,  which  would  be  an  issue  in  fact  for  the  Jury.  The 
breaking  open  the  door,  and  entering  the  bouse,  might 
have  been  several  and  distinct  trespasses,  committed  at 
different  times,  or  on  different  days.  Although  in  Se^ 
mayne^s  case  it  was  resolved  (a),  that  a  sheriff  or  bailiff  can- 
not break  open  the  outer-door  of  a  house,  in  execution  of  a 
fieri  facias  (which  principle  was  recognized  and  adopted  in 
Lee  V.  Gan8el{b),  on  the  ground  that  it  would  leave  the  per- 
sons within  exposed  to  robbery) ;  yet,  here,  there  does  not 
appear  to  have  been  any  breach  of  the  peace  on  the  face  of 
the  record;  and  the  gist  of  the  action  was  the  unlawful  en- 
tering of  the  plaintiff's  house,  which  the  defendants  have 
justified,  alleging  that  they  entered  it  peaceably  under  the 
writ  and  warrant.  The  plaintiff  might  have  replied  that 
the  outer-door  was  locked  or  fastened,  and  that  the  de- 
fendants broke  it  open ;  and  they  could  not  have  entered 
the  house  peaceably  if  that  had  been  the  fact. 

(n)  6  Rep.  92  b.  (b)    I  Co\rp.  1. 
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Lord  Chief  Justice  Bbst. — I  am  clearly  of  opinion  that         1826. 
this  plea  is  bad  in  form  and  in  substance,  as  the  defendants 
did  not  deny^  but  in  fact  admitted,  that  they  had  broken  v. 

open  the  outer-door  of  the  plaintiff*8  house,  which  was 
the  substance  of  the  charge  in  the  first  count  of  the  de- 
claration. The  plea,  therefore,  would  have  been  bad  on 
general  demurrer,  or  it  might  have  been  treated  as  a  nul- 
lity. The  trespass  stated  at  the  commencement  of  the 
first  count,  was,  the  breaking  open  the  outer-door,  and 
entering  the  house.  This  must  be  taken  to  be  one 
continuing  trespass;  and  it  is  quite  clear  that  a  plea  of 
justification  should  contain  an  answer  to  the  whole  of 
the  plaintiff's  charge  as  alleged  in  the  declaration,  which 
the  defendants  here  have  not  done.  Although  there  are 
two  counts,  it  was  incumbent  on  the  defendants  to  plead 
to  the  whole  of  the  trespasses  contained  in  the  de- 
cUration.  They  have  not  attempted  to  justify  the  break- 
ing open  of  the  outer-door,  as  specifically  charged  in  the 
first  count ;  and  it  cannot  be  contended  for  a  moment  that 
they  had  any  authority  so  to  do. 

The  rest  of  the  Court  concurring — 

Judgment  for  the  plaintiff. 
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Friday, 
Nov.  ieth, 

A  plaintiff  may 
be  DODiuited 
after  a  plea  of 
tender:   There- 
fore, where  the 
defimdant 
pleaded  noii- 
aummptU  as  to 
part,  and  a  ten- 
der as  to  the  re- 
ndue,  which  he 
paid  into  Court, 
and  the  plaintiff 
took  out;  and  the 
defendant  took 
down  the  record 
by  proviso,  and 
the  plaintiff  4id 
not  appear: — 
Held,  that  the 
defendant  was 
not  entitled  to  a 
▼erdict:  and  the 
Coort,  on  mo- 
tion, ordered  it 
to  be  set  aside 
and  a  nonsuit 
entered. 


Anderson  v.  Shaw. 

I.  HIS  was  an  action  of  assumpsit  for  work  and  labour. 
The  declaration  stated  the  defendant  to  be  indebted  to  the 
plaintiff  in  the  sum  of  100/.  The  defendant  pleaded  non- 
assumpsit f  except  as  to  the  sum  of  211. ,  and  a  tender  of 
that  sum,  which  he  paid  into  Court,  and  which  the  plaintiff 
afterwards  took  out.  The  defendant  then  took  down  the 
record  by  proviso. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
hall,  at  the  Sittings  after  the  last  Term,  the  cause  being 
called  on,  and  no  one  appearing  for  the  plaintiff,  his  Lord- 
ship was  about  to  nonsuit  him,  when  it  was  insisted  for 
the  defendant  that  he  was  entitled  to  a  verdict,  on  the 
ground  that  a  plaintiff  cannot  be  nonsuited  after  a  plea  of 
tender ;  and  the  case  of  Guiteridge  v.  Smith  was  relied  on, 
where  Mr.  Justice  Heath  said  (a),  ''  it  is  clear,  that,  after 
a  tender,  the  plaintiff  cannot  be  nonsuited  ;**  and  Hard- 
ing V.  Spicer  (&),  where  that  learned  Judge  afterwards 
ruled  the  same  at  Nisi  Prius.  A  verdict  was  therefore 
taken  for  the  defendant,  leave  being  reserved  to  the  plain- 
tiff to  move  to  set  it  aside,  and  that  a  nonsuit  might  be 
entered  instead  thereof. 


Mr.  Serjeant  Onslow,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that,  al- 
though it  had  been  once  doubted  whether  a  plaintiff  could 
be  nonsuited  after  a  defendant's  bringing  money  into  Court, 
yet  that  there  was  no  substantial  reason  for  such  a  doubt ;  and 
that  it  has  been  since  determined  that  a  plaintiff  may  be  non- 
suited after  payment  of  money  into  Court;  and  he  contend- 
ed that,  on  principle,  the  plaintiff  has  an  equal  right  to  be 
called  in  the  case  of  a  tender,  as,  in  consideration  of  law,  he 


^aj  2  H.  Black.  377. 


(6)  1  Camp.  327. 
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18  nonsuited,  not  because  he  has  no  cause  of  action,  but  be-         1825. 
cause  he  does  not  appear  when  called,  to  hear  the  verdict; 
and  it  is  a  general  rule,  that  the  plaintiff  may  absent  him- 
self when  he  is  demandable  at  Nisi  Prius,  and  that  his 
non-appearance  puts  an  end  to  the  suit. 

Mr.  Serjeant  Toddy  now  shewed  cause,  and  contend- 
ed, that,  as  the  plaintiff  had  been  guilty  of  laches  in  not 
proceeding  to  trial,  so  as  to  throw  it  on  the  defendant 
to  take  down  the  record  by  proviso;  and,  as  the  latter 
bad  not  only  pleaded  a  tender  but  paid  the  sum  tendered 
into  Court,  which  the  plaintiff  afterwards  accepted  and 
took  out,  he  could  not  be  nonsuited,  as  the  judgment  of 
nonsuit  is,  that  the  plaintiff  take  nothing  by  his  writ ;  where- 
in, here,  he  has  taken  the  sum  tendered  out  of  Court;  and 
although  he  has  done  so,  it  cannot  be  inferred  that  he 
thereby  intended  to  abandon  bis  suit.  In  Gutteridge  v. 
Smith,  and  Harding  v.Spicer,  Mr.  Justice  ^Hi^aM  express- 
ly said,  that  there  cannot  be  a  nonsuit  after  a  plea  of  ten- 
der. Although,  in  Gardener  v.  Davis  (a),  the  Court  re- 
solved, that,  where  the  issue  laid  upon  the  plaintiff,  and  he 
was  to  begin  first,  he  ought  to  have  been  called  and  non- 
suited if  he  did  not  appear,  and,  therefore,  that  the  pro- 
ceeding to  take  a  verdict  was  irregular,  and  must  be 
set  aside;  and  Mr.  Seijeant  WiUiams,  in  a  note  to 
Dennis  v.  Dennis,  states  (6),  that,  **  where  the  record  is 
carried  down  by  the  defendant  (as  here),  and  the  issue 
happens  to  be  upon  the  plaintiff,  who  is  therefore  to  be- 
gin first,  but  he  does  not  appear,  the  defendant  must 
not  enter  upon  his  proof  and  take  a  verdict,  but  the  pro- 
per course  is  held  to  be  to  call  the  plaintiff  and  nonsuit 
him;**  and  in  Hicks  v.  Young {c),  where  the  defendant  took 
down  the  record,  and,  the  plaintiff  not  appearing,  a  ver- 
dict was  found  for  the  defendant,  the  Court,  on  an  appli- 
cation by  the  plaintiff  to  set  aside  the  verdict,  ordered  the 

(a)  1  Will.  300.         (6)  2  Wmt't.  Ssoiid.  336.       (e)  Eamet,  468. 
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1825.  postea  to  be  amended,  and  a  nonsuit  entered;  yet  in 
neither  of  these  cases  had  the  defendant  pleaded  a  ten- 
der or  paid  money  into  Court.  By  this  proceeding  the 
defendant  merely  admits  that  a  cause  of  action  exists,  or 
that  a  certain  sum  is  due  to  the  plaintiff;  but  it  does  not 
prevent  the  latter  from  abandoning  his  suit,  or  preclude 
him  from  proceeding  against  the  defendant  for  the  residue 
of  his  demand. 

Mr.  Serjeant  Onslow,  in  support  of  his  rule,  was  stop- 
ped by  the  Court. 

Lord  Chief  Justice  Best. — I  certainly  thought  at  the 
trial,  that  a  verdict  could  not  be  given  against  the  plaintiff 
in  his  absence ;  but  I  was  told,  on  the  authority  of  Gui- 
teridge  v.  Smith,  and  Harding  v.  SjHcer,  that  there  could 
not  be  a  nonsuit  after  a  plea  of  tender.  I  was  not 
fairly  dealt  with  at  Nisi  Prius,  as  I  was  led  to  belieye 
that  the  case  of  Gutieridge  v.  Smith  had  been  decided 
by  this  Court  in  banc.  It  is  impossible  for  a  Judge  at 
Nisi  Prius  to  recollect  every  decided  case.  It  is  suffi- 
cient for  him  to  act  on  general  principles;  and,  on  prin- 
ciple, there  can  be  no  doubt  that  a  defendant  cannot  be 
entitled  to  take  a  verdict  behind  the  plaintiff's  back.  Ac- 
cording to  the  old  practice,  the  plaintiff  was  always  called ; 
and,  if  he  did  not  appear,  no  verdict  could  be  given  against 
him,  as  both  parties  must  be  in  Court  before  either  can 
be  entitled  to  a  verdict.  So,  now,  it  is  the  ordinary  course 
bX  Nisi  Prius,' \(  the  plaintiff's  counsel,  before  verdict, 
elect  to  be  nonsuited,  and  informs  the  Judge  that  the 
plaintiff  does  not  appear,  and  he  does  not  answer  when 
called  on,  a  nonsuit  is  entered.  But,  on  referring  to  the 
case  of  Gutteridge  v.  Smith,  all  that  there  appears  re- 
ferrible  to  this  point,  is  merely  a  dictum  of  Mr.  Justice 
Heath;  all  the  other  Judges  are  silent  on  the  subject; 
and  although  that  learned  Judge  entertained  the  same 
opinion   at  Nisi  Prius,  still  I  think  it   was   unfounded 


Anderson 
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in  point  of  law.     There  can  be  no  doubt  but  that  a  plain-         1825. 
tiff  may  be  nonsuited   after  a  payment   of  money  into 
Court  by  the  defendant;  and  there  is  no  distinction  to  r. 

be  drawn  between  that  case  and  a  tender,  as,  in  either 
case,  where  the  plaintiff  takes  the  money  out  of  Court, 
he  takes  something  by  his  writ.  But  he  might  be  satis- 
fied with  such  payment,  or  with  the  sum  tendered,  and 
might  not  think  proper  to  proceed  further  with  his  action. 
How  then  can  the  defendant  be  entitled  to  a  verdict  when 
the  plaintiff  does  not  appear  in  Court,  or  profess  to  re- 
cover any  more  than  the  sum  tendered,  or  proceed  further 
on  his  writ  ? 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  have 
always  understood  that  a  plaintiff  could  not  have  a  ver- 
dict entered  against  him  unless  he  appeared  at  the  trial ; 
and^  although  I  have  made  diligent  search,  I  can  find  no 
case  which  has  established  a  different  rule.  The  ancient 
practice  of  calling  the  plaintiff  in  Court  appears  to  me  to 
be  consistent  with  good  sense ;  for,  if  he  did  not  appear, 
no  verdict  could  be  recorded  against  him.  The  course 
was  thus : — after  the  Jury  had  considered  their  verdict, 
the  officer  of  the  Court  asked  them  if  they  were  agreed  ; 
if  they  answered  in  the  affirmative,  the  officer  then  called 
the  plaintiff  by  name  to  hear  the  verdict,  and,  if  he  ap- 
peared, the  verdict  was  pronounced;  but,  if  he  did  not 
appear  to  prosecute  his  suit,  he  was  nonsuited  (a).  So, 
where,  the  defendant  suffers  judgment  by  default  on  nil 
dieii,  he  appears  and  says  nothing  in  bar  or  preclusion  of 
the  action,  and  the  entry  on  the  postea  is  '^  whereby  the 
said  A.  B.  remains  undefended,  wherefore  the  plaintiff 
ought  to  recover  his  damages."  In  a  note  to  the  case 
of  Harding  v.Spicer,  Mr.  Campbell  says,  that,  in  joint 
actions  against  several  defendants,   the  plaintiff  cannot 

(a)  This  practice  prevailed  at  Brittol  within  the  last  twenty  years. 
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1825.         be  nonsuited  as  to  one  of  them  only^  by  reason  of  the 
incongruity  which  would  there  arise ;  but  that  he  found 
f.  no  other  case  establishing  any  other  exception  to  the  rule 

that  the  plaintiff  might  absent  himself  when  he  is  demand- 
able,  and  that  his  non-appearance  puts  an  end  to  the 
suit.  Although  we  have  been  pressed  with  the  opinion 
of  Mr.  Justice  Heathy  who  was  undoubtedly  a  most  learn- 
ed Judge,  yet  the  current  of  authorities  is  the  other  way ; 
and  what  fell  from  him  in  Guiteridge  v.  Smith  was  ex- 
trajudicial, as  the  question  arose  on  the  payment  of  mo- 
ney into  Court ;  and  it  is  now  too  clear  to  be  doubted  for 
a  moment,  that  a  plaintiff  may  be  nonsuited  after  such 
payment. 

Mr.  Justice  Burrouoh. — If  a  plaintiff  do  not  appear 
when  called  at  Nisi  Prius,  the  invariable  course  is,  to 
enter  a  nonsuit.  The  plea  of  tender  goes  only  to  a  part 
of  the  plaintiff's  demand,  and  a  verdict  cannot  be  given 
against  him  in  his  absence. 

Mr.  Justice  Gaselee. — The  entry  on  the  postea,  in  the 
case  of  a  nonsuit,  is,  '*  the  jurors  having  withdrawn  from 
the  bar  to  consider  of  their  verdict,  after  they  had  con- 
sidered and  agreed  among  themselves,  they  returned  to  the 
bar  to  give  their  verdict,  upon  which  the  plaintiff  being 
solemnly  called,  comes  not,  nor  doth  he  prosecute  his  bill 
(or  writ)  against  the  defendant."  The  plaintiff,  therefore, 
may  elect  to  be  nonsuited  at  any  time  before  verdict.  Al- 
though it  was  formerly  held  that  there  could  not  be  a 
nonsuit  after  payment  of  money  into  Court ;  yet,  a  differ- 
ent doctrine  now  prevails.  The  same  principle  may  equal- 
ly apply  to  a  plea  of  tender. 

Rule  absolute,  with  costs,  the  plaintiff 
consenting  to  a  stet  processus  (a). 

(a)  See  Hodgion  v.  Fontery  1  Bam.  &  Cress.  110. 
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1825. 

MUNN  V.  GODBOLD  and  Another,  Saturday, 

—^  Nov.  19M. 

Jl  HIS  was  an  action  of  covenant.  The  declaration  stat-  in  covenant,  on 
cd,  that,  on  the  Uth  September,  1819,  by  articles  of  ^^^^'^^^^^'^^ 
agreement    under   seal,    made   between  the   defendants  the  plaintiff  ai- 

•  1  Icgcd  In  his  de- 

and  the  plaintiff  (but  which  having  been  lost  by  accident,  daration  that 
the  plaintiff  could  not  produce)  after  reciting  that  the  \^^^  ^^  proved 
defendants,  for  the  considerations  therein  mentioned,  had  ^^"^  ^^^  P*'^* 

'  ^  were  execnted; 

agreed  with  the  plaintiff  to  appoint  him  their  agent  for  that  the  part 

Aar  A^fttf  Afl  hv  film* 

the  sale  of  their  Vegetable  Balsam  on  the  continent  of  ^^  delivered  to 
Europe,  it  was  witnessed,  that,  in  consideration  of  300/.  ^^^^^Ihat^the*** 
paid  by  the  plaintiff  to  the  defendants,  they  would  deliver  P^^t  executed 

,  .  hy  them  was 

to  him  so  much  of  the  Vegetable  Balsam  as,  being  sold  delivered  tohim, 
at  the  rate  of  twenty  francs  French  currency  for  each  pint,  *S^  prcXuSy  ^ 
would  produce  600/.,  whereby  he  would  be  allowed  50  totheiosa.  At 
percent*  upon  the  sum  for  which  the  medicine  should  plaintiff  offered 
sell,  and  that  the  same  allowance  should  be  made  by  the  draft  or  copy 
defendants  for  any  quantity  that  should  be  transmitted  to  bLt!'*he*ha^n« 

the  plaintiff  to  be  sold  on  the  continent  of  Europe;  and  g:iven  the  de- 
fendants no- 
it  was  further  agreed,  that  the  defendants  should  at  all  tke  to  produce 

times  supply  the  plaintiff  with  any  quantity  of  the  said  did'toi^Heil 
Vegetable  Balsam,  in  quantities  not  less  than  were  of  the  ?**■*»  although 
value  of  300/.,  upop  the  terms  aforesaid ;  and  that,  in  case  ttiu  that  it  was 
the  plaintiff  should  not  be  able  to  dispose  of  the  quantity  evidence  of  tiie 
of  medicine  equal  in  value  to  600/.,  the  defendants  should  J^"/de^d!*lnd* 
take  back  the  whole  thereof  at  the  same  price  the  plaintiff  might  therefore 

be  received 

paid  them  for  the  same,  or  any  quantity  that  he  should  without  a  stamp. 
have  on  his  hands  unsold,  or  any  part  thereof,  at  any  time 
when  the  plaintiff  should  be  desirous  of  relinquishing  his 
agency,  after  the  end  of  six  months  after  delivery.  The 
plaintiff  then  averred,  that  the  defendants  delivered  to 
him  to  be  sold,  a  quantity  of  Vegetable  Balsam,  which,  be- 
ing sold  at  twenty  francs  French  currency  each  pint,  would 
have  produced  600/. ;  and  that,  although  the  plaintiff  sold 
a  quantity  which  produced  the  sum  of  13/.  6s.  8d.,  and 

VOL.  XI.  £ 
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1826.  although  six  months  had  elapsed  from  the  time  of  the  de- 
MuNN  livery,  and  the  plaintiff  had  been  desirous  of  relinquish- 
«'•  ing  his  agency,  yet  that  the  defendants  would  not,  al- 

though requested  so  to  do,  take  back  the  residue  of  the 
said  Vegetable  Balsam  in  the  hands  of  the  plaintiff  so  un- 
sold, or  pay  him  the  price  he  paid  for  the  same. 

The  defendant  pleaded  non  est  factum,  and  four  special 
pleas,  on  which  issues  were  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  Guild- 
hall, at  the  Sittings  after  the  last  Term,  it  appeared  that 
two  parts  of  the  agreement  declared  on  had  been  execut- 
ed, viz,  the  one  by  the  plaintiff,  and  the  other  by  the  de- 
fendants ;  that  the  part  executed  by  the  defendants  had 
been  left  in  the  hands  of  the  plaintiff,  and  that  the  part 
executed  by  the  latter  had  been  delivered  over  to  the 
former.  The  plaintiff  called  a  witness,  who  proved  that 
the  plaintiff  left  the  agreement  executed  by  the  defend- 
ants with  him,  the  witness,  and  that  he  had  afterwards 
lost  or  mislaid  it,  and  had  not  been  since  able  to  find  it. 
He  also  proved  that  it  had  been  duly  stamped.  The 
plaintiff  then  called  the  attorney  by  whom  the  agreement 
was  prepared,  who  offered  to  give  in  evidence  an  examin- 
ed draft  or  copy,  which  he  swore  was  a  true  copy  of  the 
instrument  when  it  was  completed  and  signed ;  but,  notice 
having  been  given  to  the  defendants  to  produce  the  coun- 
terpart executed  by  the  plaintiff,  they  did  so,  when  it 
appeared  that  it  had  not  been  stamped.  It  was  then 
insisted  for  the  defendants,  that  the  draft  could  not 
be  received,  as  the  counterpart,  which  was  the  next 
best  evidence,  was  ready  to  be  produced,  but  was  not 
admissible  for  want  of  a  stamp.  His  Lordship,  however, 
was  of  opinion  that  the  counterpart,  not  being  pro- 
duced as  a  deed,  but  merely  as  secondary  evidence  to 
shew  the  contents  of  the  instrument  which  was  lost, 
was  admissible  without  a  stamp,  particularly  as  the 
plaintiff  had  proved  that  his  part  which  had  been  lost 
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had  been  duly  stamped.     The  Jury  accordingly  found  a         1825. 
verdict  for  the  plaintiff. 

Mr.  Serjeant  Bo^anguei,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside 
and  a  nonsuit  entered,  or  a  new  trial  granted,  and  submit- 
ted, that,  as  the  plaintiff  had  given  the  defendants  notice  to 
produce  the  counterpart  of  the  deed  executed  by  him, 
and  as  they  did  produce  it,  the  draft  or  copy  of  the  origi- 
nal could  not  be  received  in  evidence;  and,  as  the  deed 
was  not  perfect  without  the  counterpart,  it  was  the  next 
best  evidence.  In  Roe  d.  Haldane  v,  Harvey^  Mr.  Jus- 
tice Wittes  said  {a):  **  It  is  reasonable,  that,  if  one  party  is 
in  possession  of  a  d^d,  and  refuses,  after  proper  notice,  to 
produce  it,  the  other  side  should  be  admitted  to  prove  the 
contents  by  inferior  evidence :  but  there  is  no  reason  why 
the  possessor  of  the  deed  should  be  allowed  to  give  such 
inferior  evidence,  when  he  can  give  better  if  he  pleases.'* 
Here,  the  plaintiff  might  have  applied  for  a  copy  of  the 
defendants'  part  of  the  deed  before  the  trial,  or  for  an 
infipectbn  of  it  for  the  purpose  of  ascertaining  whether  it 
had  been  stamped  or  not  (6).  In  Rippiner  v.  Wright,  the 
Court  said  {c) :  **  It  is  the  duty  of  the  parties  to  an  agree- 
ment to  take  care  that  when  it  is  executed  it  is  properly 
stamped;  and  it  is  one  of  the  risks  attendant  upon  an 
<imission  to  do  this,  that,  if  any  accident  happens  to  the 
agreement  before  the  stamp  is  affixed,  there  is  no  re- 
medy  upon  it  whatsoever."  So,  here,  the  plaintiff  should, 
at  all  events,  have  ascertained  that  the  counterpart  in  the 
possession  of  the  defendants  had  been  duly  stamped,  be- 
fore he  gave  them  notice  to  produce  it  at  the  trial. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  plaintiff 

{a)  4  Burr.  2489.  Moore,  71 . 

(b)  Sec  Gigner  t.  Boyfy,  6  B.  (c)  2  Barn.  &  Aid.  479. 
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1825.         having  alleged  in  his  declaration,  that  he  could  not  pro- 

^^jfjf         duce  the  deed,  as  it  had  been  lost  by  accident,  and  the 

_    ^'  defendants  not  havinsc  counterpleaded  or  denied  that  al- 

GODBOLD.  ^  ^  or 

legation,  it  must  be  assumed  to  be  true;  and,  as  the 
plaintiff  proved,  that,  after  the  execution  by  the  defen- 
dants of  that  part  of  the  deed  which  had  been  deliver- 
ed to  him,  it  had  been  duly  stamped,  the  next  best  evi- 
dence was  the  draft  from  which  it  was  copied,  which 
the  plaintiff  not  only  produced,  but  was  ready  to  prove 
to  be  a  true  copy  of  the  lost  instrument.  As  the  coun- 
terpart produced  by  the  defendants  was  not  execut- 
ed by  them,  but  only  by  the  plaintiff,  he  could  not  use 
it  as  a  deed  to  charge  them;  and,  consequently,  it  could 
only  be  read  as  a  copy,  and  was,  therefore  admissible  with- 
out a  stamp,  it  being  merely  secondary  evidence  of  the 
contents  of  the  part  which  was  lost.  In  Hawley  v.  Pea- 
cock (a),  it  was  held,  that,  if  a  deed  pleaded  as  lost  by 
time  and  accident,  be  afterwards  found,  it  may  be  given  in 
evidence  at  the  trial ;  and  Lord  Ellenborough  there  said : 
'^  The  averment  of  the  loss  of  the  deed  relates  to  the  time  of 
plea  pleaded  ;**  and  here,  the  defendants  have  not  denied 
the  allegation  of  the  loss.  The  plaintiff  sought  to  charge 
the  defendants  on  the  deed  executed  by  them,  and,  having 
averred  that  it  was  lost,  he  was  entitled  to  produce  the 
draft,  and  prove  that  it  was  a  true  copy.  It  does  not  fol- 
low that  the  counterpart  executed  by  the  plaintiff  con- 
tained the  same  stipulations  as  that  part  of  the  deed  which 
was  executed  by  the  defendants  and  delivered  to  him ;  and, 
if  both  the  draft  and  counterpart  were  inadmissible,  the  de- 
fendants would  obtain  an  advantage  by  their  own  wrong  in 
omitting  to  have  the  latter  stamped.  But,  if  the  counter- 
part be  considered  as  a  mere  copy,  it  was  admissible  in 
evidence,  without  a  stamp,  for  the  purpose  of  proving  the 
contents  of  the  deed  declared  on. 

(a)  2  Camp.  557. 


GODBOLD. 
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Mr.  Serjeant  Bosangiiet,  in  support  of  his  rule. — The  1826. 
plaintiff  haring  lost  the  part  of  the  deed  executed  by  ^ 
the  defendants  and  deUvered  to  him,  on  which  alone  he  _  «• 
eould  declare  against  the  defendants,  the  best  evidence 
to  prove  the  contents  of  that  deed  was  the  counterpart, 
which  was  inadmissible  for  want  of  a  stamp.  In  the  case 
of  The  King  v.  Casileton  (a),  it  was  proved  that  two  parts 
of  an  indenture  of  apprenticeship  had  been  executed,  that 
one  had  been  destroyed,  and  that  the  other  had  come  to 
the  hands  of  a  third  person,  who,  when  asked  for  it,  said 
he  could  not  find  it;  but,  as  he  was  not  subpoenaed  to  give 
evidence  or  called  on  to  produce  it,  it  was  held,  that  the 
evidence  offered  was  insufficient,  as  it  should  either  have 
been  shewn  that  both  parts  had  been  lost  or  their  non- 
production  should  have  been  accounted  for.  In  Villiers  v. 
Fittiers,  luordHardwicke  said  (6):  "The  rule  of  evidence 
18,  that  the  best  evidence  the  circumstances  of  the  case  will 
allow  must  be  given.  If  an  original  deed  is  lost,  the  counter- 
part may  be  read ;  and,  if  there  is  no  counterpart  forthcom- 
ing, then  a  copy  may  be  admitted."  In  Butter's  Ni.  Pri.  (c), 
it  is  said,  that,  where  it  is  proved  that  the  deed  itself  is  de- 
stroyed by  fire,  a  copy  of  it  may  be  given  in  evidence ;  but, 
perhaps,  in  such  case,  if  it  came  out  in  evidence  that  there 
are  two  parts  executed,  and  the  loss  of  one  only  was  proved, 
a  copy  would  not  be  admitted.  It  is,  therefore,  quite  clear 
that  the  counterpart,  or  the  part  of  the  deed  in  the  hands 
of  the  defendants,  was  the  best  evidence  of  the  contents  of 
the  part  which  was  lost;  and  the  plaintiff  so  considered 
it,  as  he  gave  the  defendants  notice  to  produce  it;  and, 
when  produced,  it  could  not  be  treated  as  a  copy,  but  as  an 
original  deed ;  and,  as  it  was  under  seal,  it  was  inadmis- 
sible in  evidence  without  a  stamp,  which  should  have  been 
affixed  at  the  time  of  the  date  or  execution  of  the  instru- 


(fl)  6  Term  Rep.  236.  (6)  2  Atk.  7 1  • 

(r)  7th  Edit,  by  Bridgman,  254. 


54 


CASES  IN  MICHAELMAS  TERM, 


1825. 


MUNN 
V. 
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ment.  The  55th  Geo.  3,  c.  184,  imposes  an  ad  valorem 
duty  on  instruments  of  this  description;  and  the  counter- 
part should  have  had  a  separate  stamp,  as  each  part  contain- 
ed more  than  the  limited  number  of  words  (a);  and  although 
it  may  be  said,  that  both  instruments  refer  to  the  same 
subject-matter,  yet,  as  they  were  executed  by  each  party 
separately,  each  should  have  been  stamped;  and,  as  the 
counterpart  was  the  best,  if  not  the  only,  evidence  to  prove 
the  contents  of  the  lost  deed,  it  ought  not  to  have  been  re- 
ceived, as  it  was  not  stamped;  nor  could  the  plaintiff* avail 
himself  of  his  draft  or  copy,  he  having  given  the  defend- 
ants notice  to  produce  their  part  of  the  agreement,  with 
which  they  duly  complied. 


Lord  Chief  Justice  Best. — This  was  an  action  of  co- 
venant on  articles  of  agreement  under  seal  entered  into 
between  the  plaintiff*  and  the  defendants.  It  was  proved 
at  the  trial,  that  two  parts  of  the  deed  or  instrument  con- 
taining the  terms  of  the  agreement  were  executed,  viz. 
one  part  by  the  plaintiff*,  which  was  delivered  to  the  de- 
fendants, and  the  other  by  the  defendants,  which  was  de- 
livered to  the  plaintiff.  The  plaintiff*  then  proved  that 
he  had  lost  the  part  delivered  to  him,  having  previously 
procured  it  to  be  stamped.  He  had  no  reason  to  sup- 
pose that  the  defendants  would  not  get  their  part  stamped 
also ;  and,  as  he  excused  himself  from  producing  his  part, 
by  alleging  that  it  was  lost,  he  had  a  right  to  give  his  draft 


(a)  By  the  statute  55  Geo,  S,  c. 
184,  Sched.  part  1,  tit.  "Deed," 
oil  instruments  of  any  kind  what- 
ever, not  otherwise  charged  in  the 
schedule,  nor  expressly  exempted 
from  all  stamp-duty,  a  duty  of 
1/.  15s.  is  imposed;— and,  where 
the  same,  together  with  any  sche- 
dule, receipt,  or  other  matter,  put 


or  indorsed  thereon,  or  annexed 
thereto,  shall  contain  2,160  words 
or  upwards,  then,  for  every  en- 
tire quantity  of  1,080  words  con- 
tained therein,  over  and  above 
the  first  1,080  words,  a  further 
progressive  duty  is  imposed,  of 
1/.  55. 
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or  copy  in  evidence,  which  was  done ;  but,  he  having  given 
the  defendants  notice  to  produce  their  part,  they  did  so, 
and,  as  it  was  not  stamped,  it  was  insisted  on  their  behalf 
that  it  could  not  be  read,  and  that,  as  the  counterpart  was 
the  best  evidence  of  the  contents  of  the  lost  deed,  the  draft 
or  copy  offered  by  the  plaintiff  could  not  be  received,     I 
thought  that  the  counterpart  was  not  to  be  considered  as 
being  produced  as  a  deed,  but  merely  as  secondary  evidence 
of  the  contents  of  that  lost,  and  consequently,  that  it  re- 
quired no  stamp.     At  all  events,  as  the  plaintiff  proved  that 
his  part  of  the  deed  had  been  properly  stamped  previous- 
ly to  the  loss;  and,  as  the  defendants  had  not  done  their 
duty  in  procuring  their  part  to  be  stamped  also,  I  think 
it  was  admissible,  it  being  only  used  as  an  authenticated 
copy  of  the  deed  executed  by  the  defendants,  which  the 
plaintiff  could  not   produce,  it  having,  as  he  alleged, 
been  lost. 


55 


1825. 

MUNN 

V. 

GODBOLD. 


The  rest  of  the  Court  concurring — 

Rule  discharged  {a). 

(«)  See   Waller  v.  HonfaUy  1  Camp.  501 ;  Garnont  ▼.  Swift, 

1  Taunt.  507. 


an 


Thorpe  r.  Gisbouene.  ^/j. 

^T  the  trial  of  this  cause,  before  Lord  Chief  Justice  Best^  A  motion  for 
at  Westminster,  at  the  Sittings  after  the  last  Easter  Term,  J^nsH^^n 
a  witness  of  the  name  of  Hunter  not  having  obeyed  a  »ubp«naed  as « 

^  "  witnett,  for  not 

subpiena,    nor  been  in  attendance  when  the  cause  was  attending  at  a 

,.     .  trial,  must  be 

called  on —  made  within 

the  Term  suc- 
ceeding the  tri- 
al, and  a  copy  of  such  subpcena  must  be  delivered  personally  at  the  time  of  service. 


Thorpe 
gurourne. 
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Mr.  Serjeant  fVikle,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  for  an  attachment  against  him. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  sub- 
mitted, that  the  application  for  the  attachment  was  too 
late,  as  Trinity  Term  had  intervened  since  the  service  of 
the  subpoena,  and  no  steps  had  been  taken  in  the  course 
of  that  Term.  The  learned  Serjeant  also  produced  seve- 
ral affidavits,  which  shewed  that  Hunter  was  subpoenaed 
on  the  race-course  at  Epsom,  during  his  attendance  at  the 
races  there ;  but  it  did  not  appear  that  a  copy  of  the  sub- 
poena had  been  personally  delivered  to  him,  or  that  it  had 
issued  out  of  this  Court  (a). 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  was  stopped 
by  the  Court. 

Per  Curiam. — As  the  party  applying  for  the  attachment 
against  Hunter  for  not  obeying  the  subpoena,  has  not  shewn 
us  that  a  copy  was  deUvered  to  him  personally,  there  is  no 
sufficient  proof  of  service  on  him,  without  which  he  cannot 
be  brought  into  contempt.  But,  independently  of  this,  a 
motion  for  an  attachment  against  a  person  subpoenaed  as 
a  witness,  for  not  attending,  should,  as  in  other  cases  of 
contempt,  be  brought  forward  as  soon  as  possible ;  and 

therefore,  in  the   case  of v.  St.  Leger  (6),  the 

Court  of  King's  Bench  refused  an  attachment  in  Hilary 
Term,  for  the  non-attendance  of  a  witness  at  the  preced- 
ing Summer  Assizes,  and  left  the  party  complaining  to  his 
civil  remedy.  We  intend  to  adopt  this  rule  in  future; 
and,  unless  an  application  for  an  attachment  be  made  in 
the  Term  succeeding  the  service  of  the  subpoena  and 


(a)  See  Smalt  v.  Whitmill,  2  Str.  1054.         (h)  2 Tidd,  9th  Edit.  808. 
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trial,  it  cannot  be  entertained.     This  rule,  however,  must         1825. 

TilORPR 

Discharged  without  costs.  v. 

GUtBOURME. 


Lake  v.  Stephen  Thomas  Silk,  sued  by  the  name  of         Tueula^, 

Stephen  T.  Silk.  -^^'  ^^' 

A  RULE  nUi  was  obtained  by  Mr.  Serjeant  Bosanquet^  The  defeDdAnt 

on  a  former  day  in  this  Term,  that  the  bail-bond,  which  n^hy^e^ 

had  been  given  by  the  defendant  in  this  cause,  might  be  ^"^^^  t\^^ 

delivered  up  to  be  cancelled,  and  all  further  proceedings  a  bdi-bond 

stayed,  on  his  entering  a  common  appearance,  on  an  afB-  name,  Stephen 

davit  which  stated  that  he  was  arrested,  under  a  writ  of  xheCourt ot-"~ 

capias  ad  respondendum^  by  the  name  of  Stephen  T,  Sili^  ^^'^  ^X^' 

and  that  he  afterwards  executed  a  bail-bond  to  the  She-  ceUed,  on  the 

riff  of  Surrey  f  in  the  name  of  Stephen  Thomas  Sili,  which  dertAking  to 

was  his  true  name,  and  by  which  alone  he  had  been  always  ^""Jb'J^r^^^" ' 

called  and  known.     The  learned  Serjeant  relied  on  the  that,  in  future, 

they  would, 

case  of  Taylor  v.  Rutherman  (a),  where  the  Court  dis-  in  such  cims, 
charged  a  defendant  on  entering  a  common  appearance,  i^ll'^pur^^ 
on  his  undertaking  to  bring  no  action,  he  having  been  ar-  ahatemem. 
rested  by  the  initials  of  his  christian  name  only,  and  sign- 
ed the  bail-bond  in  like  manner. 

Mr.  Serjeant  Vaughan  afterwards  shewed  cause,  and 
submitted,  that,  as  the  defendant  had  signed  the  bail- 
bond  by  his  right  name,  he  had  waived  the  irregularity 
(if  any)  in  the  writ ;  that  the  cards  of  the  defendant's  ad- 
dress, and  the  names  on  the  door  of  his  house,  were 
Stephen  T.  Silk;  and  that  he  had  in  the  same  way  sign- 
ed a  letter  addressed  to  the  plaintiff,  in  which  he  pro- 

(a)  6  B.Moore,  264. 
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1825.        mised  to  pay  him  the  amount  of  the  debt  for  which  he  was 
arrested. 


Mr.  Serjeant  Bosanquet,  in  support  of  his  rule. — Al- 
though in  Howell  v.  Coleman  {a),  the  Court  refused  to  or- 
der a  bail-bond  to  be  delivered  up,  because  the  defendant 
had  been  arrested  on  a  writ  in  which  the  initials  of  hb 
christian  name  only  were  inserted ;  yet,  in  Reynolds  v. 
Hankin  (6)9  where  a  defendant  was  arrested  under  similar 
circumstances,  the  Court  of  Kings  Bench  held  it  to  be  ir- 
regular, and  said  that  it  was  not  sufficient  to  describe  a 
person  by  the  initials  of  his  christian  name  only.  This 
Court  acted  on  the  authority  of  that  case,  in  Taylor  v. 
Rutherman:  and  notwithstanding  that  it  was  there  sug- 
gested that  the  defendant,  having  signed  the  bail-bond  in 
the  same  manner  as  he  was  described  in  the  writ,  might  be 

>  _ 

said  to  have  waived  the  irregularity,  the  Court  thought, 
that,  as  the  bail-bond  was  given  under  duress,  it  did  not 
cure  the  defect  in  the  writ. 

[Mr.  Justice  Gaselee  observed,  that,  if  the  bail-bond  were 
cancelled,  the  plaintiff  would  be  placed  in  a  far  worse 
situation  than  he  would  be  in  if  the  defendant  were  put  to 
his  plea  in  abatement;  as,  in  the  one  case,  the  defendant 
might  be  arrested  on  another  writ,  whilst,  in  the  other, 
the  plaintiff  would  be  altogether  deprived  of  the  benefit 
of  bail.] 

Cur,  adv.  vult. 

Lord  Chief  Justice  Best  now  said — We  find  ourselves 
fettered  by  the  late  decisions  in  this  Court  and  the  Court  of 
King*s  Bench,  in  the  cases  referred  to  by  my  brother  Bo- 
sanquet; and,  as  the  party  in  this  case  may  have  acted  on 

(a)  2  B08.  &  Pul.  466.  {b)  4  Barn.  &  Aid.  536. 
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these  decisions,  we  are  of  opinion  that  the  bail-bond  must  1825. 
be  delivered  up  to  be  cancelled,  on  the  defendant's  enter- 
ing a  common  appearance  and  undertaking  to  bring  no 
action,  as  was  done  in  Taylor  v.  Rutherman.  But  we 
beg  it  to  be  understood,  that,  in  future,  where  a  party 
signs  a  bill  of  exchange,  or  otherwise  describes  himselfj 
by  his  initials  only,  if  he  refuse  to  give  his  full  christian 
name,  we  will  not  relieve  him  on  motion,  but  will  leave  him 
to  his  plea  in  abatement. 

Rule  absolute,  without  costs  (a). 

(«)  See  Fttkrbrodh  v.SoUiers,  10  B.  Moore,  322;  Sumner  v.Batson, 

ante,  p.  39. 


Brooke  v.  Carpenter.  E"'m^' 

X  HIS   was  an  action  on  the  case  against  the  defend-  In  an  action  on 
ant  for  maliciously  lodging  a  detainer  against  the  plain-  |^^  deiLiSin^'' 
tiff  whilst  she  was  in  the  custody  of  the  warden  of  the  *>'  maiiciouaiy 

lodging  a  dt» 

Fleet,  and  causing  her  to  be  detained  in  such  custody  uiner  against 
at  the  plaintiff's  suit  in  an  action  on  a  bill  of  exchange  deciLaUon'^  ^ 
for  10/.,  the  plaintiff  having  no  reasonable  or  probable  "^"1^^'*^  ?* 
cause  for  such  detainer.  The  declaration  stated,  that  the  the  detainer  was 
defendant,  without  any  reasonable  or  probable  cause  of  ac-  tennined  by  a 
tion  against  the  plaintiff,  had  falsely  and  maliciously  cans-  by  wWch^St^aa 
ed  and  procured  a  detainer  to  be  lodf^ed  against  her  at  the  ordered  that  Uie 

•^  o  o  plaintiff  should 

office  of  the  warden  of  the  Fleet,  and  had  caused  her  to  be  be  discharged 
thereupon  kept  and  detained  in  prison  for  a  long  time,  ^dtheproci^- 
to  wit,  &c.; — it  was  then   averred,   that  such  proceed-  *"*!  •*fy**\:"" 

'  '  ^  ^  ^      ^  Held,  thtA  the 

ings  were  thereupon  had  in  the  suit  on  which  she  was  rule  was  suffi- 
cient eridence 
to  support  the 

allegation;  although  it  was  objected,  that  it  was  obtained  merely  on  the  oath  of  the  plaintiff,  who 

would,  by  its  admission,  be,  in  effect,  giving  evidence  in  her  own  cause. 
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^  80  detained,  that,  in  Easter  Term,  1825,  by  a  certain 

Brooke  rule  or  order  made  in  the  said  suit  by  the  Court  of  Ctww- 
Carpsmteiu  ^'^^  Pleas,  it  was  ordered  that  the  defendant  in  that  suit 
(the  present  plaintiff)  should  be  discharged  out  of  the  cus- 
tody of  the  warden  of  the  Fleet  as  to  the  plaintiff*s  (now 
defendant's)  suit  in  that  action,  and  that  all  further  pro- 
ceedings in  the  cause  should  be  stayed,  and  the  bill  of  ex- 
change on  which  the  action  was  brought  be  delivered  up 
to  the  defendant;  and  that  the  said  action  was,  and  is,  by 
means  of  the  premises,  and  according  to  the  course  and  prac- 
tice of  the  said  Court,  wholly  ended  and  determined. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  West- 
minster,  at  the  Sittings  aflter  the  last  Term,  the  warden  of  the 
Fleet  stated,  that  a  detainer  had  been  lodged  against  the 
plaintiff  by  the  defendant,  on  the  21st  November,  1824, 
for  the  sum  of  10/.,  which  he  alleged  to  be  due  to  him  as 
the  balance  of  a  bill  of  exchange ;  and  that  the  defendant 
was  the  only  detaining  creditor.  It  also  appeared  that  the 
plaintiff  had  applied  to  the  Court  to  discharge  him  out  of 
custody,  when,  on  cause  being  about  to  be  shewn,  it  was 
ordered  that  all  the  matters  should  have  been  referred  to  the 
Prothonotary.  A  clerk  from  the  Prothonotaries'  office  pro- 
duced a  rule  in  the  terms  stated  in  the  declaration,  and 
said  that  the  rule  was  obtained  on  the  affidavit  of  the 
plaintiff;  when  it  was  objected  for  the  defendant,  that  the 
rule  was  not  receivable  in  evidence,  as  it  did  not  shew  that 
the  original  suit  had  determined,  the  Court  having  merely 
ordered  all  further  proceedings  in  the  cause  to  be  stayed ; 
or  that,  at  all  events,  it  could  not  be  admitted  as  evidence 
of  a  malicious  detainer,  as  it  was  obtained  on  the  oath  of 
the  plaintiff,  the  then  defendant,  and  she  could  not,  ei- 
ther directly  or  indirectly,  give  evidence  in  her  own  cause. 
His  Lordship,  however,  was  of  opinion  that  the  rule  was 
admissible  for  the  purpose  of  shewing  that  the  former  suit 
was  at  an  end;  and  the  Jury  found  a  verdict  for  the 
plaintiff — damages  300/.,  leave  being  expressly  reserved 
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to  the  defendant  to  move  to  set  it  aside,  and  enter  a  non-         1825. 
suit,  in  case  the  Court  should  be  of  opinion  that  the  Irule      'T^"*     ' 

^  ^  BmooKB 

ought  not  to  hare  been  received  in  evidence.  v. 

Carpentbr. 

Mr.  Serjeant  Wilde,  on  a  former  day,  accordingly  ob- 
tained a  rule  nisi,  and  relied  on  the  case  of  Habershon  v. 
Troby{a),  where,  in  a  suit  for  maliciously  holding  the  plain- 
tiff to  bail,  the  cause  was  referred,  and  the  arbitrator  found 
that  the  plaintiff  had  no  cause  of  action — Lord  Kenyan 
held,  that  the  evidence  of  the  arbitrator  was  inadmissible 
to  shew  what  transpired  before  him,  on  the  principle,  that 
the  parties  themselves  could  not  have  been  examined  in 
the  former  cause.  So,  here,  as  the  rule  was  obtained  on 
the  aflSdavit  of  the  plaintiff,  she  could  not  avail  herself  of 
it  in  this  suit. 

Mr.  Serjeant  Vavghan  and  Mr.  Serjeant  Lawes  now 
shewed  cause. — The  only  question  is,  whether  the  origi- 
nal suit  on  the  bill  of  exchange  was  determined  according 
to  law.  There  can  be  no  doubt  that  it  was;  and  the 
rule  of  Court  was  properly  received,  and  is  conclusive  evi- 
dence of  the  fact.  In  Bristow  v.  Haywood  {b).  Lord  El- 
lenborough  held,  that,  in  an  action  for  a  malicious  arrest, 
an  averment  that  the  suit  was  wholly  ended  and  deter- 
mined, was  proved  by  the  production  of  a  rule  to  discon- 
tinue upon  payment  of  costs,  and  shewing  that  the  costs 
had  been  taxed  and  paid;  and,  although  the  case  of  Kirk 
T.  French  (c)  was  there  relied  on,  in  which  it  was  held, 
that,  in  an  action  of  this  nature,  in  order  to  shew  that  the 
former  suit  was  determined,  it  was  not  enough  to  put  in  a 
judge's  order  to  stay  proceedings  on  payment  of  costs,  and 
to  prove  that  the  costs  were  paid  accordingly;  yet  Lord 
EUenborough  drew  this  distinction,  and  said:  **  A  judge's 
order  to  stay  the  proceedings  may  not  be  enough  to  shew 

(«)  3  E«p.  N.  P.  C.  38.     (6)  4  Cwnp.  214 ;  S  C.\  Stark.  N.  P.  C.  48. 

(c)  1  Esp.  N.  P.  C.  80. 


62 


Carpenter. 
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1825.         the  cause  determined ;  but,  where  there  is  a  rule  of  Court 
""     "     '       to  discontinue,  on  which  the  party  obtaining  it  has  acted 
V.  by  paying  the  costs,  I  think   this  is  at  least  primd  facie 

sufficient.*'  Although  the  nde  was  obtained  on  the  affi- 
davit of  the  plaintiff,  it  was  admissible  for  the  purpose  of 
shewing  that  the  former  suit  had  been  determined:  in  fact, 
it  was  the  only  evidence  of  its  determination.  Besides,  the 
rule  was  not  obtained  on  the  oath  of  the  plaintiff  alone; 
nor  was  it  drawn  up  on  an  ex  parte  statement.  Both  par- 
ties were  before  the  Prothonotary;  and  there  can  be  no 
doubt  but  that  he  decided  according  to  the  merits.  A 
decree  in  Equity  is  founded  on  the  oath  of  the  party.  So,  a 
party  robbed  may  give  evidence  in  an  action  against  the 
hundred  for  the  robbery.  Convictions  by  magistrates, 
when  produced  in  evidence,  are  conclusive  as  to  the  facts 
stated  therein ;  and  they  are  obtained  on  the  oath  of  the 
parties.  If  a  rule  nisi  be  granted  on  the  affidavit  of  the 
party,  and,  no  cause  being  shewn,  it  is  made  absolute,  there 
can  be  no  doubt  but  that  such  rule  is  admissible  in  evi- 
dence, as  it  is  an  act  of  the  Court.  A  fortiori  the  rule  is 
receivable,  where  both  parties  have  appeared  and  been 
heard  by  the  Court;  and  here,  the  Prothonotary  was  ap- 
pointed by  the  Court  to  determine  the  question  between 
the  litigant  parties.  He  had  a  peculiar  jurisdiction,  and 
was  placed  in  the  situation  of  an  arbitrator.  In  Wame 
V.  Bryant  (a),  where  a  cause  was  referred  to  an  arbitrator, 
with  liberty  to  him,  if  he  should  think  fit,  to  examine  the 
parties,  it  was  held  that  he  might  examine  a  party  to 
the  suit  in  support  of  his  own  case — the  Court  saying: 
**  the  arbitrator  is  to  exercise  his  discretion  in  all  cases, 
whether  he  will  allow  a  party  to  be  examined  at  all.  In 
practice,  many  causes  are  referred,  for  the  express  purpose 
of  having  the  parties  to  the  suit  examined,  which  cannot 
be  done  in  a  Court  of  law.*'  In  Cameron  v.  Reynolds  {b)^ 
a  rule  of  Court,  ordering  all  further  proceedings  in  an  ac- 

ia)  3  Barn.  &  Cre«s.  590.  {b)  Cowp.  406. 


IN  THE  SIXTH  YEAR  OF  GEO.  IV. 


63 


tion  to  be  stayed,  was  admitted  in  evidence  in  an  action         1825. 
against  an  under-sheriff  for  breach  of  duty.  Bioom 


Mr.  Serjeant  Taddy^  Mr.  Serjeant  Peake^  and  Mr. 
Serjeant  WiUe,  in  support  of  the  rule. — It  was  incumbent 
on  the  plaintiff,  in  order  to  sustain  this  action,  to  shew  the 
determination  of  the  suit  in  which  the  writ  was  issued  and 
the  detainer  lodged  against  her.  The  rule  merely  directed 
that  all  further  proceedings  in  the  action  on  the  bill  should 
be  stayed ;  but  it  was  given  in  evidence  for  the  purpose 
of  shewing  that  the  suit  was  altogether  ended  and  deter- 
mined. The  principal  ground  of  objection  is,  that  the 
rule  was  obtained  on  the  affidavit  of  the  plaintiff  herself.  She 
could  not  have  been  called  to  prove  that  the  defendant  had 
no  cause  of  action  against  her  on  the  bill  of  exchange ;  and 
in  HabersJion  v.  Troby^  Lord  Kenyan  thought  that  an  ar- 
bitrator ought  not  to  be  permitted  to  disclose  what  trans- 
pired before  him,  in  order  to  shew  that  the  plaintiff  was 
maliciously  held  to  bail  in  an  action  brought  against  him 
by  the  defendant,  upon  the  principle  that  the  parties  them- 
selves could  not  have  been  examined  in  the  former  cause. 
So,  here,  as  the  rule  was  obtained  on  the  affidavit  of  the 
plaintiff,  it  would,  if  received,  have  the  effect  of  enabling 
her  to  give  evidence  in  her  own  cause ;  and  it  is  a  well 
known  principle,  that  that  cannot  be  done  through  indi- 
rect, which  may  not  be  accomplished  by  direct  means. 
In  Gilbert  on  Evidence  {a),  it  is  said,  that  ''in  an  ac- 
tion of  trespass,  the  indictment  for  the  same  trespass,  and 
verdict  for  the  same  trespass,  shall  not  be  given  in  evi- 
dence, if  the  indictment  be  only  found  on  the  party's  own 
oath ;  for,  if  the  party's  oath  be  no  evidence  in  his  own 
cause,  then  cannot  the  verdict  be  any  evidence,  that  is 
founded  only  on  the  party's  own  oath;  for,  what  cannot 
be  made  evidence  directly,  cannot  be  made  evidence  by 

(a)  Page  30. 
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1826.         any  such  circuity."     In  Hathaway  v.  Barrow  (a),  which 

Brookb       ^^^  ^"  action  on  the  case  for  a  conspiracy,  it  appeared 

V-  that  the  defendants  had  been  convicted  of  the  same  con- 

Carpenter.  .  .  A  t  •  1  1 

spiracy,  upon  an  indictment  preferred  against  them  by 
the  plaintiff;  and  Sit  James  Mansfield  refused  to  admit 
the  record  of  their  conviction  as  evidence  in  support 
of  the  action,  as  it  proceeded  partly  on  the  testimony 
of  the  plaintiff,  who,  if  it  were  admitted,  would  in  effect 
be  swearing  in  his  own  cause.  The  same  principle  is  ap- 
plicable to  this  case.  Although,  in  the  case  of  The  KingY, 
Boston  (6),  A.  having  brought  an  action  against  jB.,  the  lat- 
ter filed  a  bill  in  Equity  for  an  injunction,  and,  after  answer 
put  in  by  A.,  denying  the  allegations  in  the  bill,  the  in- 
junction was  dissolved,  and  A.  was  afterwards  indicted 
for  perjury  alleged  to  have  been  committed  in  his  answer, 
and  the  indictment  came  on  to  be  tried  immediately  before 
the  action — it  was  held  that  B.  was  a  competent  witness 
in  the  prosecution,  and  had  properly  been  admitted  to 
give  evidence;  yet  that  was  on  the  ground  that  he 
could  not  avail  himself  of  the  conviction  of  A,  in  any 
civil  proceedings  between  them,  either  in  law  or  equity. 
In  Burdon  v.  Brownings  Sir  James  Mansfield  sa.id  (c) :  "  In 
all  my  memory  an  idea  never  was  entertained,  that  a  con- 
viction proceeding  on  the  testimony  of  a  witness  who  was 
party  to  a  civil  suit,  ever  could  be  made  use  of  by  that  party 
in  the  suit  in  which  the  perjury  was  committed.  It  would 
quite  militate  with  the  first  principles  of  the  law  of  evi- 
dence." It,  therefore,  follows,  that,  although  the  record  of 
a  conviction  may  be  given  in  evidence  on  the  same  mat- 
ter, in  a  civil  action,  yet  it  must  at  least  be  understood 
with  this  limitation,  that  the  party  who  offers  such  evi- 
dence was  not  a  witness  on  the  prosecution.  Although,  on 
an  indictment  for  robbery,  the  evidence  of  the  person  rob- 

(a)  I  Camp.  151.  {b)  4  East,  672. 

(c)  1  Taunt.  622. 
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bed  may  be  admitted,  yet  the  necessity  of  the  case  abso-  s2!^ 
lutely  requires  it ;  for,  in  many  instances,  no  other  evidence  brooke 
can  be  adduced  than  the  testimony  of  the  party.  But 
here,  the  rule  of  Court  might  have  been  procured  on  other 
evidence,  and  without  the  affidavit  of  the  plaintiff;  and, 
as  the  present  action  could  only  be  supported  by  the  proof 
and  production  of  that  rule,  it  ought  not  to  have  been 
admitted.  At  all  events,  the  proof  of  the  several  pro- 
ceedings ought,  in  an  action  of  this  description,  to  corres- 
poudlmth  all  the  averments  in  the  pleadings;  and  here,  the 
plaintiff  has  alleged  in  his  declaration  that  the  former  suit 
was  ended  and  determined,  whilst  the  rule  on  which  that 
allegation  is  founded  merely  states,  that  all  further  pro- 
ceedings in  that  cause  were  to  be  stayed. 

Lord  Chief  Justice  Best* — I  am  of  opinion  that  there  is  no 
ground  for  this  application.  I  was  extremely  desirous  that 
it  should  be  made  to  the  Court,  as  I  had  no  note  of  my  sum- 
ming up  to  the  Jury,  and  I  feared  that  I  might  have  pressed 
the  admissibility  of  the  rule  of  Court  further  than  I  ought, 
and  applied  it  to  the  merits,  or  to  the  question  of  malice  or 
want  of  probable  cause,  so  as  to  influence  the  minds  of  the 
Jury.  But  it  has  now  been  admitted  that  the  rule  was 
only  used  for  the  purpose  of  shewing  that  the  original 
suit  was  at  an  end,  a  fact  which  it  was  incumbent  on  the 
plaintiff  to  prove,  in  order  to  sustain  the  allegation  in  her 
declaration ;  and  I  am  clearly  of  opinion  that  it  was  ad- 
missible for  that  purpose,  as  it  was  the  only  evidence  by 
which  that  fact  could  be  proved.  If  the  rule  were  not  re- 
ceivable, it  would  be  impossible  to  prove  the  fact  that  the 
original  suit  was  terminated:  and,  if  so,  an  action  for  a  ma- 
licious arrest  could  in  few  cases  be  sustained.  If  the  argu- 
ment for  the  defendant  were  allowed  to  prevail  to  its  full  ex- 
tent, it  would  have  this  tendency,  viz.,  that,  although  a 
suit  has  been  terminated  by  a  rule  of  Court,  however 
oppressive  and  unjust  the  proceedings   may  have  been, 
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1825.        still  that  the  injured  party  could  have  no   redress  for 

B»ooKE       *^  wrong  he  had  sustained  thereby.     That  appears*  to 

V*  be  a  most  dansrerous  and  mischievous   doctrine.      Al- 

Carpenter* 

though  in  Haberskon  v.  Troby,  where  the  original  cause 
was  referred  to  arbitration,  and  the  arbitrator  made  his 
award  after  examination  of  the  parties,  and  an  inspection 
of  the  plaintiff's  books,  Liord  Kenyan  refused  to  admit 
the  arbitrator  as  a  witness  in  an  action  for  a  malicious  ar- 
rest ;  yet  there  it  was  proposed  that  he  should  be  examined 
as  to  the  facts  which  appeared  before  him;  and,  having 
found  that  the  plaintiff  had  no  cause  of  action,  he  certain- 
ly ought  not  to  have  been  permitted  to  depose  as  to  what 
transpired  before  him,  his  opinion  being  founded  on  the 
examination  of  the  parties,  which  could  not  have  been  re- 
ceived in  the  original  suit;  and  also  on  an  inspection  of  the 
jdaintiff^s  books,  which  the  plaintiff  could  not  have  been 
compelled  to  produce  at  the  trial ;  besides,  it  was  not  in- 
tended to  call  him,  to  shew  that  the  original  suit  had  termi- 
nated. But,  if  evidence  could  have  been  procured  dehors  the 
award,  to  shew  that  the  suit  had  been  legally  put  an  end 
to,  I  am  of  opinion  that  it  would  have  been  sufficient  to 
support  the  action  for  a  malicious  arrest:  if  not,  a  party 
might  suffer  the  greatest  injury  and  oppression,  without  be- 
ing  enabled  to  procure  relief.     It  vrould  be  most  unjust  to 
say,  that  a  party  wrongfully  imprisoned  could  obtain  no  re- 
dress, because  he  had  assented  to  a  reference,  by  which  the 
justice  of  the  case  might  be  fully  attained  without  putting 
him  to  the  expense  of  a  trial,  or  protracting  the  term  of  his 
confinement.    Although  it  may  be  said  that  a  suit  is  not  ter- 
minated by  an  award,  yet,  if  it  can  be  proved  by  evidence 
not  before  the  arbitrator,  that  there  was  no  probable  cause 
of  arrest,  and  that  the  conduct  of  the  party  was  malicious, 
the  award  alone  would  not  prevent  the  injured  person  from 
seeking  redress.     What  are  the  facts  in  this  case? — The 
plaintiff  at  first  applied  to  the  Court  to  be  discharged  out 
of  custody^  when  we  recommended  that  all  the  matters  in 
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dispute  should  be  referred  to  the  Prothonotarys  to  which         1^25. 
both  parties  assented ;  and  on  his  award  the  rule  of  Court       qrookp. 
was  founded.   We  must,  therefore,  assume  that  there  was  «• 

no  probable  cause  for  the  plaintiff's  detainer;  and,  if  sO| 
we  ought  not  to  discountenance  an  action  of  this  descrip- 
tion.— With  respect  to  the  objection  that  the  rule  was  not 
admissible^  as  it  was  obtained  on  the  affidavit  of  the  par- 
ty,— it  is  unnecessar}'  to  infringe  or  touch  on  the  general 
prindplci  that  a  judgment  or  verdict  in  a  criminal  case 
cannot  be  used,  in  a  civil  suit,  by  the  party  on  whose  tes- 
timony such  verdict  was  obtained,  as  evidence  for  him  of 
the  &ct  found  by  it;  for,  in  such  case,  a  conviction  is  no 
evidence  in  support  of  civil  rights.  But  there  are  cases 
where  that  principle  does  not  apply.  In  Johnson  v. 
Browning  {a)f  which  was  an  action  for  a  malicious  prose- 
cution of  the  plaintiff's  wife  for  felony,  and  no  one  but 
hersdf  vras  present  at  the  time  the  supposed  felony  was 
committed.  Lord  Chief  Justice  Holi  allowed  her  oath, 
which  she  made  at  the  trial  of  the  indictment,  to  be  given 
in  evidence  to  prove  a  felony  comitiitted;  **  for  otherwise," 
said  his  Lordship,  **  one  that  should  be  robbed  would  be 
under  an  intolerable  mischief;  for,  if  he  prosecuted  for 
such  robbery,  and  the  party  should  at  any  rate  be  acquit- 
ted, the  prosecutor  would  be  liable  to  an  action  for  a  mali- 
cious prosecution,  without  a  possibility  of  making  a  good 
defence,  though  the  cause  of  prosecution  were  ever  so  preg- 
nant." In  Butter's  Nisi  Prius  (b),  it  is  said :  ^*  The  grounds  of 
an  action  for  a  malicious  arrest  are,  on  the  plaintiff's  side, 
innocence^  on  Che  defendant's,  malice.  However,  as  it  may 
come  to  be  left  to  a  Jury,  it  is  advisable  for  the  defendant  to 
give  proof  of  a  probable  cause,  if  he  be  capable  of  doing  it; 
and,  for  this  purpose,  proof  of  the  evidence  given  by  the  de- 
fendasit  on  the  indictment  is  good  (Cobb  v.  Car,  Midd. 
Mick.  1746)."    There  are  also  instances  where  parties  in  a 

(«)  6  Mod.  216.  {b)  7th  Edit.,  by  BMgetoM,  14. 
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1826.        cause  are,  from  the  necessity  of  the  case,  permitted  to  be  ex- 

Brooke       amined ;  as,  in  an  action  against  the  hundred,  on  the  statute 

»•  of   Winton^    the  party  robbed  is   a  competent  witness 

Carpenter  *        •/  * 

to  prove   the   robbery,  on  the  ground,  that,   in   such  a 
case,  no  person  is  near  the  spot  at  the  time  the  robbery  is 
committed,  except  the  thieves  and  the  party  plundered. 
Where,  therefore,  the  necessity  of  the  case  requires  it,  or 
it  is  absolutely  impossible  to  procure  other  testimony,  the 
parties  in  the  suit  may  be  examined ;  and  here,  the  rule  of 
Court  was  receivable,  on  the  principle  of  necessity;   as, 
without  it,  the  plaintiff  could  not  have  maintained  her  ac- 
tion.    But  it  has  been  said  that  the  rule  might  have  been 
obtained  by  other  evidence,  independently  of  the  affida- 
vit of  the  plaintiffs     Although  that  might  be  so,  yet  it 
would  be  too  much  for  us  to  say  that  a  rule  of  Court 
could  not  be  received  in  evidence,  because  it  was  obtained 
in  part  on  the  affidavit  of  the  applicant.      It  would  be 
most  unjust  and  oppressive.      A  party,  as  in  this  case, 
might  be  immured  in  prison,  when  none  but  himself  could 
fully  disclose  the  circumstances  which  led  to  his  confine- 
ment; and,  in  case  of  illness,  he  might  be  allowed  to  remain 
and  die  there,  unless  he  were  permitted  to  obtain  relief 
by  a  proper  application  to  the  Court.      On  a  full  and 
explicit  statement  of  all  the  facts,  in  an  affidavit  made  by 
the  party,  wc  may  give  redress,  where  it  appears  that  the 
cause  of  imprisonment  or  detention  is  unlawful  or  unjust. 
No  danger  can  arise  in  a  case  of  this  description;  and 
here  it  could  not  be  proved  that  the  original  suit  in  which 
the  plaintiff  was  detained  was  determined,  otherwise  than 
by  the  production  of  the  rule,  from  which   it  appears 
that  the  proceedings  were  ordered  to   be  stayed,  and 
the  bill  of  exchange  on  which   the  action  was  founded 
delivered  up  to  the  plaintiff*.     On  an  application  to  the 
Court  for  reUef,  or  to  set  aside  proceedings  for  irregu- 
larity, I  have  frequently  heard  complaints,  that  the  par- 
ty himself  has  made  no  affidavit,  as  he  alone  could  give  a 
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proper  account  of  the  transaction.     So,  here,  the  plaintiff        1825. 
was  best  able  to  state  all  the  circumstances  attending  the       brooke 
action  brought  against  her.     I  am,  therefore,  of  opinion,  ». 

that,  as  the  Prothonotary  ordered  the  bill  on  which  the 
original  action  was  brought  to  be  delivered  up  to  the  plain- 
tiff, and  all  the  proceedings  in  that  suit  to  be  stayed,  and 
a  rule  of  Court  was  drawn  up  to  that  effect,  that  rule  was 
necessarily  admitted  in  order  to  shew  the  nature  of  the 
proceedings,  and  was  clearly  receivable  for  that  purpose. 
This  rule,  therefore,  must  be  discharged. 

Mr.  Justice  Park  merely  expressed  his  concurrence,  as 
he  had  not  been  in  Court  during  part  of  the  argument. 

Mr.  Justice  Burrouoh. — Although  I  entertain  no  doubt 
whatever  on  this  point,  I  am  extremely  happy  that  it  has 
been  brought  before  the  Court.  The  only  purpose  for 
which  the  rule  was  produced  at  the  trial,  was,  to  shew  that 
the  original  suit  had  been  determined,  not  that  the 
plaintiff  in  that  suit  had  been  actuated  by  malice,  or  had 
detained  the  defendant  in  custody  without  reasonable  or 
probable  cause.  In  the  case  of  The  King  v.  Whiting  (a), 
which  was  an  information  for  a  cheat  in  obtaining  a  per- 
son's signature  to  a  note  of  lOOL,  instead  of  5/.,  Lord 
Holt  rejected  the  testimony  of  the  person  supposed  to  have 
been  cheated,  as  his  Lordship  said,  that  though  the  ver- 
dict .on  the  information  could  not  be  given  in  evidence 
in  aa  action  on  the  note,  yet  the  Court  was  sure  to  hear 
of  it  to  influence  the  Jury ;  but,  in  The  King  v.  Brat/  (6), 
Lord  Hardwicke,  after  reviewing  that  case,  decided,  that 
the  objection  went  rather  to  the  credit  than  to  the  compe- 
tency of  the  witness ;  and,  vrith  respect  to  the  possibility 
that  the  Jury  might  hear  of  the  verdict,  his  Lordship 
said,  that,  sitting  as  a  Judge,  he  could  only  hear  of  it  judi- 

(«)  I  Salk.  283.  (A)  Cas.  temp.  Hardw.  369. 
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1826.         cially.     It,  therefore,  follows  that  a  witness  is  not  incompe- 
Brooke        ^^^  ^"  ^^  ground  that  the  verdict  may  afterwards  come 
«'•  to  the  hearing  of  a  Jury,  in  an  action  brought  by  the  wit- 

ness himself.    Here,  however,  the  rule  was  not  produced 
for  that  purpose,  but  merely  to  shew  that  the  Court  or- 
dered the  proceedings  in  the  former  suit  to  be  stayed ; 
and  the  means  by  which  the  rule  was  obtained  was  quite 
immaterial,  whether  at  the  mere  instance  of  the  appli- 
cant or    otherwise.      She,  in  the  first  instance,  appli- 
ed to  be  discharged  out  of  custody.     The  application 
was   properly   founded  on   her  affidavit;    and   it  would 
be  most  injurious  to  the   liberty  of  the   subject  if  the 
present  objection  could  avail.      The  plaintiff*  was  most 
unjustly  detained  in   prison  at  the  suit  of  the   defend- 
ant; and  the  only  mode  by  which  she  could  be   relieved, 
was,  by  an  application  to  the  Court.     She  surely  could 
not  have  been  prevented  from  making  that  application ; 
and,  in  the  result,  she  obtained  the  remedy  she  sought. 
We  left  it  to  the  Prothonotary  to  enquire  into  the  cir- 
cumstances of  the  case.     A  discretionary  power  was  vest- 
ed in  him,  and  the  ground  and  reasons  of  complaint  must 
necessarily  have  come   before   him   on    the   affidavit  of 
the   party  who  was  confined  in  gaol,   and  the  rule  was 
drawn  up  according  to  his  decision.     In  an  action  against 
the  hundred  for  a  robbery,   the  party  robbed  may  be  a 
witness,  ex  necessitate,  although  he  has  an  interest  in  the 
result.      So,  in  many  cases,  where,  from  their  nature,  it 
is  impossible  to  procure  other  testimony,  the  evidence  of 
the  party  in  the  cause  may  be  received.     Here,  the  rule  of 
Court  was  receivable  from  necessity,  as,  without  it,  this 
action  could  not  have  been  supported;  and  its   having 
been  obtained  on  the  affidavit  of  the  party  appears  to  me 
to  be  immaterial. 

Mr.  Justice  Gaselee. — Although  this  question  has  been 
argued  at  very  considerable  length,  it  appears  tome  to  lie 
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in  a  very  narrow  compass.  In  order  to  sustain  an  action  on  1825. 
the  case  for  a  malicious  arrest  or  detainer  of  a  party  in  cus-  brooke 
tody,  it  is  incumbent  on  the  plaintiff  to  prove  that  the  suit  ^  v. 
in  which  he  was  arrested  or  detainedi  is  determined; 
otherwise,  it  may  happen  that  the  plaintiff  in  that  ac- 
tion may  obtain  a  verdict,  by  which  it  would  be  evident 
that  there  was  no  ground  to  support  the  action  for  a 
malicious  arrest.  But  it  is  also  necessary  for  the  plaintiff, 
in  an  action  of  this  description,  to  allege  in  his  decla- 
ration, not  only  the  determination  of  the  suit  in  which 
the  vrrit  was  sued  out,  but  the  means  by  which  such  suit 
was  ended.  Here,  the  original  suit  was  determined  by 
a  rule  of  Court,  and  that  fact  could  only  be  proved  by 
the  production  of  the  rule  itself.  It  was  not  given  in 
evidence  with  a  view  to  affect  the  merits  of  the  case ; 
but  merely  to  shew  that  the  proceedings  in  the  former 
suit  had  been  put  an  end  to.  It  was,  therefore,  imma- 
terial by  what  particular  mode  the  rule  had  been  obtain- 
ed ;  for  it  was  not  used  for  the  purpose  of  enhancing  or 
adding  to  the  damages,  or  of  influencing  or  prejudicing  the 
minds  of  the  Jury.  The  rule  does  not  state  any  of  the 
drcumstances  of  the  former  suit,  or  that  the  Court  had 
directed  the  cause  to  be  referred  to  the  Prothonotary,  or 
that  he  had  made  his  award.  If  the  award  had  been  set 
out,  it  might  have  raised  a  different  question.  Although 
a  verdict  or  judgment  in  a  criminal  case  cannot  be  used  in 
a  civil  suit  by  the  party  on  whose  testimony  such  verdict 
was  obtained ;  yet  there  are  several  instances  where  such 
evidence  is  admissible,  although  it  may  tend  to  produce  an 
unfavourable  impression ;  for  instance,  the  confession  of 
a  prisoner,  made  voluntarily,  is  not  only  evidence  against 
him  on  his  trial,  but  may  also  implicate  others.  So,  in 
civil  actions,  a  party  may  be  bound  by  his  own  admissions, 
which  are  receivable  in  evidence  against  him.  If  a 
writ  of  ^.yb.,  under  which  the  goods  of  a  party  have 
been  seized  in  execution,  be  set  aside  by  a  rule  or  order  of 
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Hkooke 

r. 

Caupentlr. 


the  Court,  for  irregularity,  there  can  be  no  doubt  that, 
in  an  action  of  trespass  against  the  Sheriff  for  an  illegal 
seizure  under  the  writ,  the  rule  to  set  it  aside  may  be 
produced  in  evidence,  although  it  was  obtained  on  the 
affidavit  of  the  party  against  whom  the  writ  was  sued  out. 
Here,  however,  the  rule  was  merely  produced  to  shew 
that  the  former  suit  was  determined,  which  it  was  in- 
cumbent on  the  plaintiff  to  prove,  in  order  to  sustain  the 
allegation  in  her  declaration. 

Rule  discharged. 


Friday, 


A  policy  of  as- 
surance, under< 
written  by  a 


Strong  r.  Harvey. 

L  HIS  was  an  action  of  assumpsit  on  a  policy  of  assur- 
ance.    The  declaration  stated,  that  the  plaintiff,  before, 

verorfiWp-ow^-  *"^  *^*  ^^^  ^^^^  *^^  *™^  ^^  making  the  policy  of  assur- 
ers, who  "did  *«-  ance  therein-after  mentioned,  to  wit,  on  the  15th  Febru- 

veraily  and  re- 
spectively, but     ary^  1822,  and  from  thence  continually  until  the  15th  Feb- 

partoerehfp^V"  ^^^^Vi  1823,  was  a  ship  owner,  and  member,  together  with 
oth  °"^'°u  '***  ^^^  defendant  and  divers  other  persons,  of  a  certain  so- 
but  each  only  in  ciety  or  association,  called  the  Pacific  Association;  and  that 
and  on  his  own    the  ship  or  vcssel  therein-after  mentioned,  was,  before  and 

iTy^'agrUThi'-  ^^  ^^^  ^^^  ^^  ^^^  ^**®  ^"^  making  of  the  policy,  to  wit,  on 
sure  each  other's  the  said  15th  February^  1822,  admitted  into  and  entered 

shipj  for  one         ,  ,  , 

year,  is  not  ii-  in  the  said  socicty ;  that  the  plaintiff,  theretofore,  to  wit, 
staTute^e  Geo.*    ^"  ^^  ^'^  March ,  1822,  caused  to  be  made  a  certain 

1,  c.  18. 

By  a  regula- 
tion of  an  assurance  company,  which  was  indorsed  on  and  made  part  of  the  policy,  it  was  pro- 
vided *'  that,  in  cose  of  loss  or  average,  the  same  should  be  paid  for  at  two  months  from  adjust- 
ment" The  plaintiff  in  his  declaration  alleged  that  he  was  always  ready  and  willing  to  adjust,  but 
that  the  defendant  and  the  committee  refused  to  do  so : — Held,  that  the  a(jyustment  was  not  a  con- 
dition precedent;  but  that  the  plaintiff  was  entitled  to  recover  on  proof  that  he  applied  for  the  ad- 
justment. 

A  tender  must  be  uncondiUonal  and  of  the  precise  sum  due.  Therefore,  where  a  plaintiff  had 
separate  demands  for  various  sums  of  unequal  amount  against  several  persons,  an  offer  of  an  aggre- 
gate sum  in  discharge  of  the  debts  of  all,  will  not  support  a  plea  alleging  the  tender  of  a  fractional 
part  for  the  debt  of  one. 
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policy  of  assurance,  purporting  thereby  and  containing  1B25. 
therein  that  the  plaintiff,  as  well  in  his  own  name,  as  for 
and  in  the  name  and  names  of  all  and  every  other  person 
or  persons  to  whom  the  same  did,  might,  or  should  apper- 
tain, in  part  or  in  all,  did  make  assurance,  and  cause  him- 
self, themselves,  and  every  of  them,  to  be  insured,  lost  or 
not  lost,  at  and  from  any  port  or  ports,  place  or  places,  not 
excepted  in  that  policy,  or  the  rules  of  the  Pacific  Associ- 
aiion,  upon  the  body,  tackle,  &c.,  of  the  ship  Waterloo^ 
bediming  the  adventure  on  the  ship  from  the  15th  Feb- 
ruary, 1822,  to  the  15th  February,  1823,  for  1500/., 
against  all  perils  and  losses ;  the  assurers  agreeing  to  con- 
tribute each  one  according  to  the  rate  and  quantity  of  his 
sum  therein  assured,  and  confessing  themselves  paid  the 
consideration  due  to  them  for  that  assurance  by  the  assured, 
at  and  after  the  rate  of  twelve  guineas  per  cent,  per  annum. 
The  plaintiff  then  averred,  that  the  rules  and  regulations 
of  the  Pacific  Association  mentioned  in  and  referred  to  by 
the  policy,  and  an  indorsement  thereon,  were  as  follow : — 
First,  ^*  that  Messrs.  Thomas  Jackson,  John  Philips,  S,  F. 
SomeSf  David  Hewson^  Samuel  Bryan^  Richard  Harvey,  and 
Benjamin  Barrett,  be  appointed  a  committee  for  settling 
averages  and  managing  the  affairs  of  the  association  for 
the  then  present  year,  who  should  be  precluded  from  ac- 
cepting the  like  office  in  any  other  assurance  society  of 
the  same  nature."  Several  other  rules  or  regulations  were 
then  set  out,  amounting,  in  the  whole,  to  twenty-four; 
the  third  of  which  was,  ^'  that,  before  any  ship  should  be 
insured,  there  should  be  paid  five  shillings  per  cent  on  the 
sum  insured,  towards  defraying  the  necessary  expenses, 
and  there  should  also  be  paid  the  charge  for  the  policy  and 
power  of  attorney,  and  two  guineas  for  survey ;" — Eighth, 
**  that  no  sails  cut  away  or  lost  (save  and  except  those  go- 
ing with  the  masts),  nor  cables  washed  from  the  decks, 
should  be  allowed  under  average;" — Fourteenth,  '*  that,  in 
case  of  loss  or  average,  the  same  should  be  paid  for  at 
two  months  from  adjustment;" — Lastly,  ^'  that  the  several 
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1826.  ship-owners  whose  names  were  there-under  writteni  did 
severally  and  respectirely,  but  not  jointly  or  in  partner- 
ship,  or  the  one  for  the  other  of  thenii  but  each  of  them 
Harvey.  ^jjy  '^  ^ns  own  name,  and  on  his  own  account,  thereby 
mutually  agree  to  insure  each  other's  ships,  from  twelve 
o  clock  at  noon  of  the  day  of  entry  of  each  vessel  into  that  as- 
sociation, until  twelve  o'clock  at  noon  of  the  15th  Febru' 
ary^  1823;  and  that  the  foregoing  rules  were  and  always 
should  be  considered  as  binding  upon  all  the  members,  as 
if  inserted  in  and  made  a  component  part  of  the  policies.** 
The  plaintiff  then  averred,  that  the  policy  of  assurance, 
with  the  said  memorandum  and  indorsement,  was  so  made 
by  him  for  and  on  the  part  and  behalf  of  himself;  that  the 
assurance  so  made  was  made  for  the  sole  use  and  benefit 
of  himself;  and  that  the  said  writing  or  policy  of  assur- 
ance was  subscribed  with  the  name  of  the  defendant  and 
divers  other  persons,  by  an  agent  of  the  said  several  per- 
sons, as  assurers  for  the  sum  of  1500/.,  upon  the  premises 
in  the  policy  of  assurance  mentioned;  that  thereupon,  in 
consideration  of  the  premises,  and  that  the  plaintiff  had 
paid  five  shillings  p^r  cent,  on  the  said  sum  of  1500/.  to- 
wards defraying  the  necessary  expenses,  and  also  the 
charges  due  according  to  the  third  rule  or  regulation  above 
mentioned ;  and  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  had  undertaken,  and  faith- 
fully promised  the  defendant,  to  perform  and  fulfil  all 
things  in  the  said  policy  of  assurance,  memorandum,  and 
rules  and  regulations  contained,  on  his  part  and  behalf 
to  be  done,  performed,  and  fulfilled,  the  defendant  under- 
took, and  promised  the  plaintiff,  that  he  would  become  and 
be  an  assurer  to  the  plaintiff  for  his  part  and  proportion 
of  the  said  sum  of  1500/.,  of  and  upon  the  said  ship  or 
vessel,  upon  the  terms,  and  according  to  the  policy  of  as- 
surance, memorandum,  and  rules  and  regulations,  and 
woidd  perform  and  fulfil  all  things  in  the  said  policy  of 
assurance,  memorandum,  and  rules  and  regulations  con- 
tained, on  his. part  and  behalf  to  be  performed  and  ful- 
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filled ;  and  that  the  said  ship  or  vetsel  was^  from  the  day      ^  i^^- 
of  the  date  of  the  same  policy  of  assurance,  to  wit,  on  the 
•aid  15th  February,  185^2,  admitted  iato  and  entered  in 
the  said  society  or  association.     The  plaintiff  then  aver- 
vedy  that  he  was  interested  to  die  extent  of  the  sum  in- 
anredy  and  that  the  ship,  by  the  mere  perils  and  dangers 
of  the  seasj  and  by  stormy  and  tempestuous  weather,  and 
the  violence  of  the  winds  and  waves,  was  stranded,  strained, 
bulged,  broken,   damaged,  and  lessened  in  value ;    and 
thereby  the  plaintiff  was  obliged  to  lay  out  a  large  sum  of 
money,  to  wit,  1000/.,  in  repairing  the  damage  and  injury 
so  done,  to  cast  and  throw  goods  overboard,  and  to  be  pi- 
loted, conducted,  and  assisted,  into  the  port  of  Savannah, 
by  part  of  the  crew  of  another  vessel ;  by  reason  whereof, 
general  average  losses  became  chargeable,  the  proportion 
whereof  payable  by  the  defendant  amounted  to  a  large  sum, 
to  wit,  lOOM.     The  plaintiff  then  averred,  that,  from  the 
time  of  the  loss,  he  had  always  been  willing  that  such  losses 
or  damage  should  be  adjusted  according  to  the  rules  of 
tlie  Association,  of  which  the  defendant  had  notice;  and 
that  the  plaintiff  had  requested  the  defendant  and  the 
committee  for  managing  the  affairs  of  the  society,  to  settle 
or  adjust  the  losses  and  damage ;  but  that  they  refused  to  do 
so,  although  a  reasonable  time  for  that  purpose  had  long  since 
elapsed,  and  that  the  space  of  two  months  had  elapsed  since 
the  time  when  the  adjustment  ought  to  have  been  made :  by 
means  of  which  said  several  premises,  the  defendant  be- 
came and  was  liable  to  pay  to  the  plaintiff  the  sum  of  800/., 
being  his  proportion  of  the  said  sum  of  1500/.,  according 
to  the  true  intent  and  meaning  of  the  policy,  and  his  said 
promise  and  undertaking  so  by  him  made  in  manner  and 
form  aforesaid. 

There  were  three  other  counts,  in  which  the  terms  of 
the  pdicy  and  statement  of  the  loss  were  varied.  To  these 
were  added  the  common  money  counts. 

The  defendant  pleaded,  that,  as  to  the  alleged  supposed 
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1825.         necessity  of  piloting,  conducting,  and  assisting,  the  said  ship 
^^^  Waterloo  into  the  port  of  Savannah,  by  part  of  the  crew  of  a 

r.  certain  other  ship,  and  as  to  the  residue  of  the  demands  in 

the  declaration,  except  as  to  the  sum  of  3^  ^.  9d.,  he  did 
not  undertake  or  promise  in  manner  and  form  as  the 
plaintiff  had  complained  against  him; — and,  as  to  the  said 
sum  of  3/,  2s.  9d.,  he  pleaded  a  tender,  which  was  nega- 
tived by  the  plaintiff  in  his  replication ;  whereupon  issue 
was  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guildr 
hall,  at  the  Sittings  after  the  last  Term,  it  appeared  that 
the  plaintiff  and  defendant  were  ship-owners,  and  mem- 
bers of  the  Pacific  Association,  and  that  they  had  mutu- 
ally agreed  to  insure  each  other's  ships,  according  to  the 
last  regulation  indorsed  on  the  policy,  and  set  out  by  the 
plaintiff  in  his  declaration;  that  the  ship  Waterloo,  of 
which  the  plaintiff  was  owner,  had  run  upon  the  Tortu- 
gas  shoals  on  the  coast  of  Florida,  in  the  course  of  her 
homeward  voyage  from  Jamaica  to  London,  within  the  pe- 
riod for  which  the  assurance  was  effected,  viz.  previously 
to  the  15th  February,  1823;  and  that  she  sustained  a  con- 
siderable injury;  that,  after  throwing  part  of  her  cargo 
overboard,  she  was  got  off  the  shoals  in  the  aft;emoon 
of  the  day  in  which  she  ran  upon  them,  through  the  as- 
sistance of  the  crew  of  a  privateer  sailing  under  Colombian 
colours,  who  acted  under  the  direction  of  some  pilots, 
termed  wreckers,  from  New  Providence;  to  each  of  whom 
the  plaintiff,  who  was  on  board  the  Waterloo,  gave  a  por- 
tion of  the  cargo,  by  way  of  remuneration  for  their  services. 
But  instead  of  proceeding  to  Havannah,  which  was  the 
nearest  port,  or  to  New  Providence,  the  plaintiff  took  the 
lieutenant  and  six  of  the  crew  of  the  privateer  into  the 
Waterloo,  and  sailed  to  the  Savannah,  a  port  in  the  Unit^ 
ed  States,  of  which  country  the  lieutenant  of  the  privateer 
was  a  native.  The  lieutenant,  on  his  arrival,  instituted 
a  suit   in   the  Admiralty  Court  at  Savannah,  for  salvage. 
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when  12,000  dollars  were  awarded  to  the  privateer  for  her         1826. 
services,  although  the  whole  of  the  cargo  on  board  the 
Waterloo^  at  the  time  of  the  accident,  was  worth,  or  had 
cost,  only  24,000  dollars.     On  the  plaintiff's  return  to 
this  country,   the   members  of  the  Pacific  Association^ 
suspecting  that  he  had  been  guilty  of  fraud  or  conni- 
vance with  the  lieutenant  of  the   privateer  in  the  pro- 
ceedings at  the  Savannah f  required  him  to  attend  before 
a  committee ;  and,  on  his  attendance,  he  was  asked  how  he 
became  possessed  of  a  sum  exceeding  5,000  dollars,  with 
which  he  himself  had  purchased  at  Savannah  a  consider- 
able part  of  the  cargo  which  had  been  sold  to  satisfy 
the   decree   for  salvage;    and,  on  his   declining  to  an- 
swer that  question  to  the  satisfaction  of  the  committee, 
tliey  refused  to  adjust  or  settle  the  average,   although 
he  demanded  an  adjustment.     He  then  commenced  dif- 
ferent actions  on  the  policies,  in  which  he  sought  to  re- 
cover the  above  sum  of  1500/.     The  members  of  the  As- 
sociation, through  their  agent,  offered  to  pay  the  plain- 
tiff 400/.  \\s.  Id.  in  full  of  his  demand;  and,  on  the  agent 
being  called  as  a  witness  to  prove  that  fact,  he  deposed, 
that,  on  the  7th  August ^  1823,  he  offered  the  plaintiff 
to  pay  him  that  sum,  and  said,  that  it  was  in  full  of  his  de* 
mand  for  the  proportions  to  which  the  several  subscribers 
to  the  policy  were  liable;  that  he   produced  the  state- 
ment of  the  proportions  to  the  plaintiff;  and  that  in  it  was 
contained  the  sum  of  3/.  2^.  9c/.,  being  the  amount  for  which 
the  defendant  was  liable;  that  the  plaintiff  began  reading 
the  statement,  but  left  the  witness  abruptly  before  he  could 
inform  the  plaintiff  what  part  of  the  money  was  inserted 
therein  on  account  of  the  defendant ;  that  he,  the  witness,  on 
the  same  day,  went  to  the  office  of  the  plaintiff's  attornies; 
that  he  saw  one  of  them,  and  tendered  him  the  same  sum 
of  400/.  \\s.  ld.f  and  told  him  that  it  was  in  full  of  the 
plaintiff's  demand  for  the  proportions  to  which  the  sub- 
scribers to  the  policy  were  liable;  that  he  read  over  to  him 
the  statement  containing  the  several  proportions,  but  that 
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1S2&.  the  plaintiff's  attorney  decfined  receiving  the  amount  ten- 
dered ;  that  the  witness  then  saw  the  other  of  the  plain- 
tiff's attomiesi  and  made  the  like  offer  to  him,  but  that  he 
ako  declined  to  receive  the  above  sunii  saying,  that  it  was 
too  smally  and  that  much  more  was  due ;  when  the  witness 
told  him  that  3L  2s.  9d.  was  on  the  defendant's  account. 
On  the  witness  being  asked  if  he  had  tendered  the  latter 
sum  to  either  of  the  parties,  he  said  that  he  did  not,  as 
he  had  nothing  less  than  a  10/.  note  with  him  at  the  time. 
The  Jury  found  a  verdict  for  the  plaintiff,  and  stated  that 
they  thought  that  he  had  been  guilty  of  no  mbconduct  in 
going  to  Savannah^  but  that  all  he  did  there  was  fraudu- 
lent, thereby  negativing  that  part  of  his  claim  in  which  he 
sought  to  recover  under  the  decree  for  salvage;  and  it  was 
agreed  to  refer  it  to  an  arbitrator  to  determine  whether 
the  above  sum  of  400/.  1 1^.  IcL  tendered  to  the  plaintiff,  was 
sufficient  to  pay  the  amount  of  the  particular  and  general 
average  loss,  independently  of  the  salvage. 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside, 
and  a  nonsuit  entered,  or  a  verdict  entered  for  the  defend- 
ant, or  that  the  judgment  might  be  arrested,  on  the  grounds, 
—firsts  that  the  tender  proved  to  have  been  made  by  the 
agent  of  the  association  to  the  plaintiff  and  his  attor- 
nies,  was  sufficient  to  support  the  plea; — secondly^  that 
the  policy  was  illegal  and  void  under  the  statute  6  Geo* 
1,  c.  18; — and,  lastly ^  that  the  declaration  was  insufficient, 
and  could  not  be  supported,  as  the  adjustment  of  the  loss 
by  the  committee  was  in  the  nature  of  a  condition  prece- 
dent, which  ought  to  have  been  alleged,  or  at  all  events  to 
have  been  proved,  before  the  plaintiff  could  be  entitled  to 
recover  under  the  fourteenth  regulation,  which  was  in- 
dorsed on  the  poUcy,  and  set  out  in  the  declaration. 

Mr.  Serjeant  Taddy  now  shewed  cause. — There  is  no 
ground  whatever  for  saying  that  the  policy  is  illegal  or 
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agaimt  the  statute  6  Geo.  1,  as  each  subscriber  or  mem-  1825. 

her  of  the  association  is  individuany  and  severally  liable 
to  the  amount  of  his  subscription ;  nor  can  the  associa- 
tion be  considered  as  a  partnership,  as  there  is  no  provi- 
sion in  the  poHcy  to  render  all  the  members  Hable  in  case 
of  the  insdyency  of  one;  neither  is  there  any  joint-stock, 
or  interest,  or  profit  and  loss,  to  be  divided  among  the 
members. — The  adjustment  by  the  committee  was  not  a 
condition  precedent  which  the  plaintiff  ought  to  have  al- 
leged in  hb  declaration ;  nor  was  he  bound  to  prove  it. 
He  averred,  that,  although  he  was  ready  and  willing  to  ad- 
just, according  to  the  rules  of  the  association,  and  request- 
ed the  defendant  so  to  do,  yet  that  both  he  and  the  com- 
mittee refiised ;  and,  whether  they  did  or  not,  was  a  ques- 
tion of  £iet  for  the  Jury.     Besides,  by  the  fourteenth  re- 
gulation on  the  policy,  the  loss  or  average  was  to  be  paid 
for  in  two  months  from  adjustment;  and  the  plaintiff  al- 
leged that  the  defendant  refused  to  adjust,  although  the 
two  months  had  elapsed.     In  Hotham  v.  The  East  India 
Company{a),  a  covenant  in  a  charter-party, ''  that  no  claim 
should  be  admitted,  or  allowance  made,  for  short  tonnage, 
unless  such  short  tonnage  should  be  found  and  made  to 
appear  on  the  ship's  arrival,  on  a  survey  to  be  taken  by 
four  ship-wrights  to  be  indifferently  chosen  by  both  par- 
ties," was  held  not  to  be  a  condition  precedent  to  the 
plaintiff's  right  of  recovering  for  short  tonnage ;   but  a 
matter  of  defence  to  be  taken  advantage  of  by  the  de- 
fendants; and  the  not  averring  the  performance  in  the  de- 
claration, was  held  to  be  no  ground  for  arresting  the  judg- 
ment;  for,  that,  if  a  defendant  prevent  the  performance  of 
a  condition  precedent  by  his  neglect  and  default,  it  is  equal 
to  performance  by  the  plaintiff.     So,  here,  as  the  defend- 
ant refused  to  adjust,  afler  having  been  requested  by  the 
plaintiff  to  do  so,  it  was  equal  to  performance  on  the 
part  of  the  latter. 

(a)  1  Term  Rep.  638 ;  iS.  C.  1  Doug.  272. 
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1825.  Mr.   Serjeant  Vaughan,  and  Mr.  Serjeant  Wilde ^  in 

support  of  the  rule. — As  the  agent  to  the  association  prov- 
ed that  he  offered  the  plaintiff*  and  his  attornies  a  certain 
sum  in  full  of  his  demand,  and  told  one  of  the  latter  that 
it  included  the  defendant's  contribution  to  the  insurance, 
amounting  to  SI.  2s.  9rf.,  it  was  suflScient  to  support 
the  plea;  particularly  as  the  ^attorney  did  not  object 
to  the  tender  on  the  ground  that  the  money  was  not 
produced,  but  merely  said  that  it  was  not  sufficient. — 
It  may  be,  admitted  that  the  policy  is  not  illegal  or  void 
under  the  statute  6  Geo.  1,  c.  18.  In  Dowell  v.  Moon  (a), 
a  policy  by  a  club  of  mutual  under-writers,  where  the 
members  were  not  responsible  for  the  solvency  of  each 
other,  was  held  to  be  valid,  although  the  sums  which  they 
respectively  insured  were  not  specified  on  the  face  of  the 
policy.  There,  the  regulation  was  in  terms  precisely 
similar  to  the  last  rule  indorsed  on  this  policy ;  and  Lord 
Chief  Justice  Gibbs  said :  "  The  members  of  the  associ- 
ation cautiously  guard  against  any  joint  liability.  Accord- 
ing to  the  terms  of  their  agreement,  if,  when  a  loss  hap- 
pens, any  of  the  members  are  insolvent,  the  owner  of  the 
ship  which  is  lost  has  no  claim  for  their  share  of  the  contri- 
bution upon  the  other  parties  to  the  policy.*' — But  with 
respect  to  the  adjustment  by  the  committee,  it  was  clearly 
a  condition  precedent,  as  the  chief  object  the  members 
of  the  association  had  in  view,  was,  to  avoid  expenses 
which  might  arise  in  the  settlement  of  losses ;  and  the 
mere  allegation  that  the  plaintiff*  requested  the  committee 
to  adjust,  is  not  a  sufficient  performance  of  the  condition 
on  his  part.  The  committee  were  to  make  the  adjustment, 
and  not  the  defendant ;  and  the  plaintiff*  has  merely  averred 
that  they  refused  to  do  so.  He  should  have  laid  all  the 
circumstances  attending  the  loss  before  them,  in  order  to 
enable  them  to  come  to  an  adjustment.     In  Worsley  v. 

(a)  4C{imp.  166. 
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Wood  (a) f   by   the  proposals  of  an  insurance  company         1825. 

against  fire,  it  was  stipulated,  that  persons  insured  should 

give  notice  of  a  loss  forthwith,  and  deliver  in  an  account,  v. 

II ARVCT* 

and  procure  a  certificate  of  the  minister  and  churchward- 
ens, importing  that  they  knew  the  character,  &c.,  of  the 
insured ; — and  it  was  held,  that  the  procuring  such  a  certi- 
ficate was  a  condition  precedent  to  the  right  of  the  assur- 
ed to  recover,  and  that  it  was  immaterial  that  the  minister 
and  churchwardens  wrongfully  refused  to  sign  the  certifi- 
cate. In  the  case  of  a  condition  precedent,  however  im- 
probable the  thing  may  be,  it  must  be  complied  with,  or 
the  right  which  was  to  attach  on  its  being  performed  does 
not  vest.  Here,  the  main  object  of  the  members  of  the 
association  was,  that  losses  shodid  be  adjusted,  and  the 
amounts  paid  within  a  certain  period  after  adjustment;  and, 
as  no  such  adjustment  ever  took  place,  the  plaintifi^  was 
not  in  a  situation  to  sue  the  defendant  on  the  policy. 

Lord  Chief  Justice  Best. — Several  objections  have  been 
raised  against  the  plaintiff's  right  to  recover  in  this  action. 
It  was  at  first  insisted  that  the  policy  was  void,  as  bein^ 
in  contravention  of  the  statute  6  Geo.  1,  c.  18,  which  was 
passed  to  secure  certain  powers  and  privileges  to  two 
chartered  companies,  vix.  the  Royal  Exchange  and  the 
London  Assurance  Companies,  for  the  assurance  of  ships 
and  merchandizes  at  sea,  and  to  render  void  all  policiesr 
of  other  societies,  co-partners,  or  persons  insuring  as 
partners.  But  that  statute  permitted  private  persons  to 
assure  and  linder-write  policies  as  they  were  accustomed 
to  do  before  the  act  was  passed  (6).  Here,  the  assur- 
ed, and  all  the  under-writers  named  in  the  policy,  are 
members  of  a  society  or  association  for  the  insurance  of 
each  others'  ships,  and  each  member  is  individually  re- 

(fl)  6  Term  Rep.  710  (in  error);  S.  C.  2  H.  Bl.  674. 

(6)  Sect.  12. 

VOL.  XI.  O 


82 


CASES  tN  MICHAELMAS  TERM^ 

1825.  sponsible  for  any  toss  that  may  happen  to  the  assur- 
ed, according  to  the  terms  of  his  separate  contract;  for,  by 
the  last  regulation,  it  is  expressly  provided  "  that  the  seve- 
ral ship-owners  whose  names  were  thereunder  written, 
did  severcMy  and  respectively,  but  not  jointly  or  in  partner- 
ship, or  the  one  for  the  other  of  them,  but  each  of  them  only 
in  his  own  name,  and  on  his  own  account,  thereby  mutu- 
ally agree  to  insure  each  other*s  ships  for  one  year,  and 
that  the  rule  should  be  considered  as.  binding  upon  aU  the 
members,  as  if  inserted  in  and  made  a  component  part  of 
the  policies/'  As,  therefore,  each  member  is  only  liable 
to  the  extent  of  his  subscription,  the  association  does  not 
constitute  a  partnership ;  and,  as  there  was  no  joint  con- 
tract, it  does  not  fall  within  the  meaning  er  operation  of 
the  statute.  The  great  advantage  to  be  derived  from  in- 
suring in  such  a  society,  is,  that,  instead  of  trusting  to  ge- 
neral under-writers,  the  members  rely  on  the  responsibility 
of  each  other,  for  none  are  admitted  but  those  who  have 
ships  of  their  own,  which  therefore  stand  as  a  security 
for  any  losses  to  which  the  parties  maybe  liable.  In  order 
to  render  the  policy  void  within  the  meaning  of  the  statute, 
it.  must  be  shewn  that  each  one  of  the  members  under- 
takes for  the  solvency  of  the  rest.  But  that  is  not  so, 
for  each  is  only  liable  according  to  his  own  proportion ; 
and  what  he  under-writes  is  for  his  own  benefit,  and  on  his 
own  ship.  The  members  have  most  cautiously  guarded 
against  any  joint  liability.  I  am  extremely  happy  to  be 
enabled  to  come  to  the  conclusion,  that  there  is  no  illega- 
lity in  this  case,  as  associations  of  this  description  are  ex- 
tremely useful,  and  tend  to  prevent  litigation.  Mem- 
bers of  such  societies  are  not  induced  to  take  such  tech- 
nical objections  as  general  under-writers  are  frequently 
in  the  habit  of  doing;  besides,  they  can  detect  frauds  in  the 
assured  with  greater  facility,  and  will  not  set  up  disho- 
nourable defences,  in  contravention  of  law,  and  of  fair 
and  bondjide  claimnnts. 
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It  has  been  insisted  in  this  case,  that  the  tender  made         1825. 
to  the  plaintiff  and  his  attornies  was  sufficient  to  sup-       strokq 
port  the  defendant*s  plea,  and  was  consequently  a  bar  v. 

LI   A  «* «r  w*  \* 

to  this  action ;  but  I  am  of  opinion  that  it  was  not  a 
good  tender,  as  it  was  offered  in  full  for  the  plaintiff's 
demand  on  all  the  members,  and  was  not  confined  to  that 
on  the  defendant  alone.     At  all  events,  such  an  offer  was 
merely  conditional,  which  prevents  it  from  operating  as  a 
legal  tender.     The  witness  who  was  called  to  prove  it,  stat- 
ed that  he  offered  the  plaintiff  400/.  lis.  Id.  in  full  of  his 
claims  for  the  proportions  to  which  the  several  subscribers 
(o  the  policy  were  liable;  and  that  the  plaintiff  left  the 
witness  abruptly,  and  before  he  had  an  opportunity  of  in- 
forming him  what  part  of  that  sum  was  offered  on  the  de- 
fendant's account.     According  to  several  decided  cases,  a 
tender  must  be  unconditional ;  and  a  tender  of  a  larger 
sum  than  that  actually  due,  is  not  a  valid  tender.     So,  an 
offer  to  pay  a  sum  to  be  accepted  as  the  whole  balance 
due,  where  a  larger  sum  is  claimed,  does  not  amount  to  a 
good  tender  (a) ;  and   here,  the  agent  of  the  members  of 
the  association  merely  offered  the  plaintiff  a  sum  in  gross 
in  full  for  his  entire  claim ;  and  although  he  afterwards 
went  to  the  plaintiff's  attoniies  and  offered  a  like  sum,  and 
informed  one  of  them  that  SL  2s.  9d.  was  tendered  on  ac- 
count of  the  defendant,  yet,  as  he  did  not  make  an  actual 
tender  of  that  sum,  and  was  not  prepared  to  do  so,  as  he 
said  that  a  bank-note  for  10/.  was  the  smallest  sum  he  had 
about  him,  his  evidence  was  not  sufficient  to  support  the 
defendant's  plea;  for,  where  one  party  has  separate  de- 
mands for  various  sums  of  unequal  amount  against  several, 
an  offer  of  an  aggregate  sum  in  payment  for  the  debts  of 
all,  will  not  support  a  plea  alleging  that  a  fractional  part 
was  tendered  for  the  debt  of  one. 

Another  objection  has  been  raised  to  the  plaintiff's 

{a)  Ewtm  V.  Jvdkita,  4  Camp.  156. 
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1825.         right  to  recover,  on  the  ground  that  the  loss  has  not  been 
Stronq        adjusted  according  to  the  fourteenth  regulation  indorsed 
V*  on  the  back  of  the  policy ;  that  it  was  in  the  nature  of 

a  condition  precedent,  and  should  therefore  have  been 
alleged  to  have  been  made  on  the  face  of  the  declara- 
tion ;  also  that  it  was  incumbent  on  the  plaintiff  to  shew 
that  he  had  furnished  the  committee  with  the  materials 
necessary  to  enable  them  to  make  a  proper  adjustment. 
But  the  plaintiff  proved  that  he  applied  for  an  adjust- 
ment, and  he  alleged  that  he  was  always  ready  and 
willing  to  adjust,  but  that  the  defendant  and  the  commit- 
tee refused  to  do  so.  The  evidence  adduced  was  suffici- 
ent to  sustain  that  allegation.  The  defendant  offered  no 
reason  or  excuse  for  not  making  the  adjustment,  which  was 
clearly  necessary,  as  the  Jury  found  that  there  was  nothing 
fraudulent  in  the  plaintiffs  conduct  until  after  the  ship  was 
carried  into  Savannah.  He  had  a  claim  for  average  before 
his  arrival  there,  which  ought  to  have  been  adjusted  and 
paid.  The  amount  of  that  claim  has  been  referred  to  an 
arbitrator;  and,  as  the  verdict  for  the  plaintiff  negatives 
the  plea  of  tender,  I  think  it  ought  not  to  be  distiurbed. 

Mr.  Justice  Park.  — ^I  am  of  the  same  opinion.  I  at 
first  thought  that  the  policy  was  void,  and  fell  within  the 
operation  of  the  statute  6  Geo.  1 ;  but  I  am  now  fully  con- 
vinced that  there  is  no  reason  for  the  objection  that  has 
been  raised  on  that  ground.  Although  in  Lees  v.  Smith  (a), 
where  a  company  of  ship-owners  had  engaged  to  insure 
each  other's  ships,  and  had  covenanted  severally,  and 
not  jointly  t  to  pay  a  certain  sum  incase  of  loss,  in  propor- 
tion to  their  respective  shares ;  yet,  as  there  was  a  clause 
providing  that,  in  case  of  the  insolvency  of  any  one  of  the 
members,  all  the  others  were  to  be  responsible,  it  was 
held  that  the  contract  was  void  by  the  statute;  but  in 

(tf)  7  Term  Rep.  338. 
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Harrison  v.  Millar  (a) ^  where  each  individual  subscriber  1S25. 
was  only  liable  for  the  sum  to  which  his  name  appeared, 
and  not  for  the  default  of  the  other  subscribers,  Lord 
Kenyan  ruled  that  such  a  company  or  association  did  not 
infringe  on  the  statute.  So,  here,  by  the  last  regulation 
indorsed  on  the  policy,  the  several  subscribers  thereto  did 
severally  and  respectively,  but  not  jointly,  nor  the  one  for 
the  other  of  them,  but  each  of  them  only  on  his  own  ac- 
count, agree  to  insure.  This  case,  therefore,  falls  within 
the  principle  laid  down  by  Lord  Kenyan  in  Harrison  v. 
Millar^  viat.  that,  as  the  association  undertook  in  their  in- 
dividual characters  only,  and  in  such  characters  have  un- 
der-written the  policy,  they  consequently  stand  in  this  re- 
spect as  individual  under-wiiters. 

With  respect  to  the  objection  that  has  been  made  as  to 
the  suflSciency  of  the  tender,  I  am  sorry  to  say  it  must  avail, 
as  no  legal  tender  was  proved,  to  have  been  made  to  the 
plaintiff  on  behalf  of  the  defendant.  In  reason  and  justice 
it  might  amount  to  a  good  tender;  but  it  is  impossible  for 
us  to  over-rule  the  numerous  decisions  on  the  point.  This 
was  clearly  a  conditional  tender,  as  a  certain  sum  was  offer- 
ed to  the  plaintiff  in  full  for  all  his  claims  or  demands  on 
the  policy,  and  no  sum  was  actually  tendered  either  to  him 
or  to  his  attomies. 

Mr.  Justice  Burrouoh. — I  at  first  suspected  that  this 
association  might  be  considered  as  a  partnership ;  but  I 
am  now  fully  convinced  that  it  cannot.  An  association  or 
society  of  members  of  this  description  is  highly  beneficial. 
There  is  no  joint  profit  or  loss  to  be  divided  among 
the  partners,  and  without  that  a  partnership  cannot  be 
constituted.  With  respect  to  the  tender,  I  am  quite  clear 
that  it  cannot  be  supported,  as  it  has  been  long  since  es- 
tablished, that,  in  order  to  make  a  tender  legal,  it  must  be 

(a)  Id.  340j  2E«p.  N.  P.  C.  613. 
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1825. 
Strong 

V, 

Harvey. 


unconditional;  whereas  here,  the  tender  was  proved  to  have 
been  conditional 

Mr.  Justice  Gaselee. — The  plea  is  singularly  drawn, 
and  I  much  doubt  whether  it  would  not  have  been  bad  on 
demurrer,  as  the  plaintiff  had  other  demands  than  for  the 
piloting  and  assisting  the  ship  into  the  port  o{ Savannah; 
for  she  had  sustained  considerable  injury  before  she  ar- 
rived there.  It  is,  however,  immaterial  to  consider  wlie- 
ther  the  plea  be  good  or  not  in  this  respect,  as  the  de- 
fendant has  alleged  that  he  tendered  the  plaintiff  3/.  2s.  9cL; 
and  it  was  proved  that  a  sum  of  400/.  lis.  Id.  only  was 
offered  in  full  of  all  the  plaintiff's  claim  or  demand  on  the 
whole  policy.  That  tender  was  conditional,  and  cannot 
be  supported  in  law.  It  is,  therefore,  unnecessary  to 
touch  on  either  of  the  other  objections.  A  verdict  must 
be  entered  for  the  plaintiff,  with  nominal  damages,  on  the 
plea  of  tender,  the  Jury  having  negatived  it ;  and  this  rule 
must  be — 

Discharged. 


NJo'!25th,  Strong  r.  Rule. 

In  an  action  on     J.  Hlfc)  was  an  action  against  another  under-writer,  on  the 

a  policy  of  as- 

same  policy  as  in  the  preceding  case  o(  Strong  v.  Harvey. 
The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
hall, at  the  Sittings  after  the  last  Easier  Term,  the  plain- 
tiff adduced  evidence  in  support  of  the  second  count  of 
the  declaration  only,  in  which  the  rules  or  regulations 
of  the  association,  indorsed  on  the  back  of  the  policy, 
were  not  set  out;    when  it  was  submitted  for  the  defend- 


surance  by  a 
society  of  mu- 
tual under- 
writer!, on  the 
back  of  which 
policy  were  in- 
dorsed the  rules 
and  regulations 
of  the  society, 
which  formed 
the  entire  con- 
^deration  for 
the  assurance, 
and  were  de- 
clared (by  the 

last  of  them)  to  be  as  binding  on  the  parties  as  if  made  a  component  part  of  the  policy;  the  plain- 
tiff, in  his  declaration,  omitted  to  set  out  the  regulations,  and  the  evidence  adduced  at  the  trial  only 
tended  to  establish  a  contract  founded  on  them ; — Ueldt  that  tlie  declaration  was  insufficient,  and 
not  supported  by  the  evidence. 
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ant,  that  the  centract  on  which  the  action  was  founded  1826. 
was  not  properly  stated,  and  that  the  phdntiffeould  only 
he  permitted  to  give  evidence  applicable  to  those  regula- 
tions which  formed  the  most  material  part  of  the  policy, 
and  without  which  the  action  could  not  be  maintained. 
His  Lordship  was  inclined  to  think  that  the  objection  was 
well  founded.  A  verdict  was,  however,  taken  for  the 
plaintiff  on  the  second  count,  leave  being  reserved  to  the 
defendant  to  move  that  it  might  be  set  aside,  and  a  non- 
suit entered,  in  case  the  Court  should  be  of  opinion  that  it 
was  necessary  that  the  regulations  should  have  been  set 
out  in  that  count. 

Mr.  Serjeant  Vaughan,  in  ihe  last  Term,  accordingly 
obtained  a  rule  msi,  and  subnutted,  that,  as  the  regula- 
tions were  declared  by  the  association  to  be  considered  as 
binding  on  the  members  as  if  made  a  component  part  of 
the  policy,  they  were,  in  fact,  the  essence  of  the  contract 
under  which  the  insurance  was  effected,  and  to  the  sup- 
porting of  which  the  evidence  should  have  been  confined. 

Mr.  Serjeant  Tctddy  now  shewed  cause. — Although  the 
second  count  might  have  been  bad  on  demurrer,  it  is  suf- 
ficient after  verdict.  It  states  that  the  plaintiff  caused  an 
insurance  to  be  made  on  the  ship  Waterloo^  at  and  from 
all  ports  and  places  not  excepted  by  the  rules  of  the  asso- 
ciation. The  rules  and  regulations,  therefore,  were  re- 
ceivable in  evidence,  as  they  were  expressly  referred  to; 
and  the  ports  excepted  could  only  be  ascertained  by  their 
production.  le  Clarke  v.  Crray,  Lord  EUenborough  said  (a): 
**  It  is  sufficient  to  state  in  a  declaration  so  much  of  any  con- 
tract, consisting  of  several  distinct  parts  and  collateral  pro- 
visions, as  contains  the  entire  consideration  for  the  act,  and 
the  entire  act  which  is  to  be  done  in  virtue  of  such  con« 

.  {a)  6  Em,  569. 
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1825.  sideration ;  and  that  the  rest  of  the  contract,  which  only 
respects  the  liquidation  of  daipages  after  a  right  to  them 
lias  accrued  by  a  breaph  of  the  contract,  is  matter  proper 
to  be  givpn  in  evidence  to  the  Jury  in  reduction  of  da- 
mages, but  not  necessary  tp  hfi  shewn  to  the  Court,  in  the 
first  instance,  on  the  face  of  the  record."  It  is  here  stat- 
ed, that  the  assurers  confessed  themselves  paid  the  iconsi- 
deration  due  to  then)  for  the  assurance,  by  tb^  assured, 
at  and  after  the  rate  of  twelve  guineas  per  cent,  per  annum* 
That  was  the  entire  consideration  for  the  assurance ;  and 
althqugh  in  Latham  v.  Rutley  {a)}  where  the  declaration 
stated  that  the  defendant  undertook  to  carry  goods  from 
London,  and  deliver  them  safely  at  Dover;  and  the  con- 
tract proved  was,  to  carry  and  deliver  safely,  fire  and  rob- 
bery excepted,  it  was  held  to  be  a  fatal  variance,  as  the 
exception  was  not  stated  in  the  declaration ;  yet,  here,  the 
regulations  indorsed  on  the  policy  are  not  in  the  nature  of 
exceptions;  nor  was  the  adjustment,  as  was  decided  in 
the  last  case,  a  condition  precedent;  neither  did  the  rules 
operate  in  bar  of  the  action,  or  discharge  the  liability  of 
the  defendant  under  the  policy. 

Mr.  Serjfeant  Vaughan  and  Mr,  Serjeant  WiUle,  in  sup- 
port of  the  rnle>  weris  stopped  by  the  Court. 

Lord  Chief  Justice  Best.  — The  evidence  adduced  by 
the  plaintiff  at  the  trial,  applied  only  to  the  second  count 
of  ihf^  declaration^  in  which  ftU  the  regulations  indorsed  on 
th^  back  of  the  policy  were  wholly  omitted.  I  ftm  there- 
fore of  opinioni  that,  as  they  formed  4  most  material  part 
of  the  contract,  and  were  not  proved,  the  plaintiff  was  not 
entitled  to  recover  on  that  count.  I  fully  accede  to  the 
dpctrine  laid  down  by  Lord  Ellenborough  in  Clarke  v. 
Qray,  viz.  th^t,  in  declaring  on  a  contract,  it  is  only  neces- 

(«)  2  Barn.  &  Cress.  20. 
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sary  to  $et  out  so  much  of  it  as  contains  the  entire  consi*  1825. 
deration  for  the  act,  and  the  entire  act  to  be  done  in  vir* 
tue  of  such  consideration.  But  the  entire  consideration, 
on  which  alone  an  action  can  be  supported,  must  be 
set  out  correctly.  Although  the  regulations  were  referred 
to  in  the  declaration,  yet  they  must  be  considered  as  form- 
ing part  of  the  policy  itself;  for,  by  the  last  of  them,  it 
was  provided)  that  the  rules  should  be  considered  as  bind- 
ing upon  all  the  members  as  if  they  were  inserted  in  and 
made  a  component  part  of  the  poUcy.  In  the  declaration 
it  is  stated,  that  the  assurers  confessed  themselres  paid  the 
consideration  due  to  them  for  the  assurance,  by  the  as- 
Eiired,  at  and  after  the  rate  of  twelve  guineas  per  cent  per 
annum;  and,  although  that  corresponds  with  the  body  of 
the  policy,  yet  the  rules  or  regulations  indorsed  on  the 
back  of  that  instrument  explain  the  intention  of  the  mem- 
bers of  the  association,  and  shew  that  the  sum  of  twelve 
guineas  was  not  an  actual  payment  in  money,  as  would  be 
inferred  from  the  declaration,  but  an  assurance  to  that 
amount  by  the  plaintiff  on  the  ships  of  the  subscribers  to 
his  policy;  or,  in  other  terms,  that  the  several  meiAbers 
each  agreed  to  insure  each  other's  ships  to  the  amount 
stated  in  the  polipy.  That  varies  the  consideration,  and 
ought  to  have  been  stated  in  the  declaration.  Besides,  the 
third  rule  qualifies  the  consideration  as  to  the  sum  actually 
paid,  as  it  directs,  that,  before  any  ship  should  be  insur- 
ed, there  should  be  paid  5s.  per  cent,  on  the  insurance, 
towards  defraying  the  necessary  expenses,  and  also  the 
charge  for  the  policy.  So,  by  the  last  regulation,  the 
members  agreed  to  insure  each  other's  ships  for  a  year; 
but  that  fact  is  not  stated  truly  on  the  face  of  the  decla- 
ration, although  it  forms  the  essential  part  of  the  consider- 
ation for  the  assurance,  and  materially  alters  the  situation 
of  the  parties.  As,  therefore,  the  payment  of  the  consi- 
deration was  not  in  money,  the  statement  in  the  declara- 
tion was  not  borne  out  by  the  evidence.     I  am,  there- 
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1825.         fore,  of  opinion  that  the  rule  for  a  nonsuit  must  be  made 
absolute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  ap- 
pears to  me  that  there  was  a  total  failure  in  the  proof 
as  to  the  terms  of  the  payment  of  the  premium  as  alleged 
in  the  declaration.  This  policy  differs  most  materially 
from  the  old  form,  which  was  founded  on  custom  and  long 
usage.  It  was  the  express  object  of  the  members  of  the 
Pacific^Association  to  insure  each  other's  ships  so  as  to 
evade  the  provisions  of  the  statute  6  Geo.  I,  c.  18.  The 
assured  did  not  Agree  to  pay  the  assurers  the  sum  of  twelve 
guineas  per  cent,  per  annum,  as  stated  in  the  declaration; 
nor  did  the  evidence  at  the  trial  go  to  support  that  {blcI  in 
the  smallest  degree. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — It  appears  to  me  to  be  unneces- 
sary to  enter  into  the  question  whether  the  regulations 
should  have  been  set  out  in  the  second  count  of  the  decla- 
ration or  not,  as  there  was  a  fatal  variance  between  the 
consideration  therein  stated,  and  that  proved  at  the  trial. 
On  that  ground  alone,  therefore,  I  am  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover. 

Rule  absolute  for  a  nonsuit. 
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1825. 

Homer  r.  Ashford  and  Ainsworth.  ^'*"^f?/ 

Nov.  25th, 

J.  HIS  was  an  action  of  covenant.     The  declaration  stat-  A  covenants 
ed— That,  before  the  making  of  the  indenture  thereinaf-  Z'^^^^.^^^l 
ter  mentioned,  to  wit,  on  the  20th  March,  1822,  the  de-  trade  »  not  uk- 

'  '  '  .        gal,  if  it  be  not 

fendant  Joseph  Ashford  had  hired  himself  to  the  plain-  to  the  general 

tiff  for  a  certain  term,  determinable  in  a  manner  then  pubUc,  and  the 

agreed  upon  by  them  the  plaintiff  and  Joseph  Ashford,  ^^^^  ^ 
in  the  capacities  of  clerk,  book-keeper,  and  traveller,  in      lo  covenant, 

-  -'-,,.  ,  .1,1       the  plaintiff  in 

the  trade  of  a  sadlers  ironmonger,  then  carried  on  by  the  hit  decUration 
plaintiff;  and  that  the  said  Joseph  Ashford  had  agreed  i'^X^tL 
with  the  plaintiff  not  to  work  for,  or  be  employed  by,  any  defendanu,  ybr 
other  person  during  the  said  term,  without  the  licence  and  tiont  la  tkedegd 
consent  of  the  plaintiff  in  writing,  under  his  hand,  for  that  named  that  they 
purpose  first  had  and  obtained ;  that  the  said  Joseph  Ash-  ^^^  aS^^^The 
ford  afterwards,  and  whilst  the  said  term  was  still  unde-  defendants 

pleaded,  that,  as 

termined  and  unexpired,  to  wit,  on  &c.,  was  desirous  of  the  performance 
entering  into  partnership,  in  the  same  trade  of  a  sadiers'  ui  the  indenture 
ironmonger,  with  the  defendant  James  Marsh  Ainsworth,  mentioned, 
but  was  prevented  therefrom  by  reason  of  the  said  term  be-  term,  prevent 
ing  still  undetermined  and  unexpired;  and  thereupon,  af-  rying  on  their' 
terwards,  to  wit,  on  &c.,  by  a  certain  indenture,  made  be-  *"de,  *hey 

'  '     •'  '  were  m  re- 

tween  the  plaintiff  of  the  one  part,  and  the  defendants  of  itraint  of  trade, 

'^  ^  .  and  illegal:^ 

the  other  part  (one  part  of  which  indenture,  sealed  with  the  Held,  that,  as 
seals  of  the  defendants,  the  plaintiff  brought  into  Court,  had  noTcraYed 
the  date  whereof  is  the  day  and  year  aforesaid) — reciting   oy»  of  the  deed, 

•^  "^  '  ®    nor  demurred  to 

{amongst  other  things),  that,  in  pursuance  of  a  proposal  the  dedaration 

to  that  effect  made  by  the  defendants,  and  assented  to  by  any  supposed 

the  plaintiff,  the  defendants,  for  the  considerations  therein  I^^eraU«i**[n 

mentioned,  did  thereby,  for  themselves,  jointly  and  seve-  ^^^  deed,  as  set 

...  out  therein,  the 

rally,  and  for  their  joint  and  several  heirs,  executors,  and   Court  would 
administrators,  covenant  and  agree  with  the  plaintiff,  his  being^^Mna^ 
executors,  administrators,  and  assigns,  that  the  said  de-  ^^  fhTd^ 
fendants,  or  either  of  them^  their  or  either  of  their  travel-  disclosed  a  suffi- 
ler  or  travellers,  or  any  other  person  or  persons  on  their  or  sidention. 
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1825.  either  of  their  behalf,  should  not  nor  would,  on  any  ac- 
count or  pretence  whatsoever,  enter  into,  or  pass  through, 
to  solicit  or  take  orders,  the  towns  mentioned  in  the  sche- 
dub  6.  thereunder  written,  or  any  of  them,  in  taking  the 
first  North  and  West  jgumey,  within  ybr#y-/tro  days  of  the 
several  days  set  opposite  the  said  towns  respectively  in 
schedule  B.,  at  which  the  plaintiff  presumed  that  he,  by 
himself  or  his  traveller  or  travellers,  should  enter  or  should 
leave  the  said  towns  in  the  said  schedule  respectively 
mentioned;  and  also  that  the  defendants,  or  either  of  them, 
their  or  either  of  their  traveller  or  travellers,  or  any  per- 
son or  persons  on  their  or  either  of  their  behalf,  should 
not  nor  would,  during  the  term  of  fourteen  years  from  the 
day  of  the  date  of  the  deed,  on  any  account  or  pretence 
whatsoever,  enter  into  or  pass  through,  to  solicit  or  take 
orders,  the  towns  mentioned  in  the  schedules  A.  and  B., 
after  their  said  first  North  and  West  journey  as  aforesaid, 
nor  the  towns  mentioned  in  schedule  C.  thereunder  writ- 
ten, within  Jiftysix  days  of  the  several  days  set  opposite 
the  towns  respectively  in  the  said  several  schedules  men* 
tioned,  at  which  the  plaintiff  presumed  that  he,  by  himself 
or  bis  traveller  or  travellers,  should  enter  or  should  leave 
the  said  towns  respectively  in  the  said  several  schedules 
A.,  B.,  and  C,  mentioned,  without  the  licence  or  consent 
in  writing  of  the  plaintiff,  bis  executors,  or  administra- 
tors, for  that  purpose  first  had  and  obtained ;  and  that,  in 
case  the  said  defendants,  or  either  of  them,  their  or  ei- 
ther of  their  traveller  or  travellerft,  or  other  person  or  per- 
sons on  their  or  either  of  their  behalf,  should  and  did  en- 
ter into,  and  pass  through,  to  solicit  or  take  orders,  the 
said  towns  mentioned  in  the  said  schedule  B.,  or  any  of 
them,  respectively,  in  taking  their  said  first  North  and  Wesi 
journey,  within  forty-two  days,  and  the  towns  mentioned 
in  schedules  A.  and  B.  afler  their  first  North  and  West 
journies  as  aforesaid,  and  the  towns  in  schedule  C,  within 
fifty-six  days,  of  the  several  days  set  opposite  the  said 
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towns  respectively  in  the  said  several  schedules,  daring  1825. 
the  term  of  fourteen  years  from  the  day  of  the  date  of  the 
deed,  without  the  licence  and  consent,  in  writing,  of  the 
plaintiff,  his  executors  or  administrators,  for  that  purpose 
first  had  and  obtained,  then  that  the  defendants  or  one  of 
them,  their  or  one  of  their  executors  or  administrators,  should 
and  would,  immediately  after  entering  the  said  towns  in  the 
said  several  schedules  mentioned,  or  any  or  either  of  them, 
within  the  times  aforesaid,  well  and  truly  pay  or  cause  to 
be  paid  unto  the  plaintiff,  his  executors,  administrators,  or 
assigns,  the  full  and  just  sum  of  50/.  of  lawful  moAey  of 
Great  Britain,  as  and  in  the  nature  of  stipulated  damages, 
for  every  order  which  they,  or  he,  or  their  or  either  of 
their  traveller  or  trftrellers,  or  other  person  or  persons  on 
their  or  either  of  their  behalf,  should  elicit  or  take  for  the 
sale  of  any  goods,  wares,  or  merchandizes,  in  any  and  e^ex 
ry  of  the  said  towns  which  they  or  he,  or  such  traveller 
or  travellers,  or  other  person  or  persons,  should  so  enter. 
The  plaintiff  then  averred,  that  the  schedule  B.  mentioned 
and  referred  to  in  the  said  indenture,  related  to  the  West 
journey  therein  mentioned,  and  that,  amongst  other  towns, 
the  town  of  Cheltenham,  in  the  county  of  Gloucester,  was 
and  is  mentioned  in  the  said  schedule,  and  that  the  days  set 
opposite  to  that  town  in  the  same  schedule,  at  the  time  of 
making  the  said  indenture,  were  the  3d  of  January  and 
the  27th  of  June,  and  also  the  22d  of  February  and  the  1 5th 
of  August;  and  that,  after  the  making  of  the  indenture,  to 
wit,  on  the  20th  of  February,  1824,  the  defendant  Ashford 
took  the  first  West  journey  in  the  indenture  mentioned ; 
and  in  that  journey  did,  to  wit,  on  that  day  (the  same  be- 
ing within  forty-two  days  of  one  of  the  said  days,  to  wit, 
the  22d  of  February,  so  set  opposite  the  said  town  of  Chel- 
tenham  in  schedule  B.  as  aforesaid)  enter  into  the  said 
town  of  Cheltenham  to  solicit  ordiers  therein  for  the  sale 
of  goods  in  the  way  of  their,  the  defendants',  trade 
sccA  business  of  sadlers'  ironmongers,  being  the  said  orders 
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1825.  in  the  indenture  mentioned;  and  the  defendant  Ash- 
ford  Aid  then,  to  wit,  on  the  said  20th  of  February y  solicit, 
in  the  said  town  of  Cheltenham^  divers,  to  wit,  three,  of 
such  orders,  that  is  to  say,  one  from  one  T.  C,  one  other 
from  one  S.  7\,  and  another  from  one  A.  C,  without  the 
licence  and  consent  in  writing  of  the  plaintiff  first  had  and 
obtained ;  contrary  to  the  form  and  effect  of  the  indenture, 
and  of  the  covenant  of  the  defendant  in  that  behalf  made : 
whereby  the  defendants  became  and  were  and  are  liable 
to  pay  to  the  plaintiff  the  sum  of  50/.  for  each  and  every 
of  the  said  orders  so  solicited  as  aforesaid,  amounting  to- 
gether to  the  sum  of  150/.  The  plaintiff  assigned  for 
further  breaches,  that  the  defendant  Ashford  also  enter- 
ed the  towns  or  cities  of  Exeter  and  Oxford,  and  solicited 
orders  from  divers  persons  in  those  towns,  within  the  days 
mentioned  and  limited  by  the  schedules. 

The  defendants  pleaded,  that  the  performance  and  ob- 
servance by  them  of  the  covenants  in  the  said  indenture 
and  declaration  mentioned,  and  of  which  covenants  the 
plaintiff  had  assigned  the  said  breaches,  would  entirely  and 
wholly  hinder,  restrain,  and  prevent,  the  defendants,  for  a 
long  space  of  time,  to  wit,  for  the  space  of  fourteen  years  in 
the  said  indenture  and  declaration  mentioned,  from  carrying 
on,  using,  and  exercising,  their  aforesaid  trade  and  business 
of  sadlers*  ironmongers,  in  any  or  either  of  the  said  towns 
or  cities  of  CheUenham,  Exeter^  and  Oxford;  and  that, 
therefore,  the  covenant  in  the  said  indenture  mentioned 
and  so  declared  upon  as  aforesaid,  was  and  is  in  restraint 
of  trade;  and  therefore  that  the  said  covenant  was  and  is 
void:  and  this,  &c.,  wherefore,  &c. 

To  this  plea  the  plaintiff  demurred  specially,  and  assign- 
ed for  causes,  that  it  did  not  appear  with  sufficient  certainty 
in  or  by  the  plea,  that  the  performance  of  the  covenants  in 
the  indenture  contained,  would  entirely  and  wholly  hin- 
der and  prevent  the  defendants  from  using  and  exercis* 
ing  their  said  trade  and  business  as  therein  mentioned ;  and 
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also  that  it  did  not  appear  with  sufficient  certainty  how  1835. 
such  performance  of  the  said  covenants  would  hinder  and 
prevent  the  defendants  from  so  using  and  exercising  thehr 
said  trade  and  business  as  therein  mentioned,  or  that  the 
covenants  in  the  declaration  were  so  far  in  hindrance  and 
restraint  of  trade  as  thereby  to  be  illegal  and  void ;  and  also 
that  the  plea  did  not  tender  any  apt  or  material  issue;  and 
also  that  it  put  in  issue  matters  of  law,  as  well  as  matters 
of  fact,  and  was  argumentative,  and  not  conclusive  in 
law,  &c«  &c. 

The  defendants  joined  in  demurrer. 
.    The  cause  came  on  for  argument  on  a  former  day  in  this 
Term,  when — 

Mr.  Serjeant  Toddy,  in  support  of  the  demurrer,  was 
stopped  by  the  Court,  who  called  on — 

Mr.  Serjeant  Adams  to  maintain  the  plea, — Although  it 
must  be  admitted  that  the  plea  is  not  a  sufficient  answer  to 
the  declaration,  for  the  reasons  assigned  in  the  demurrer; 
yet  the  declaration  is  bad  in  substance,  as  it  did  not  shew 
or  set  forth  any  consideration  for  the  restraints  meant  to 
be  Imposed  upon  the  defendants  by  the  deed  in  question, 
to  which  they  were  covenanting  parties.  It  is  a  well 
known  and  established  principle,  that  all  contracts  or  bar- 
gains in  restraint  of  trade  are  primd  facie  illegal  and  void. 
A  general  restraint  is  altogether  void ;  and  a  particular 
restraint  is  illegal  and  cannot  be  supported,  unless  it  be 
founded  on  a  good  and  adequate  consideration.  It  is  incum- 
bent on  a  party  who  wishes  to  set  up  a  contract  in  favour 
of  such  restraint,  to  shew  a  sufficient  consideration  for  it, 
so  as  to  make  it  a  reasonable  and  useful  contract,  in  order  to 
exclude  the  presumption,  which  courts  of  law  will  always 
intend,  that  it  is  not  valid,  unless  the  contrary  he  shewn; 
on  the  ground  that  it  is  not  only  of  no  benefit  to  the  party 
bound,  but  a  general  mbchief  to  the  public.     In  the 
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1825.  case  of  Mitchel  v.  Reynolds^  which  is  the  leading  au- 
thority on  this  subject,  it  was  decided,  that  a  bond  or 
promise  to  restrain  a  peirson  from  trading  m  a  particu- 
lar place,  if  made  upon  a  reasonafaie  consideration,  was 
good;  but  that  it  was  otherwise^  if  there  were  no  rea- 
sonable consideration  to  restrain  a  man  from  trading 
at  all;  and  Lord  Chief  Justice  Parker^  in  delivering 
the  judgment  of  the  Court,  after  several  arguments  at 
the  bar,  said  (a):  ^'  We  are  all  of  opinion,  that  a  spe- 
cial consideration  being  set  forth  in  the  condition  of  the 
bond,  which  shews  it  was  reasonable  foi^  the  parties  to  en- 
ter into  it,  the  same  is  good;  and  that  th^  true  dis- 
tinction is,  not  between  promises  and  bonds,  but  between 
contracts  with  and  without  consideration."  ''  So,"  observ- 
ed his  Lordship  (&),  ''  all  contracts,  where  there  is  a  bare 
restraint  of  trade,  and  no  more,  must  be  void,  but  this  tak- 
ing place  only  where  the  consideration  is  not  shewn,  can 
be  no  reason  why,  in  cases  where  the  special  matter  ap- 
pears, so  as  to  make  it  a  reasonable  and  a  useful  contract, 
it  should  not  be  good.  In  contracts  where  promises  in 
restraint  of  trade  have  been  held  good,  it  is  always 
necessary  to  shew  the  consideration,  so  that  the  presump* 
tion  of  injury  could  not  take  place ;  but  it  must  be  go- 
verned by  the  special  matter  shewn."  Mr.  Serjeant  Wil- 
Hams  J  in  a  note  to  Hunlocke  v.  Blacklowe,  says  (c),  thai 
the  Court  decided,  in  Mitchel  v.  Reynolds,  that,  wherever 
a  sufficient  consideration  appeared  to  make  it  a  proper  and 
useful  contract,  and  such  as  could  not  be  set  aside  without  in- 
jury to  a  fair  contractor,  it  ought  to  be  maintained ;"  and^Lord 
Chief  Justice  Parker,  in  concluding  the  judgment  of  the 
Court  in  Mitchel  y.  Reynolds,  laid  down  this  rule(c/),  that, 
"  in  all  restraints  of  trade,  where  nothing  more  appears,  the 
law  presumes  them  bad ;  but,  if  the  circumstances  are  set 
forth,  that  presumption  is  excluded,  and  the  Court  is  to 

(a)  1  P.  Wms.  181.  (c)  2  Wms.  Saund.  156  a. 

•b)  Id.  192.  {d)  1  P.  Wms.  197- 
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judge  of  those  circumstances,  and  determine  accordingly;  1826. 
and  if  upon  them  it  appears  to  be  a  just  and  honest  con-  homer 
tract,  it  ought  to  be  maintained."  The  principle  of  Mit- 
chell. Reynolds  wa»  recognized  and  adopted  by  the  Court 
in  Chesman  v.  Nmnby  (a).  In  Davis  v.  Mason  (b),  in  con- 
sideration that  A.  would  take  B,  as  an  assistant  in  his  busi- 
ness of  a  surgeon,  for  so  long  time  as  it  should  please  A.  9  B, 
agreed  not  to  practise  on  his  own  account  for  fourteen 
years,  within  ten  miles  of  the  place  where  A,  lived,  and  gave 
a  bond  to  that  effect, — and  it  was  held  that  the  bond  was 
good  in  law ;  but  there  the  consideration  for  the  bond  was 
apparent  on  the  face  of  the  condition,  which  was  set  out  by 
the  plaintiff;  whilst  here  no  consideration  whatever  is  ex- 
pressed in  the  declaration,  or  on  the  deed  set  out  therein, 
on  which  alone  the  present  action  is  founded.  In  Gale 
V.  Reed{c)y  by  indenture  between  A.^  B.,  and  C,  dis- 
solving their  partnership  as  rope-makers,  A.  and  B. 
covenanted  to  allow  C,  during  his  life,  two  shillings  on  eve- 
ry hundred  weight  of  cordage  that  they  should  make  on 
the  recommendation  of  C,  for  any  of  his  friends  and  con- 
nections, whose  debts  should  turn  out  to  be  good ;  and 
that  A.  and  B.  should  stand  the  risk  of  such  debts  in- 
curred, -but  should  not  be  compelled  to  furnish  goods  to 
any  ofC^s  connections  whom  they  should  be  disinclined  to 
trust;  and  C.  covenanted  not  to  carry  on  the  business  of  a 
rope-maker  during  his  life  (except  on  government  contracts), 
and  that  all  debts  contracted  or  to  be  contracted  in  his  or 
their  name,  pursuant  to  the  indenture,  should  be  the  ex- 
clusive property  of  A.  and  B.^  and  that  C  should,  during 
his  life,  exclusively  employ  A.  and  B.,  and  no  other  person, 
to  make  all  the  cordage  ordered  of  him  by  or  for  his  friends 
and  connections,  on  the  terms  aforesaid,  and  should  not 
employ  any  other  person  to  make  any  cordage,  on  any  pre- 

'  (a)  2Str.744;  S.  C.2Ld.Raym.         (6)  5  Term  Rep.  ilB. 
1456 ;  3  Brown's  ParL  Gas.  349.  (c)  8  East,  80. 
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1825.         tence  whatsoever; — and  the  Court  held  that  the  covenant 
Homer       ^^  ^'  *^  employ  A.  and  B,  exclusively  to  make  cordage 
V'  for  his  friendsy  and  not  to  employ  any  other,  A.  and  B*  not 

being  obliged  to  work  for  any  other  than  such  as  they  chose 
to  trust,  was  not  illegal  and  void  as  being  in  restraint  of  trade 
without  adequate  consideration ;  on  the  ground  that  the 
whole  indenture  must  be  construed  together,  according  to 
the  apparent  reasonable  intent  of  the  parties;  and  that  the 
general  object  being  only  to  appropriate  to  A.  and  B,  so  much 
of  C.'s  private  trade  as  they  chose  to  give  his  friends  credit  for, 
so  much  only  was  covenanted  to  be  transferred,  and  C.  was 
still  at  liberty  to  work  for  any  of  his  friends  who  were  re- 
fused to  be  trusted  by  A.  and  B. : — by  which  construction, 
the  restraint  on  C.  was  only  made  co-extensive,  as  in  reason 
it  could  only  be  intended  to  be,  with  the  benefit  to  A.  and 
B. ;  and  therefore  the  restraint  on  C.  could  be  no  prejudice 
to  public  trade.  There,  however,  the  Court  decided  on 
the  object  and  intention  of  the  parties  to  the  indenture, 
which  was  set  out  in  the  declaration,  from  which  the 
Court  were  enabled  to  judge  whether  it  was  founded  on  an 
adequate  consideration  or  not.  But  here,  as  the  plaintiiF 
has  not  shewn  any  consideration  in  the  declaration,  the 
Court  cannot  presume  that  the  deed  declared  on  contain- 
ed any  consideration,  as,  if  it  did,  it  was  the  plaintiff's 
duty  to  set  it  out;  and,  as  he  did  not  do  so,  the  pre- 
sumption is  against  the  legality  of  the  deed;  a  presump- 
tion which  can  only  be  excluded  by  the  plaintiff's  shewing 
that  the  defendants'  covenants  therein  were  founded  on  a 
good  and  sufficient  consideration. 

Mr.  Serjeant  Taddy^  corUrh. — Although  the  declaration 
might  have  been  bad  on  special  demurrer,  yet  it  is  stated 
that  the  defendants,  for  the  considerations  mentioned  in 
the  deed  (which  the  plaintiff  brought  into  Court),  cove- 
nanted not  to  enter  into  or  pass  through  certain  towns,  to 
solicit  or  take  orders,  within  the  space  of  certain  prohi- 
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bited  days.  If,  therefore,  the  defendants  meant  to  insist  on  1825 
the  illegality  of  the  deed,  or  the  inadequacy  of  the  consi- 
deration, they  should  have  craved  oyer,  and  objected  to 
its  sufficiency ;  but,  they  not  having  done  so,  the  Court  must 
presume  that  there  was  a  good  and  adequate  considera- 
tion. Whether  a  consideration  be  sufficient  or  not,  is 
matter  of  fact,  and  need  not  be  set  out  on  the  face  of 
the  record.  In  the  case  of  The  King  v.  The  Justices 
of  Scammondeny  Lord  Kenyan  said  (a),  that  it  was  clear 
that  a  party  might  prove  other  considerations  than  those 
expressed  in  the  deed.  This  is  permitted  in  all  cases 
of  covenants  to  stand  seised  to  uses.  In  Filmer  v. 
Gatt  {b),  where  the  considerations  mentioned  in  the  deed 
were  '*  10,000/.  and  natural  love  and  affection,''  the  Jury 
having,  on  an  issue,  found  that  those  words  formed  no 
part  of  the  consideration,  the  deed  was  set  aside.  Here, 
the  plaintiff  was  not  bound  to  set  out  in  his  declaration 
all  the  considerations  in  the  deed.  The  defendants  should 
have  demurred  to  the  declaration,  if  they  had  wished  to 
raise  the  question.  The  Court  cannot,  on  this  record,  judge 
as  to  the  adequacy  of  the  consideration.  It  is  a  fact  for  a 
Jury  to  determine.  The  situation  of  the  parties  is  apparent ; 
and  the  manifest  intention  was,  that,  if  the  plaintiff  would 
release  the  defendant  Aahford  from  his  engagement  be- 
fore the  expiration  of  his  term,  so  as  to  allow  him  to  enter 
into  partnership  with  Ainsworth,  they  would  not  solicit 
orders  in  certain  towns  until  a  certain  number  of  days  af- 
ter the  plaintiff  or  his  travellers  should  have  left  them. 
Both  parties  were  to  gain  a  benefit;  and,  as  the  plaintiffhas 
averred  that  the  defendant's  covenant  is  founded  on  consi- 
derations expressed  in  the  deed,  such  considerations  must 
be  taken  to  be  sufficient,  until  the  contrary  be  shewn. 

Cur,  adv,  vult, 

{a)  3  Term  Rep.  475.  (6^  7  Bro.  Pari.  Cas.  70. 
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1826.  Lord  Chief  Justice  Best,  on  this  day,  after  reading  the 

Homer        declaration,  delivered  the  judgment  of  the  Conrt  as  fol- 
»•  lows : — 

ASHFORD. 

The  defendants  have  not  craved  oyer  of  the  deed,  but 
have  pleaded  over;  and  the  plaintiff  has  demurred  specially 
to  their  plea,  which  it  has  been  admitted  is  bad :  but  it  has 
been  insisted,  for  the  defendants,  that  the  declaration  can- 
not be  supported,  as  it  does  not  shew  a  sufficient  consider- 
ation for  the  restraint  imposed  on  the  defendants ;  and  that, 
even  if  it  did,  as  it  does  not  appear  on  that  part  of  the 
deed  which  is  set  out,  and  on  which  the  declarationis  found- 
ed, we  are  not  to  assume  that  that  instrument  was  ground- 
ed on  a  legal  or  adequate  consideration.     But  we  are  all 
of  opinion,  that  the  consideration  stated  on  the  face  of 
the  record  is  quite  sufficient  to  support  the  deed  on  which 
the  action  is  brought.     The  general  principles  on  which 
deeds  or  other  instruments  in  restraint  of  trade  are  void, 
are  laid  down  by  Lord  Chief  Justice  ParJcer  in  Mitchel  v. 
Reynolds f  where,  among  others,  it  is  stated,  that  it  tends  to 
a  monopoly,  and  is  against  the  policy  of  the  law;  for  the  law 
will  not  permit  one  person  to  restrain  another  from  exercis- 
ing a  trade  or  calling  so  as  to  operate  to  the  general  preju- 
dice of  the  community,  or  the  private  right  or  interest  of 
the  individual  who  wishes  to  profit  by  it.     But  it  was  de- 
cided in  Mitchel  v.  Reynolds^  which  has  been  since  re- 
cognized as  an  authority,  that,  if  there  be  an  adequate  or 
apparent  reasonable  consideration,  such  a  restraint  may 
be  imposed.     We  have  no  difficulty  in  saying,  that,  in  this 
case,  there  is  abundant  consideration  expressed  in  the  de- 
claration.    If  an    engagement  of  this   description  were 
deemed  not  to  be  binding  on  the  parties,  no  person  would 
venture  to  take  a  clerk  or  servant  into  his  employ  or  con- 
fidence ;  for,  when  such  servant  had  acquired  the  knowledge 
to  be  derived  from  such  employment,  and  had  obtained 
the  names  of  all  his  master's  customers,  he  might  set  him- 
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self  up  in  opposition   to  his  employer;  and  it  is  a  well-         1825 
known  fact,  that  few  of  the  principal  tradesmen  or  persons       ^'I^''     ' 

*^  ^  ^  HOMCR 

engaged  in  commerce  in  London  travel  on  their  own  account,  v. 

but  commonly  send  clerks  or  riders  to  solicit  and  take  or- 
ders from  their  different  customers  in  the  country ;  and  here 
it  appears  by  the  declaration,  that  Ashfordy  one  of  the  de- 
fendants, had  hired  himself  to  the  plaintifFfor  a  certain  term, 
in  the  capacities  of  clerk,  book-keeper,  and  traveller,  in  a 
certain  specified  trade  then  carried  on  by  the  plaintiff;  and 
that  he  had  agreed  with  the  plaintiff  not  to  work  for  or  be 
employed  by  any  other  person  during  the  term,  without  the 
plaintiff's  consent  in  writing ;  that  Ashford,  previously  to 
the  determination  of  the  term,  was  desirous  of  entering  in- 
to partnership  with  the  other  defendant  Ainsworthy  for  the 
purpose  of  carrying  on  the  same  trade  in  which  the  plaintiff 
was  engaged;  but  that  he  was  prevented  from  so  doing  by 
reason  of  the  term  of  his  engagement  with  the  plaintiff  be< 
ing  still  undetermined ;  and  that  the  indenture  on  which 
the  action  is  founded  was  then  executed  between  the  plain- 
tiff and  both  the  defendants;  by  which  it  appears  that 
the  plaintiff  assented  to  a  proposal  made  by  the  defend- 
ants to  release  Ashford  from  his  engagement  with  him 
the  plaintiff,    to  enable  him  to  enter    into  partnership 
with  Ainsworth:    but,   as  Ashford  had  a  knowledge   of 
certain  customers  who  were  in  the  habit  of  dealing  with 
the  plaintiff,  it  was  stipulated  by  the  deed  that  the  defend- 
ants should  not  enter  certain  towns  in  which  such  custom- 
ers resided,  to  solicit  orders  from  them,  until  a  certain  num- 
ber of  days  had  expired,  within  which  the  plaintiff  or  his 
travellers  might  call  on  or  visit  such  customers.     That  ap- 
pears to  us  to  be  a  reasonable  and  sufficient  consideration, 
an4  such  an  engagement  as  a  prudent  master  would  require 
from  his  servant.     The  only  remaining  difficulty,  then,  is, 
whether  there  is  a  sufficient  consideration  apparent  on  the 
face  of  the  deed,  as  set  out  in  the  declaration,  to  restrain 
the  defendants  from  visiting  those  towns  within  the  days 
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1825.  and  times  therein  limited,  or  whether  it  was  incumbent  on 

^T^''^  the  plaintiff  to  set  out  the  consideration  at  length.     I  think 

nOMER 


V. 
ASHFORD. 


that  it  was  not  necessary ;  for,  if  the  consideration  is  admit- 
ted by  the  pleadings,  the  deed  may  be  supported,  although, 
as  set  out,  it  does  not  of  itself  express  a  sufficient  consider- 
ation. No  case  has  been  presented  to  us  as  having  decid- 
ed, that,  in  a  declaration  on  a  deed  or  instrument  of  this  de- 
scription, the  consideration  must  of  necessity  appear  upon  the 
face  of  it.  But  there  are  many  authorities  to  prove  that  a 
consideration  dehors  a  deed  may  be  stated  or  shewn  in  plead- 
ing. Although  a  bargain  and  sale  without  consideration 
is  void,  yet  Lord  Coke  says  (a):  "  Albeit  no  valuable  con- 
sideration be  expressed  in  the  indenture,  yet,  if  any  were 
given,  the  same  may  be  averred,  and  the  land  does  suf- 
ficiently pass."  So,  in  Miichel  v.  Reynolds^  Lord  Chief 
Justice  Parker  said  (6),  that,  although  it  might  be  made  a 
question,  that,  supposing  it  did  not  appear  whether  or  not 
the  contract  was  made  upon  good  consideration,  or  was 
merely  injurious  and  oppressive,  he  did  not  see  why  that 
should  not  be  shewn  by  pleading.  In  Filliers  v.  Beau* 
mont  (c),  an  assurance  was  made  to  a  woman,  to  the  intent 
that  it  should  be  for  a  jointure,  but  it  was  not  so  express- 
ed in  the  deed;  and  yet  the  Court  held,  that  it  might  be 
averred  that  it  was  for  a  jointure,  and  that  such  covenant 
was  not  traversable.  In  Monnington  v.  William  (</),  the  de- 
fendant  in  replevin  avowed  for  a  rent-charge,  and  set  forth 
that  the  plaintiff  granted  a  rent  to  J.  S.,  in  fee,  who  grant- 
ed, bargained,  and  sold  it  to  the  avowant;  and,  upon  issue 
on  non  concessit,  it  was  found  for  the  avowant;  and,  although 
it  was  afterwards  moved  in  arrest  of  judgment,  that  no  con- 
sideration for  the  grant  was  alleged,  yet  the  Court  held 
that  it  was  good  after  verdict,  as  it  should  be  intended 
that  evidence  was  given  of  the  consideration  on  the  trial 


(a)  2  Inst.  672.  (f)  Dyer,  146. 

(6)  1  P.Wras.  JDl.  (c/)  1  Vent.  109. 
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Ify  therefore,  a  consideration  be  admitted  by  the  pleadings,  it  1825. 
is  sufficient.  But,  if  the  issue  raise  a  question,  whether  there 
was  any  consideration  or  not,  as,  if  the  defendants  in  this  case 
had  demurred  specially  to  the  declaration,  or  craved  oyer  of 
the  deed,  and,  on  its  being  produced,  there  did  not  appear  to 
have  been  any  adequate  legal  consideration,  it  would  not 
have  sufficed,  as  nothing  could  be  added  to  what  was  stated 
or  might  be  found  in  the  deed,  nor  could  its  meaning  or 
intent  be  explained  by  parol  testimony.  But  that  is  not 
the  ground  on  which  we  shall  decide  this  case*  In  the 
declaration,  it  is  distinctly  stated,  that  the  defendants,  for 
the  amtideratioM  in  the  deed  mentioned^  covenanted  with 
the  plaintiff  that  they  would  not  enter  into,  or  pass  through, 
certain  towns,  to  solicit  orders^  within  certain  periods 
therein  limited;  and,  consequently,  it  appears  that  the 
deed  was  founded  on  some  consideration.  If  the  defend- 
ants had  intended  to  object  to  the  sufficiency  of  the  con- 
siderations as  set  out  in  the  deed,  they  should  have  de- 
manded oyer;  but,  as  they  have  not  done  so,  we  must  pre- 
sume that  it  did  contain  a  sufficient  legal  consideration. 
So,  they  might  have  demurred  specially  to  the  declaration, 
and  assigned  for  cause,  that  there  was  no  sufficient  consi- 
deration expressed  therein ;  but,  as  they  have  done  neither, 
it  appears  to  us  that  there  is  a  sufficient  statement  of  con- 
sideration in  the  declaration  for  the  restraints  to  which  the 
defendants  covenanted  to  submit,  and  consequently  that 
there  must  be — 

Judgment  for  the  plaintiff  (a). 

My  Brother  Gaselee^  who  is  obUged  to  be  absent  on 
account  of  indisposition,  fully  concurs  in  the  judgment  of 
the  Court. 

(«)  See  Hayward  v.  Young,  2  Chit.  Rep.  407. 
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1825. 

^^frsday  RlCHARDSON  V.  MeLLISH. 

Nov.  2Ath, 

In  assumpsit  for  J  HIS  was  an  action  of  assumpsit  on  a  special  agreement, 
agreement,  tbe  &"<!  ^^^  tried  before  Lord  Giffhrd,  at  Guildhall,  at  the 
uTnerrlu"  ~°^  Sittings  after  Hilary  Terra,  1824.  The  declaration  con- 
counu,  some  of  tained  four  special  counts,  and  the  usual  money  counts. 

which  were  bad 

in  law;  and  the  The  defendant  pleaded  the  general  issue,  and  the  Jury 
nerai  verdict  for  found  a  general  verdict  for  the  plaintiff  on  all  the  counts, 
the  plaintiff.       —damages,  7,500/.     In  Easier  Term,  1 824,  a  rule  nisi  was 

The  evidence  . 

applied  to  the  obtained  by  the  defendant,  to  set  aside  the  verdict,  and 
ter  writ  of  error  that  a  ncw  trial  might  be  had,  or  that  the  judgment  might  be 
after^aiiument  ^^restcd ;  and,  in  support  of  the  latter  objection,  it  was  con- 
in  the  Court  of  tended,  that  the  agreement  ^et  out  in  the  declaration  was 

King*s  Benchy  ,  .  . 

this  Court  or-  without  Consideration,  or  at  all  events  illegal,  as  being  contra- 

to  iTe  anTendedr  ^J  ^^  public  poHcy,  and  the  bye-laws  of  the  East  India  Com- 

verdultTo7the^  i>awy.  The  Court,  after  a  full  and  able  argument,  in  Trimty 

plaintiff  on  the  Term,  1824,  ordered  the  rule  to  be  discharged  (a).     The 

for  the  defend-  defendant  afterwards  removed  the  cause,  by  writ  of  error, 

others -^  and  '^  ^^^  Court  of  King's  Bench,  and  it  came  on  there  for  ar- 

they  also  order-  gumcnt  at  the  Sittings  in  6a;ic  after  the  last  Term ;  and, 

ed  the  jiidg-  ... 

ment-roU  to  be  ou  its  being  insisted,  that  some  of  the  counts  in  the  decla- 
Mncnded plslea,  ration  werc  bad,  as  they  did  not  set  forth  any  sufficient 
after  the  judg-    consideration  for  the  promises  stated  therein,  and,  there- 

ment  of  this  *^  '  ' 

Court  had  been  fore,  that  the  verdict  could  not  be  supported,  that  Court 
entered  of  re-      took  time  to  consider.     Under  these  circumstances — 

cord  in  the 
Court  of  error. 

Mr.  Serjeant  Bosanquet,  on  a  former  day  in  this  Term 
(and  before  the  Court  of  King's  Bench  had  pronounc- 
ed judgment),  obtained  a  rule  nisi  that  the  ^o^^a  might 
be  amended  by  the  notes  of  Lord  Gifford,  by  entering 
a  verdict  for  the  plaintiff  on  the^r^^  count  of  the  declara- 
tion, and  for  the  defendant  on  the  other  counts.  The 
learned  Serjeant  founded  his  motion  on  an  affidavit,  which 
stated,  that,  on  an  application  being  made  to  his  Lord- 

(«)  See  9  B.  Moore,  435;  S.  C.  2  Bing.  229. 
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ship  to  alter  the  postea  as  above,  he  refused  to  interfere,         1825. 
he  having  been  promoted  to  the  office  of  Master  of  the    „^    "*     ' 

of  ...  RlCH\RX>tON 

Rolls  since  the  cause  was  tried ;  but  he  advised  the  plaintiff  « . 

to  make  the  present  application  to  the  Court.    It  was  also 
sworn,  that  it  was  necessary  that  the  amendment  should 
be  made,  for  the  purpose  of  the  due  admuiistration  of  jus- 
tice.    The  learned  Serjeant  relied  mainly  on  the  case  of 
WilUams  v.  Breedon  (a),  where,  a  general  verdict  having 
been  given  on  two  counts,  one  of  which  was  bad,  and  it 
appeared  by  the  Judge's  notes  that  the  Jury  had  calcu- 
lated the  damages  on  evidence  applicable  to  the  good 
count  only,  the  Court  directed  the  verdict  to  be  amended  by 
entering  it  on  that  count,  although  evidence  was  given  ap- 
plicable to  the  bad  count  also.     In  Shori  v.  Coffin  (6),  the 
Court  of  King's  Bench,  after  a  writ  of  error,  and  in  nuUo 
est  erratum  pleaded,  and  an  argument  in  the  Exchequer 
Chamber^  amended  a  judgment  which  had  been  entered 
against  an  executor,  de  bonis  propriis^  by  making  it  de 
boms  testatoris,  si  ^c,  et  de  bonis  propriis,  si  non  %c. 
In  Tidds  Practice,  it  is  said  (c),  that  the  amendment  may 
be  made  in  any  stage  of  the  proceedings ;  and  those  things 
which  are  amendable  before  error  brought,  are  amendable 
afterwards;  and  that,  after  error  brought  in  the  King's 
Bench,  on  a  judgment  of  the  Court  of  Common  Pleas,  the 
amendment  may  be  made  in  the  former  Court,  or  in  the 
Court  below;  and  that,  if  the  clerk  of  the  treasury  of  this 
Court  attend  with  the  record  in  the  King's  Bench,  the  latter 
Court,  on  motion,  will  order  the  transcript  to  be  amended  by 
it.  In  Doed,  Church  v.  Perkins  (d),  it  was  held,  that  the pos^ 
tea  might  be  amended  by  the  Judge's  notes,  after  final  judg- 
ment, and  a  writ  of  error  brought,  and  joinder  in  error: 
and  in  Petrie  v.  Hannay  {e),  in  assumpsit,  the  defendant 


(a)  1  Bos.  &  Pill.  329.  (rf)  3  Term  Rep.  749. 

(6)  6  Burr.  2730.  (c)  Id.  669. 

(c)  7th  Edit.  747. 
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1S25.         pleaded  the  general  issue  and  the  statute  of  limitations^ 
R  cHARDso      *^"^   *  verdict  having  been    found  for  the   plaintiff  on 
v*  the  first  issue,  and  no  notice  taken  of  the  last,  the  de- 

fendant  brought  a  writ  of  error  in  the  House  of  Lords,  and 
assigned  for  error,  that  no  verdict  was  given  on  the  second 
plea;  and  the  Court  of  King's  Bench,  after  such  error  had 
been  assigned,  allowed  the  plaintiff  to  amend  according  to 
the  Judge's  notes,  by  adding  a  verdict  for  him  on  the 
second  plea.  Although,  in  Harrison  v.  King  (a),  where 
a  general  verdict  was  taken  for  the  plaintiff,  the  Court  re- 
fused to  allow  it  to  be  entered  on  one  count,  according  to 
the  evidence  on  the  Judge's  notes,  yet  there,  no  application 
was  made  for  the  amendment  until  after  the  lapse  of  eight 
years,  and  qfier  the  judgment  had  been  reversed  in  error. 
Here,  however,  the  original  record  remams  in  this  Court, 
and,  if  the  postea  be  amended  as  prayed,  the  Court  of 
King^s  Bench  will  order  the  transcript  to  be  amended  in 
conformity  thereto. 

[Lord  Chief  Justice  Best  read  the  notes  of  Lord  Gif" 
ford,  who  stated,  that  an  agreement  was  given  in  evidence, 
which  corresponded  with  and  proved  the  first  count,  in 
which  the  whole  of  the  agreement  was  set  out,  and  firom 
which  it  appeared  that  the  plaintiff  was  the  commander  of 
an  Etosi  India  ship  called  tlie  Minerva,  and  that  the  de- 
fendants wished  to  purchase  the  command,  provided  the 
plaintiff  would  give  it  up  and  allow  a  person  of  the  name 
of  Mills  to  be  appointed,  on  condition  of  the  plaintiff's 
being  reinstated  in  case  of  the  death  of  Mills,  and  provid- 
ed the  Easl  India  Company  would  assent  to  such  ex- 
change of  command.  It  was  proved  that  the  former 
owners,  with  the  approbation  of  the  Company,  had  ap- 
pointed the  plaintiff  to  command  the  ship  for  a  voyage  next 
following  the  date  of  the  agreement ;  and  that  a  commander 

(a)  1  Barn.  &  Aid.  161. 
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could  Dot  be  removed  .after  he  had  been  approved  of  by         1825. 
the  owner  for  a  particular  voyage,  without  the  assent  of 
the  Company ;  that  the  former  owners  wished  to  sell  the  v. 

Minerva  as  a  free  ship,  to  which  no  commander  was  at* 
tachedy  and  that  the  plaintiff  refused  to  give  up  the  com- 
mand to  them;  that,  after  the  agreement  between  the  plain- 
tiff and  defendant,  the  latter  wrote  to  the  Etist  India  Cam- 
panjff  requesting  them  to  permit  the  plaintiff  to  exchange 
the  command  of  the  Minerva  for  that  of  the  Marquis  of 
Ely;  and  that,  at  the  foot  of  the  letter,  the  plaintiff  wrote, 
that  the  exchange  was  made  with  his  sanction  and  appro- 
bation ;  and  that,  on  the  receipt  of  that  letter,  orders  were 
sent  from  the  India  House  to  swear  the  plaintiff  into  the 
command  of  the  Marquis  of  Ely ^  and  Mills  into  the  com- 
mand of  the  Minerva;  that  Mills  died  on  board  the  Miner-- 
va,  and  that  the  plaintiff  afterwards  applied  to  the  defendant 
to  be  reinstated  in  the  command,  according  to  the  terms  of 
the  agreement;  and  that,  on  the  defendant's  reftisal,  the 
present  action  was  commenced.  His  Lordship,  in  conclu- 
sion, stated,  that  he  was  satisfied  with  the  verdict,  and 
thought  that  the  amendment  ought  to  be  allowed.] 

Mr.  Serjeant  Lawes,  and  Mr.  Serjeant  Wilde  now  shewed 
cause. — This  is  not  an  application  to  the  jurisdiction,  but 
merely  to  the  discretion,  of  the  Court.  It  is,  there- 
fore, incumbent  on  the  party  applying  for  the  amend- 
ment to  shew  that  it  is  absolutely  necessary;  whereas  it 
is  merely  alleged  that  it  is  requisite  for  the  due  ad- 
ministration of  justice.  There  is  consequently  no  ground 
to  induce  the  Court  to  interfere;  particularly  as  the 
evidence  at  the  trial  might  have  applied  to  other  counts 
than  the  first;  and  the  third  and  fourth  cannot  be 
supported,  as  there  is  no  sufficient  apparent  considera- 
tion for  the  promises  therein  set  forth.  Where  general 
damages  are  given  on  a   declaration  containing   several 
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1826.  counts,  and  one  count  is  defective,  and  the  evidence  at 
Richardson  ^^^  ^^^^^  applies  to  that  count  only,  the  verdict  may  be 
amended  by  the  Judge's  notes,  and  confined  to  the  good 
count;  but,  if  the  evidence  applies  to  all  the  counts,  the 
poatea  cannot  be  amended,  because  it  is  impossible  for  the 
Judge  to  say  on  which  of  the  counts  the  Jury  found  the 
damages,  or  how  they  had  apportioned  them.  Although, 
in  Short  v.  Coffin^  the  Court  of  King's  Bench  allowed  a 
judgment  to  be  amended  after  argument  in  the  Exchequer 
Chamber;  yet,  it  was  on  the  ground  that  the  mis-entry 
was  the  mistake  of  the  clerk.  So,  in  Chapmany.  Gale(a)f 
the  amendment  was  allowed,  on  an  aflSidavit  which  stated 
that  the  judgment  had  been  erroneously  entered,  through 
the  misprision  of  the  attorney's  clerk. 

At  all  events,  the  application  for  the  amendment  should 
have  been  made  in  an  earlier  stage  of  the  proceedmgs.  The 
plaintiff  should  have  made  his  election  on  which  count  the 
verdict  should  be  entered,  either  at  the  trial,  or  within  a  rea- 
sonable time  afterwards,  or  when  the  motion  was  made  to  ar- 
rest the  judgment.  In  Lee  v.  Muggeridge  (6),  the  Court 
compelled  the  plaintiff,  in  the  Term  after  the  trial,  to  elect 
on  which  count  he  would  enter  up  the  verdict,  which  had 
been  taken  generally.  In  Grant  v.  AstlCf  where  the  plaintiff 
obtained  a  general  verdict,  on  which  judgment  was  entered 
up,  the  defendant  brought  a  writ  of  error,  and  Lord  Mans- 
Jield  said  (c):  '*  In  civil  cases  the  rule  is  now  settled,  and 
we  have  gone  as  far  as  we  can  by  allowing  verdicts  to  be 
amended  by  the  Judge's  notes.  That  might  have  been 
done  in  this  instance,  in  an  earlier  stage  of  the  proceedings, 
but  cannot  now,  after  judgment ;"  and  the  Court  awarded 
a  venire  de  novo.  In  Harrison  v.  King,  Mr.  Justice 
Abbott  said  {d) :  ^*  Where  a  declaration  consists  of  many 

(a)  2  Lev.  22.  (c)  2  Doug.  730. 

{b)  6  Taunt.  36.  (rf)  1  Barn.  &  Aid.  163. 


IN  THE  SIXTH  YEAR  OF  GEO.  IV.  109 

counts,  it  is  the  duty  of  the  plaintiff  to  consider  at  the  trial         1828. 
upon  what  counts  he  will  have  the  verdict  entered,  and  to    _ 

*  '  Richardson 

apply  to  the  Judge  at  that  time,  in  order  that  the  verdict  v. 

may  be  entered  on  the  good  counts ;  but,  as  this  must  ne- 
cessarily be  attended  with  great  delay  at  the  trial,  it  has  been 
the  habit  and  practice  to  do  that  afterwards  which  could 
not  conveniently  be  done  at  the  trial.    But  still,  I  think  the 
application  should  be  made  recently  after  the   trial,  for 
the   Judge  bears  then  in   memory   much   of  what  has 
passed  at  the  time,  whereas  it  is  impossible  to  suppose, 
that,  at  a  great  distance  of  time,  any  human  memory  can 
recollect  the  circumstances."    In  this  case,  when  the  mo- 
tion was  made  to  arrest  the  judgment,  it  was  sufficient  to 
arouse  the  suspicions  of  the  plaintiff;  and  he  ought  then 
to  have  seen  whether   all  the   counts  in  his  declaration 
could  be  supported.     In  Eddowes  v.  Hopkins^  Mr.  Jus- 
tice BuUer  said  (a),  '^  there  was  this  distinction,  that,  if  there 
was  only  evidence  at  the  trial  upon  such  of  the  counts  as 
were  good  and  consistent,  a  general  verdict  might  be  al- 
tered from  the  notes  of  the  Judge,  and  entered  only  on  those 
counts;  but  that,  if  there  was  any  evidence  which  applied 
to  the  other  bad  or  inconsistent  counts — as,  for  instance, 
in  an  action  for  words,  where  some  actionable  words  are 
laid,  and  some  not  actionable,  and  evidence  given  of  both 
sets  of  words,   and  a  general  verdict — there  the  posiea 
could  not  be  amended,  because  it  would  be  impossible  for 
the  Judge  to  say  on  which  of  the  counts  the  Jury  had 
found  the  damages,  or  how  they  had  apportioned  them : 
that,  in  such  a  case,  the  only  remedy  is  by  awarding  a  venire 
de  novo''    But,  in  Holt  v.  Scholejield (6),  where  some  of 
the  counts  in  the  declaration  were  good  and  some  bad 
in  law,  and  general  damages  were  given,  the  Court  order- 
ed the  judgment  to  be  arrested,  and  would  not  award  a  ve- 
mre  de  novo,  and  Mr.  Justice  Lawrence  said,  that  the  plain- 

(a)  1  Doug.  377.  ih)  6  Term  Rep.  691. 
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1825.         tifF  ought  not  to  be  at  liberty  to  amend  by  the  Judge's 
Richardson    ^'^^^^9  because  the  evidence  applied  as  well  to  the  bad  as 
V.  to  the  good  counts.     Williams  v.  Breedon  was  decided, 

on  the  ground  that  it  sufficiently  appeared  that  the  Jury 
had  calculated  the  damages  on  one  count  only.  In  Scou^ 
gull  v.  Campbell  {a),  the  Court  refused  an  application  to 
amend  the  entry  of  a  verdict  according  to  the  notes  of  an 
arbitrator,  to  whom  the  cause  had  been  referred;  and 
said,  that,  "  where  a  party  was  desirous  of  entering  a  verdict 
according  to  the  Judge's  notes,  the  Court  had  no  power 
to  make  any  order  upon  the  subject,  still  less  to  have  the 
Judge's  notes  brought  before  the  Court;  and  that  the  usual 
practice  in  such  cases  was,  to  go  before  the  Judge  himself, 
and  have  the  verdict  entered  according  to  his  notes ;  it 
was  not  an  application  to  the  Court.'*  In  Newcombe  v. 
Green  {b)f  the  postea  was  amended  by  the  Judge's  notes  by 
rectifying  a  mistake  of  the  associate,  who  had  only  marked 
'  one  shilling'  damages,  instead  of '  274*/.  4^.  1  Irf.,'  the  ver- 
dict found  by  the  Jury,  and  so  entered  by  the  Judge  in  his 
minutes.  So,  in  Taylor  y.  Whitehead  (c),  the  officer,  hav- 
ing by  mistake  entered  a  verdict  for  the  defendant  on  three 
issues  in  trespass,  whereas  the  Jury  found  for  the  plain- 
tiff on  the  first  and  second,  and  for  the  defendant  on  the 
last  only,  the  Court  ordered  the  postea  to  be  amended  by 
the  Judge's  notes.  Although  in  De  Tastet  v.  Ruckerid)^ 
the  Court  of  Exchequer  Chamber  allowed  the  transcript 
of  the  record  to  be  amended  afler  error  brought ;  yet  it  was 
on  the  ground,  that  the  officer  of  the  Court  had  omitted  to 
enter  the  finding  of  the  Jury  on  issue  joined  on  a  plea  of 
set-off.  Although,  therefore,  the  postea  may  be  amended 
by  the  Judge's  notes  where  there  has  been  a  mistake  by 
the  officer,  yet  the  Courts  have  never  allowed  an  amendment 
after  writ  of  error,  where  the  mistake  has  appeared  on  the 

(a)  1  Chit.  Rep.  283.  (r)  2  DoMg,  746. 

(6)  1  Wile.  33;  5  C.  2  Str.  1 197.      (rf)  6  B.  Moore,  137. 
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face  of  the  proceedings,  or  the  party  applying  for  the         1825. 
amendment  has  been  guilty  o( laches;  and,  as  all  the  counts  nosoN 

in   this  declaration   were  founded   on  one  and  the  same  v. 

agreement,  the  evidence,  or,  at  all  events,  a  part  of  it, 
might  be  applied  to  those  counts  which  cannot  be  sup- 
ported; and  it  is  impossible  to  say  on  which  count  the 
Jury  found  their  verdict.  The  plaintiff  should  have  made 
hia  election  at  the  trial,  or,  at  all  events,  he  should  have 
made  the  application  to  enter  the  verdict  on  the  first 
count  of  the  declaration,  when  the  motion  was  made  to  ar- 
rest the  judgment. 

Mr.  Serjeant  Vaughan,  Mr.  Serjeant  Bosanquei,  and 
Mr.  Serjeant  Taddy,  in  support  of  the  rule,  were  stopped 
by  the  Court. 

Lford  Chief  Justice  Best. — I  am  of  opinion  that  the 
plaintiff,  both  in  justice  and  law,  is  entitled  to  retain  his 
verdict,  not  only  on  the  ground  that  my  Lord  Gifford, 
who  tried  the  cause,  has  reported  to  us  that  he  is  perfectly 
satisfied  with  it,  but  because  this  Court,  after  a  full  and  in- 
genious argument,  discharged  the  rule  for  a  new  trial  and 
in  arrest  of  judgment.     The  only  thing  that  induced  me 
to  pause  was,  a  doubt  I  had  whether,  after  the  record  was 
gone  firom  this  Court,  we  had  authority  to  amend  thepos- 
tea;  but  it  appears  that,  on  several  occasions,  this  Court 
has  ordered  such  an  amendment  to  be  made,  not  only  af- 
ter the  record  has  been  removed,  but  after  argument  in  a 
court  of  error.     If  only  one  case  had  been  found,  I  should 
have  been  disposed  to  act  upon  it.     It  is  true  that  a  court 
of  error  cannot  amend,  as  they  have  nothing  to  amend  by 
until  the  proceedings  are  amended  in  the  Court  below; 
and,  if  this  Court  could  not  amend,  instead  of  a  court  of 
error  being  for  the  advantage  of  the  country,  (the  object 
of  its  creation  being  to  obtain  an  uniformity  of  decisions 
coiMonant  to  reason  and  to  law),  such  Court  would  be 
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^  ^^^^' ,       not  only  of  no  avail,  but  a  perfect  nuisance;  and  it  is  ne- 
RicHARDsoN    ^er  too  late  for  us  to  do  what  is  necessary  to  be  done  for 
the  purpose  of  preventing  injustice.     In  Short  v.  Coffin, 
the  Court  o{  King's  Bench  allowed  a  judgment  against  an 
executor  to  be  amended  after  writ  of  error  brought,  and  argu- 
ment in  the  J^orcA^gu^r  CAamAer thereon;  and  Lord  Mans- 
Jield  said : ''  It  is  not  an  error  in  the  judgment  of  the  Court  in 
point  of  law."  Here,  the  merits  as  wellas  the  law  of  the  case 
were  fully  argued  before  us,  on  the  general  grounds  that 
no  sufficient  consideration  appeared  on  the  whole  of  the  de- 
claration, and  that,  even  if  there  were,  the  agreement  on 
which  the  action  was  founded  was  void,   being  against 
law.     If  our  attention  had  been  drawn  to  the  different 
counts  of  the  declaration,  or  it  had  been  said  that  there  was 
a  consideration  expressed  in  one  count  only,  and  not  in  the 
others,  we  should,  without  the  least  hesitation,  have  di- 
rected the  postea  to  be  amended  by  entering  the  verdict 
on  the  count  which  was  good.     But  this  was  not  advert- 
ed to  at  the  time,  although  a  motion  was  made  in  arrest 
of  judgment,  and  discharged;  and,  although  it  has  been 
said  that  the  plaintiff  has  been  guilty  of  laches  in  not  making 
the  application  then,  yet  his  attention  was  never  drawn  to 
any  difference  between  the  counts;  nor  did  it  occur  to  the 
defendant's  counsel  that   any  material  variance  existed: 
the  point  was  argued  on  the  whole  of  the  declaration.     It 
has  been  further  said,  that  the  writ  of  error  should  have 
aroused  the  plaintiff,  or  raised  his  suspicions;  but  the 
principal  error  assigned  was,  that  the  declaration  did  not 
set  forth  any  good  or  suBScient  consideration  for  any  of 
the  promises  stated  in  the  declaration :  no  distinction  was 
made,  in  the  assignment  of  errors,  between  the  different 
counts.     The  plaintiff,  therefore,  could   not  have  been 
aware  that  the  court  of  error  would  ground  their  opin- 
ion on  some  or  one  of  the  counts  in  the  declaration.     It 
has  been  most  properly  and  truly  admitted  that  this  is  an 
application  to  the  discretion  of  the  Court ;  and  it  has  been 
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Stated  to  us  on  affidavit,  that  the  amendment  was  necessa-         1825. 
ry  for  the  due  administration  of  justice.     We  alone  are  to    h,chari)so!* 
judge  as  to  the  reasonableness  of  the  time  within  which  ». 

such  an  application  as  this  should  be  made.  That  must 
depend  upon  the  circumstances  of  each  particular  case ;  and 
here  it  does  not  appear  to  me  to  be  unreasonable.  It  has 
been  insisted  that  the  evidence  given  at  the  trial  might 
have  been  applicable  to  all  the  counts;  but  the  learned 
Judge  who  tried  the  cause  has  reported  to  us  that  the 
evidence  sustained  the  first  count ;  and  it  is  manifest  from 
the  report  that  it  was  quite  sufficient  to  support  it.  That 
count  was  expressly  founded  on  the  agreement,  which  in 
strictness  corresponded  with  it,  and  for  the  breach  of 
which  the  plaintiff  sought  to  recover  damages  in  this  ac- 
tion. But,  putting  it  on  principle,  it  is  sufficient  for  us  to 
say,  that  justice  requires  this  amendment  to  be  made ;  and 
more  particularly  so,  as  the  damages  would  not  have  been 
different,  if  the  verdict  had  been  taken  on  the  first  count 
only,  as  no  evidence  was  adduced  which  was  not  strictly 
applicable  to  or  admissible  under  that  count.  Although, 
in  an  action  of  slander,  if  some  words  are  proved  which 
are  not  actionable  in  themselves,  and  others  which  are, ' 
and  the  former  could  not  have  been  proved  but  for  the 
bad  counts  in  the  declaration,  the  Court  would  not  direct 
the  verdict  to  be  entered  on  the  counts  which  were  good ; 
and  although  Mr.  Justice  Buller^  in  Eddowes  v.  Hopkitis, 
said,  that,  where  some  actionable  words  were  laid,  and  some 
not  actionable,  and  evidence  given  on  both  sets  of  words, 
and  a  general  verdict,  the  joo^/^a  could  not  be  amended; 
yet  it  must  be  inferred  that  he  meant  that  the  amendment 
could  not  be  allowed  where  evidence  was  admitted  under 
the  bad  counts,  which  could  not  have  been  received  un- 
der the  good.  But  here,  as  all  the  evidence  was  admissi- 
ble under  the  first  count,  and  abundantly  sufficient  to  sup- 
port it,  I  am  of  opinionTthat  the  rule  for  amending  the 
posiea  must  be  made  absolute. 

VOL.  XI.  I 
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1825.  Mr,  Justice  Park. — I  am  also  of  opinion  that  the  pos^ 

KicHARDeoH    '^^  must  be  amended  in  the  terms  prayed.     It  has  been 
V-  moat  properly  admitted,  that  the  application  is  to  the 

discretion  of  the  Court,  although  it  has  been  said  that  they 
would  not  exercise  it  unless  the  applicant  shewed  some  ne- 
cessity for  their  doing  so,  and  that  here  it  is  merely  sworn 
that  the  amendment  is  necessary  for  the  due  administra- 
tion of  justice.     If  we  were  not  to  allow  this  amendment, 
we  should  be  defeating  the  administration  of  justice  rather 
than  advancing  it.     As  the  case  now  stands,  it  must  be 
taken  for  granted  that  the  Jury  came  to  a  right  conclusion 
at  the  trial.     The  plaintiff  sustained  a  serious  injury  by 
the  breach  of  the  agreement;   and   although   the  Jury 
awarded  large  damages.    Lord    Giffbrd,  who  tried  the 
cause,  has  told  us  that  he  is  perfectly  satisfied  with  their 
verdict.     It  has  been  further  said,  that  the  Court  is  not 
empowered  to  grant  the  amendment,  but  that  the  Judge 
who  tried  the  cause  canalone  do  so.     But  that  appears  to 
me  to  be  erroneous.     It  is  true,  that  applications  of  this 
nature  are  usually  made  to  the  Judge  who  tried  the  cause, 
provided  he  be  living  and  still  in  Court ;  but,  if  he  has 
left  it,  the  Court  itself  has  authority  to  amend.     We  have 
been  furnished  with  the  notes  of  the  Judge,  from  which 
it  appears  that  the  first  count  of  the  declaration  was  fully 
supported  by  the  evidence,  the  whole  of  which  was  ap- 
plicable to  that  count.     It  has  been  insisted  that  the  ap- 
plication was  made  too  late,  although  it  was  admitted,  that, 
if  it  had  been  made  at  Nisi  Prius,  the  verdict  might  have 
been  entered  on  the  first  count,  as  a  matter  of  course.    So, 
the  application  might  undoubtedly  have  been  made  in  the 
course  of  the  term  succeeding  the  trial.     Where  a  decla- 
ration consists  of  several  counts,  it  is  impossible  that  coun- 
sel can  be  prepared  at  the  moment  to  determine  upon 
what  counts  the  verdict  must  be  entered;   and  in  this 
case  neither  the  attention  of  the  Court  nor  of  counsel  was 
drawn  to  this  point,  until  the  application  for  the  amend- 
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ment  was  made.  The  only  error  assigned,  was,  that  the  1825. 
deelforation  did  not  set  forth  a  sufficient  consideration  for  any  _ 
of  the  promises  therein  contained.  The  motion  for  a  new  _  v, 
trial  and  in  arrest  of  judgment  was  also  founded  on  the 
want  as  well  as  the  illegality  of  the  consideration;  and 
the  Court,  in  giving  their  opinions,  not  having  their  atten- 
tion drawn  to  any  particular  count,  decided,  that,  on  the 
whole  of  the  declaration,  there  appeared  to  be  a  sufficient 
consideration.  In  Doe  d.  Church  v.  Perkins^  the  Court 
said  (a) :  '*  That,  according  to  the  practice  of  amending 
by  the  Judge^s  notes,  which  was  of  infinite  utility  to  the 
suitors,  and  was  as  ancient  as  the  time  of  Charles  the 
Firsts  the  amendment  might  be  made  at  any  time."  Al- 
though the  case  of  Harrison  v.  King  has  been  relied  on 
to  shew  &at  the  application  should  be  made  either  at,  or 
reeently  after,  the  trial ;  yet  that  case  appears  to  have 
no  bearing  on  the  present.  There,  the  amendment  was 
applied  for,  not  only  after  writ  of  error  brought,  but  after 
the  juc^ment  of  the  Court  of  King's  Bench  had  been  re- 
versed  in  the  Exchequer  Chamber ^  and  eight  years  had 
elapsed  from  the  time  of  the  commencement  of  the  action. 
Here,  however,  before  the  judgment  of  the  court  of  error 
was  pronounced,  it  was  ascertained  that  some  of  the  counts 
of  the  declaration  were  bad;  and  therefore  the  plaintiff 
had  a  right  to  come  to  this  Court,  in  which  the  proceed- 
ings were  originally  instituted,  and  trial  had,  and  apply  to 
us  to  rectify  a  mere  slip  or  omission  of  counsel.  If  the  ap- 
plication had  been  made  to  Lord  Gifford  at  the  trial,  or 
during  the  time  he  presided  in  this  Court,  there  can  be  no 
doubt  but  that  he  would  have  ordered  the  verdict  to  be 
entered  on  the  first  count,  as  is  now  prayed. 

Mr.  Justice  Burrouoh. — I  am  of  the  same  opinion. 
When  the  motion  for  a  new  trial  and  in  arrest  of  judg- 

(rt)  3  Term  Rep.  750. 
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1825.         ment  came  before  the  Court,  the  case  was  fully  argued 
„^     ^^"^       on  its  merits;  and  we  took  considerable  pains  to  ascer- 

RlCIIAKDSON  .  ^  ^ 

r.  tain  whether  the  transaction  was  illegal,  or  contrary  to  the 

bye-laws  of  the  East  India  Company.  We  did  not  come 
to  a  luisty  conclusion;  nor  did  we  deliver  our  opinions 
until  after  full  consideration  of  all  the  objections  raised  on 
the  part  of  the  defendant.  As  to  whether  the  amendment 
may  now  be  allowed, — although  I  have  frequently  heard 
the  subject  canvassed  at  the  bar,  yet,  from  the  earliest  part 
of  my  professional  life,  to  the  present  time,  I  have  always 
understood  the  principle  to  be,  that  an  amendment  may  be 
made  at  any  time  when  a  party  can  see  his  way  clearly. 
Motions  for  amendments  are  as  common  as  the  justifica- 
tion of  bail;  and  here  there  can  be  no  question  but  that 
the  merits  and  justice  of  the  case  require  the  proposed 
amendment  to  be  made.  No  objection  has  been  raised  as 
to  the  damages  being  excessive.  The  Jury  thought  the 
plaintiff  entitled  to  them  for  the  breach  of  the  agreement 
entered  into  by  the  defendant.  The  first  count  of  the  de- 
claration was  proved;  and  the  whole  of  the  evidence  ap- 
plied to  and  was  admissible  under  that  count.  The  learned 
Judge  who  tried  the  cause  has  informed  us  that  he  was  sa- 
tisfied with  the  verdict,  and  has  furnished  us  with  his  notes 
of  what  took  place  at  Nist  Prius,  and,  further,  has  express- 
ed his  opinion  that  the  amendment  ought  to  be  allowed. 

Mr.  Justice  Gaselee. — This  is  not  an  application  to 
amend  the  record,  but  merely  the  postea.  If,  indeed,  we 
had  been  called  on  to  amend  the  record,  it  might  be  con- 
sidered as  an  application  to  the  jurisdiction  of  the  Court. 
But  it  has  been  said,  that,  under  the  circumstances  of  this 
case,  we  have  no  authority  to  order  the  amendment  in  the 
terms  prayed,  as  the  application  could  only  be  made  to 
the  Judge  who  tried  the  cause.  If  he  had  still  remained  a 
Judge  of  this  Court,  we  should  not  have  interposed ;  but 
he  has  been  applied  to,  and  has  not  only  transmitted  to  us 


IN  THE  SIXTH  YEAR  OF  GEO.  IV.  H? 

his  notes  of  what  took  place  at  Nisi  Prius,  but  furnished  IS25. 

us  with  his  opinion;  and,  as  he  doubted  whether  he  was     r.,  „,ri^3on 
empowered  to  order  the  amendment,  he  has  called  on  us  for  »• 

our  assistance.  1  consider  that  we  are  now  sittmg  at  his 
request.  No  complaint  has  been  made  that  his  report 
is  in-ufficient  or  inaccurate;  neither  has  it  been  thought 
necessary  that  his  memory  should  be  refreshed  as  to  any 
particular  fact  that  occurred  at  the  trial  which  he  has  not 
reported  to  us;  nor  has  any  misconduct  been  attributed  to 
any  of  the  parties.  As,  therefore,  the  Court  acts  in  aid  of 
Lord  Gifford,  and  no  formal  complaint  has  been  made, 
it  appears  to  me  that  we  may  proceed  on  his  report,  which 
is  conclusive  as  to  the  evidence  adduced  before  him  at  the 
trial.  As  to  the  time  within  which  the  application  should 
have  been  made,  I  should  have  felt  some  difficulty,  if  we 
had  not  been  referred  to  a  case  where  an  amendment  of 
this  description  was  allowed  after  writ  of  error  brought, 
and  argument  in  the  Court  of  error;  and  it  appears  to 
me  that  no  material  distinction  can  be  drawn,  whether 
the  error  in  entering  up  the  verdict  be  the  misprision  of 
the  clerk,  or  the  act  of  the  party  who  takes  the  verdict. 
The  true  ground  is  this — whether  there  be  several  distinct 
causes  of  action,  substantially  differing  from  each  other, 
on  the  face  of  the  record,  on  all  of  which  the  evidence 
given  may  apply,  so  as  to  render  it  impracticable  to 
sever  the  damages.  The  case  of  Williams  v.  Breedon 
in  substance  establishes  this  principle.  It  was  there  held 
that,  where  a  general  verdict  had  been  given  on  two 
counts,  one  of  which  was  had,  and  it  appeared  by  the 
Judge's  notes  that  the  Jury  calculated  the  damages  on  evi- 
dence applicable  to  the  good  count  only,  the  Court  might 
amend  the  verdict  by  entering  it  on  that  count,  althoucrh 
eridence  was  given  applicable  to  the  bad  count  also.  Al- 
though it  is  true  that  in  that  case  there  were  two  distinct 
causes  of  action,  yet  the  principle  Is  the  same.  Here,  al- 
though there  were  four  special  counts  in  the  declaration, 
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1825.         they  all  related  to  but  one  and  the  same  subject  matter, 
, "     '  and  disclosed  but  one  cause  of  action,  rfa.,  the  breach  of 

lUcnARDSON  .  t       .  1  "I     J 

r.  the  agreement;  and  aU  the  evidence  admitted  tended  to 

support  the  first  count,  in  which  tlie  whole  of  the  agree- 
ment was  set  out :  the  verdict,  therefore,  ought  to  have  been 
entered  on  that  count.  If  there  had  been  several  dis- 
tinct breaches,  and  evidence  had  been  given  on  some  which 
did  not  apply  to  the  first  count,  the  judgment  could  not 
have  been  entered  on  that  count  alone;  but,  as  the  breaches 
in  all  the  counts  allege  in  effect  the  same  cause  of  com- 
plaint, such  an  objection  cannot  avail.  The  defendant, 
therefore,  is  in  strictness  entitled  to  have  a  verdict  enter- 
ed for  him  on  the  three  last  counts,  as  they  all  refer  to 
the  cause  of  action  set  out  in  the  first,  viz.y  the  breach  of 
the  agreement.  The  declaration  has  not  been  objected  to 
on  account  of  its  length ;  and  although  it  has  been  contend- 
ed, that  the  suspicions  of  the  plaintiff"  ought  to  have  been 
awakened  long  before  he  made  this  application,  yet,  when 
the  motion  was  made  for  a  new  trial  and  in  arrest  of  judg- 
ment, no  objection  was  made  to  any  particular  count,  but 
the  case  was  fully  argued  on  its  merits.  So,  in  the  as- 
signment of  errors,  the  principal  error  assigned  was,  *^  that 
the  declaration  aforesaid  does  not  set  forth  any  good  or 
sufficient  consideration  for  any  of  the  promises  therein 
stated.*'  No  distinction  was  made  as  to  either  of  the  counts, 
nor  was  the  assignment  of  errors  limited  to  any  count  in 
particular.  I  am  therefore  of  opinion  that  the  postea  must 
be  amended  agreeably  to  the  notes  of  Lord  Giffbrd,  in  the 
terms  prayed. 

The  Court  then  said,  that,  if  the  defendant  would  allow 
the  judgment-roll  to  be  amended  by  the  postea^  the  rule 
should  be  made  absolute  with  costs;  otherwise,  without. 

Rule  absolute  accordingly. 
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Friday ,    NonenAer   85eA.— The  postea  having  beeft         18:25. 
amended  without  costs,  and  th^  defendant  having  refused    ^ 
to  allow  the  judgment-roll  to  be  amended  by  it —  «'. 

Mellisa. 

Mr.  Serjeant  Vaughany  on  this  day,  applied  for  a  rule 
AMI  that  the  judgment-roll  might  be  amended  and  made 
eonlbrmable  with  the  pottea^  when — 

Mr.  Serjeant  Wilde  informed  the  Court,  that  tte  Court 
oi  King^  Bench  had  just  pronounced  judgment  ih  error, 
reversing  the  judgment  of  this  Court,  and  had  awarded  a 
pemre  de  novo. 

Mr.  Serjeant  Vaughanj  for  the  plaintiff,  insisted,  that,  as 
the  record  remained  here,  and  the  transcript  only  was  sent 
up  to  the  Court  of  King's  Benchy  the  amendment  ought  to 
be  allowed;  and  th^  rule  msi  was  granted  accordingly. 

Saturdmjfy  November  26th, — Mr.  Serjeant  Lowes  and 
Mr.  Serjeant  Wilde  now  shewed  cause,  on  an  affidavit 
which  stated,  that  the  Court  of  King's  Bench  had  re- 
versed the  judgment  of  this  Court,  and  awarded  a  venire 
de  novo,  and  that  a  writ  of  venire  fiicias  de  novo  had 
been  also  directed,  and  a  judgment  of  reversal  entered  of 
record  in  the  Court  of  King's  Beneh,  which  record  was 
now  in  Court,  and  ready  to  be  produced,  if  required. 
Under  these  circumstances,  it  was  submitted,  that  the  ap- 
plication for  the  amendment  of  the  judgment'^roll  should 
have  been  made  to  the  Court  of  King's  Bench,  as  the  re- 
cord no  longer  remained  here,  it  being  in  that  Court  by 
intendment  of  law ;  as,  when  the  writ  of  error  was  brought, 
the  record  itself,  and  not  merely  a  transcript,  was  carried 
from  this  Court  to  the  King's  Bench.  In  Butter  v.  Red- 
stone (a),  after  error  in  the  Exchequer  Chamber,  the  ^an- 

(fl)  2  Str.  837. 
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1825.         script  was  brought  back  and  amended  in  the  Court  of 
King's  Bench  by  the  original  record ;  and  it  was  held  ne- 
V,  cessary  to  make  the  amendment  there,  as  it  differed  from 

a  writ  of  error  from  this  Court,  because  the  Common 
P/^o^  sends  up  the  very  record  itself,  and  the  King's 
Bench  sends  only  a  transcript.  So,  no  execution  on  the 
judgment  could  issue  out  of  this  Court;  and,  if  satisfac- 
tion were  to  be  entered  on  the  roll,  the  application  must  be 
made  to  the  Court  of  King's  Bench,  as  the  record  has 
been  removed,  and  still  remains  there.  The  plaintiff  in 
error  is  bound  to  certify  the  record  into  the  Court  of 
King's  Bench;  and  the  Chief  Justice  of  this  Court  makes 
his  return  accordingly.  Although  in  Doe  d.  Church  v.  Per* 
^fif«(a)theC6urt  (yi  King's  Bench  sB\ilt)\^X  the  po^fea  might 
be  amended  at  any  time,  yet  there  the  application  was  made 
before  argument  in  error;  but  here,  the  motion  to  amend  the 
judgment-roll  was  clearly  too  late,  as  the  Court  o(  King's 
Bench  had  previously  pronounced  judgment  of  reversal, 
and  directed  a  venire  de  novo,  which  was  duly  entered 
of  record;  and  in  Harrison  v.  King{b),  where  a  general 
verdict  was  taken  for  the  plaintiff  on  several  counts,  the 
Court  refused  to  allow  it  to  be  entered  on  particular  counts, 
according  to  the  evidence  on  the  Judge*s  notes,  lifier  the 
judgment  had  been  reversed  in  error  for  a  defect  in  one 
count.  That  case  is  expressly  in  point;  and  the  observa- 
tions there  made  by  Mr.  Justice  Abbott  apply  most  forci- 
bly to  shew  that  this  application  is,  at  all  events,  too  late; 
and  there  is  no  decision  which  goes  the  length  of  shewing 
that  a  judgment-roll  can  be  amended  after  the  judgment  has 
been  reversed  by  a  Court  of  error. 

Mr.  Serjeant  Vaughan^'and  Mr.  Serjeant  fo^an^i/^/, 
in  support  of  the  rule. — It  is  a  fallacy  to  suppose  that  the 
record  is  actually  removed  out  of  this  Court,  or  that  it  is 

(o)  3  Term  Rep.  750.  {h)  1  Barn.  &  Aid.  161. 


V. 

Mellish. 


IN  THE  SIXTH  YEAR  OF  GEO.  IV.  12i 

under  the  control  of  the  Court  of  King's  Bench.  The  1825. 
judgment-roll  still  remains  here ;  and  only  the  trans^cript  ^  ^  ""^^ 
or  copy  of  the  record  was  transmitted  to  the  Court  of 
King's  Bench  when  the  Chief  Justice  made  his  return  to  the 
rule  to  certify  the  record.  Besides,  if  the  judgment-roll  be 
not  amended,  it  will  be  at  variance  with  the  postea.  The 
entry  of  a  general  verdict  on  the  postea  originated  in  the 
mistake  of  the  Associate  at  Nisi  Prius;  and  the  entry  on 
the  judgment-roll  according  to  the  postea  was  also  a  mis- 
prision of  the  clerk  who  made  up  the  roll.  When,  there- 
fore, the  postea  is  amended,  it  follows,  as  a  matter  of 
course,  that  the  judgment-roll  should  be  amended  also,  in 
order  to  make  them  consistent  and  conformable  with  each 
other.  In  Wood  v.  Matthews  (a),  the  issue  in  this  Court 
was^  whether  onec7.  S.  were  taken  by  a  capias  ad satisfacien^ 
dum  or  not ;  and,  upon  the  trial  at  Nisi  Prius,  the  Jury 
found  for  the  plaintiff  in  the  action,  to  wit,  that  the  party 
was  not  taken  by  the  said  capias;  and  upon  the  back  of 
the  panel,  the  entry  was  dicunt  pro  quer. ;  but,  on  the  back 
of  the  postea,  the  clerk  of  the  assizes  certified  the  pa- 
nel thus,  to  wit,  that  the  Jury  say  that  no  capias  was 
awarded;  which  was  otherwise  than  was  put  in  issue  or 
found  by  the  Jury;  and  the  roll  of  the  record  was  accord- 
ing to  the  postea;  and  upon  this  judgment  given  for  the 
plaintiff:  upon  which  this  variance  between  the  issue  and 
verdict  was  assigned  for  error;  and,  after  deliberation  had 
upon  tliis  point,  and  this  matter  alleged  by  the  defendant 
in  the  writ  of  error,  and  certified  out  of  this  Court,  the 
Court  of  King's  Bench  awarded,  that  the  record  sent  up 
out  of  this  Court  by  the  writ  of  error  should  be  amended 
according  to  the  indorsement  on  the  panel,  for  that  such 
indorsement  was  the  warrant  for  the  certifying  of  the  pos* 
tea,  and  eo  this  warrant  over  to  him  who  makes  the  entry 
upon  the  roll ;  and  therefore,  whereas  it  was  alleged  that 
the  postea  was  amended  in  this  Court  after  the  record  re- 

(fl)  Poph.  102. 
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1825.        moved,  it  was  held  to  be  well  done  here;  for,  although  the 
record  was  removed  by  the  writ  of  error,  yet,  the  Nisi  PHus^ 

Richardson  ^  ^  .    . 

O'  Hiepostea^  and  the  like,  remain  still  here,  as  it  is  of  the  war- 

rant  of  attorney  and  the  like ;  and,  if  the  postea  had  not 
been  amended  here,  but  sent  up  with  that  which  was  indors- 
ed upon  the  panel,  all  shall  be  amended  in  the  King^s  Bench 
according  to  that  which  was  indorsed  upon  the  panel. 
In  that  case,  it  seems  that  this  Court  amended  the 
postea  after  error;  and  the  Court  of  King*  s  Bench  amend- 
ed the  record  there.  This  Court,  therefore,  has  clearly 
a  right  to  amend  all  proceedings  remaining  here,  al- 
though the  record  may  be  sent  up  to  the  Court  of  King's 
Bench.  In  Friend  v.  The  Duke  of  Richmond,  error  was 
brought  in  the  Exchequer  Chamber  on  a  judgment  of  the 
Court  of  King's  Bench,  in  ejectment,  and  in  the  recoid  a 
space  was  left  to  insert  the  costs,  which  had  not  been 
taxed,  and  it  was  prayed  that  it  might  be  amended ;  and 
Lord  Chief  Baron  Hale  said  (a):  "  It  is  the  constant  prac- 
tice, that,  if  a  record  be  removed  into  the  King's  Bench 
out  of  the  Court  of  Common  Pleas  by  a  writ  of  error, 
and  afterwards  amended  by  rule  of  Court  in  the  Common 
Pleas,  the  Court  of  King's  Bench  must  amend  it  accord- 
ingly ;  but  without  such  rule  they  must  not  amend  it.  So, 
if  a  record  removed  hither  (f)ix.  to  the  Exchequer  Cham'- 
ber)  be  mistaken,  it  is  amendable  by  the  record  in  the  Com^ 
mon  Pleas,  brought  into  this  Court  by  an  officer  out  of  the 
Common  Pleas  z  because  these  things  are  in  affirmance 
of  the  first  judgment,  and  are  therefore  favoured  in  law.** 
In  Pickwood  v.  Wright  {b),  where  a  verdict  was  given  for  a 
larger  sum 'than  the  amount  of  the  damages  laid  in  the  de- 
claration, for  which  cause  a  writ  of  error  was  brought, 
this  Court  permitted  the  plaintiff  to  enter  a  remittitur  of 
the  excess  above  the  sum  laid  in  the  declaration,  although 
it  was  insisted  that  it  was  too  late  to  enter  the  remittitur 
after  judgment  signed  and  error  brought.     So,  in  Hardy 

(fl)  Hardrcs,  305.  {h)  1  H.  Bl.  643. 
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▼.  Cathcart  (a),  the  record  in  a  penal  action^  where  the  Ju-         1825. 
ry  by  mistake  gave  damages,  being  carried  by  writ  of  er- 
ror  to  the  Court  of  King's  Bench,  it  was  held  that  the  «• 

plaintiff  might  enter  a  r^mt/^tVtir  of  the  damages  on  the 
record,  and  that  the  transcript  might  be  made  conforma- 
ble thereto.  Although  the  case  of  Harrison  v.  King  has 
been  relied  on  for  the  defendant,  it  is  distinguishable  from 
the  present,  as  there  no  application  was  made  for  the 
amendment  to  the  Court  where  the  action  was  commenced, 
and  there  had  been  a  lapse  of  eight  years  before  any  ap- 
plication was  made  to  the  Court  of  King's  Bench. 

Lord  Chief  tfustice  Best. — It  has  been  said  that  a  writ 
of  error  to  this  Court  removes  the  original  record  into  the 
Court  of  King*s  Bench,  but  that  a  writ  of  error  to  the 
Kin^s  Bench  only  removes  a  transcript  of  the  record  of 
tfiat  Court  into  the  Exchequer  Chamber.  But  our  officers 
have  informed  us  that  the  original  record  still  remains  here, 
and  that«  tnnseript  only  is  carried  into  the  Court  of  King's 
Bench.  After  the  cases  and  authorities  to  which  we  have 
been  referred,  there  can  be  no  doubt  but  that  we  are  em- 
powered to  do  what  we  have  been  desired,  viz.  to  amend 
the  judgment-roll  by  the  postea;  and  there  is  as  little  doubt 
that  we  ought  in  this  case  to  exercise  that  power.  If  the 
Court  of  King's  Bench  were  applied  to  to  amend  the  record, 
they  would  answer,  that  they  had  nothing  to  amend  by. 
But,  if  the  original  record  be  incorrect,  and  we  have  some- 
thing by  which  we  can  amend  it,  we  certainly  ought  to  do 
so;  and  then  the  Court  of  King's  Bench  may  amend  their 
record  by  the  amended  record  of  this  Court.  But,  if  we 
were  to  refuse  the  present  application,  the  Court  of  King's 
Bench  must  give  judgment  on  a  false  record,  as  we  have 
already  ordered  the  postea  to  be  amended,  which  has 
been  done.     But  it  has  been  said,  that  the  application 

(a)  1  Marsh.  180 J  S.  C.  6  Taunt.  2. 


Mellish. 
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1825.         to  amend   the  judgment- roll  was  made  too  late,  as  the 
^■"^'     ''      Court   of  Kinas  Bench  had   pronounced   judgment   of 

Richardson  ,  ,  ,  .  il  . 

9.  reversal,  and  awarded  a  ventre  de  novo  before  the  rule 

nisi  was  granted.  We  are  not  bound  to  know  what 
passed  in  the  Court  of  King's  Bench ;  but  it  seems  that 
they  did  not  reverse  the  judgment  of  this  Court  because 
it  was  erroneous  or  bad  in  law,  or  that  there  was  no  good 
count  in  the  declaration;  but,  as  they  thought  the  two  last 
counts  could  not  be  supported,  they  directed  a  venire  de 
novo.  Our  attention  was  never  called  to  any  distinction 
between  the  different  counts,  and  we  thought  that  there 
was  a  sufficient  consideration  to  support  the  first,  to  which 
my  Lord  Giffbrd  has  reported  that  all  the  evidence  ap- 
plied. There  can  be  no  doubt,  therefore,  but  that  we  were 
empowei*ed  to  amend  the  postea,  by  entering  the  verdict 
on  the  first  count ;  and  we  are  now  desired  to  amend  the 
record  by  making  the  judgment-roll  conformable  with  the 
posteOf  for,  on  reference  to  the  postea,  as  it  now  stands,  it 
will  appear  that  the  verdict  was  entered  oh  the  first  count, 
whereas  the  judgment-roll  represents  it  as  having  been 
taken  generally  on  all.  It  was  the  duty  of  the  associate 
to  enter  the  verdict  on  the  postea;  and,  if  he  had  entered  it 
on  all  the  counts  of  the  declaration,  when  it  ought  to  have 
been  entered  on  the  first  count  only,  we  should  have  al- 
lowed the  mistake  to  be  corrected  so  as  not  to  allow  the 
Court  of  King's  Bench  to  give  judgment  on  an  erroneous 
record ;  such  error  arising  from  the  mere  mistake  or  mis- 
prision of  the  officer.  It  is,  therefore,  our  duty  to  amend 
the  record  according  to  the  fact.  If  the  application  to 
enter  the  verdict  on  the  first  count  had  been  made  to  Lord 
Giffordf  at  Nisi  Prius,  or  previously  to  his  quitting  this 
Court,  there  can  be  no  doubt  but  that  he  would  have  di- 
rected it  to  be  done,  and  the  postea  to  be  amended  ac- 
cordingly. It  is  not  the  duty  of  a  Judge  to  say  on  what 
particular  count  a  verdict  is  to  be  entered;  but,  if  all  the 
evidence  applies  to  one  which  may  be  supported,   the 


Hellish. 
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verdict  ought  to  be  entered  on  that  count.  There  are  various         1825. 
authorities  to  shew  that  we  may  amend  the  postea  and  the     ^"^    ^^     ' 

''  ^  Richardson 

record  after  writ  of  error  brought;  and  that  the  Court  of  v. 

King's  Bench  may  then  amend  their  record  by  the  amend- 
ed record  of  this  Court.     In  Woods.  Matthews  this  Court 
amended  the  postea  after  error,  and  the  Court  of  King's 
jBemcA  also  amended  the  record  in  their  Court;  and  the 
case  of  Whitfield  v.  Wright   was  there  cited  as   a   pre- 
cedent, as  also  a  case  in  the  Exchequer  Chamber^  where 
similar  amendments  had  been  made.     We  certainly  ought 
to  amend  what  remains  in  this  Court ;  and,  although  the 
record  may  virtually  go  to  the  Court  of  error,  yet  enough 
remains  here  to  shew  that  we  have  something  to  amend  by, 
and,  when  that  is  done,  and  the  record  made  perfect,  the 
Court  of  King's  Bench  will  look  at  it  in  its  amended  and 
perfect  state,  and  act  accordingly.     In  the  case  of  Friend 
V.  The  Duke  of  Richmond,  Lord  Chief  Baron  Hale  said: 
'^Itis  the  constant  practice,  that,  if  a  record  be  removed  into 
the  King's  Bench,  out  of  the  Court  of  Common  Pleas,  by 
writ  of  error,  and  afterwards  amended  by  rule  of  Court  in 
the  Common  Pleas,  the  Court  of  King's  Bench  must  amend 
it  accordingly."     The  word  must  appears  to  me  to  be  too 
strong,  but,  at  all  events^  the  Court  of  King's  Bench  may 
amend  if  they  think  proper,  and  they  will  do  so  where  the 
justice  of  the  case  requires  it ;  and,  unless  the  present  ap- 
plication were  granted,  that  Court  could   not  amend,  as 
they  would  have  nothing  to  amend  by:  and  their  judgment 
would  be  founded  on  an  erroneous  record,  as  the  judg- 
ment-roll would  be  at  variance  with  the  postea.     In  Pick- 
wood  V.  Wright,  where  a  verdict  was  given  for  a  larger 
sum  than  the  amount  of  the  damages  laid  in  the  declaration, 
and  a  writ  of  error  was  thereupon  brought,  this  Court  per- 
mitted the  plaintiff  to  enter  a  remittitur  of  the  excess  above 
the  sum  laid  in  the  declaration,  on  payment  of  the  costs  of 
the  writ  of  error.     So,  in  Hardy  v.  Cathcart,  where  the 
Jury,  by  mistake,  gave  damages  in  a  penal  action,  the 
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1825.         plaintiff  was  allowed   to  enter  a  remittitur,  after  error 
RicHARDioM    '^^"g^t  *o  ^^  King's  Bench;  and,  in  Dunbar  v.  Hitc/t^ 
V'  cock  (a),  after  error  brought  from  this  Court  into  the  King's 

Bench,  and  from  that  Court  into  the  House  of  Lords, 
the  Court  of  King's  Bench  allowed  an  amendment  to  be 
made  in  the  record,  by  inserting  the  certificate  of  the 
Judge  who  tried  the  cause,  allowing  the  plaintiff  treble 
costs,  which  had  been  omitted  by  the  clerk  in  entering 
the  judgment  in  this  Court;  and  also  by  inserting  the  true 
term  in  which  the  assignment  of  errors  and  joinder  were 
made,,  instead  of  an  entry  on  the  judgment-roll,  by  the  clerk 
of  the  Court  of  King's  Bench,  that  they  were  made  on  an  im- 
possible day  in  another  term;  although  both  these  errors 
were  assigned  in  the  House  of  Lords ;  and  that  was  after  the 
judgment  of  this  Court  had  been  affirmed  in  the  King's 
Bench :  and  Lord  EUenborough  said :  *'  Here,  the  House  of 
Lords  have  a  defective  record ;  diminution  has  been  alleged, 
and,  when  it  has  been  amended  in  this  respect,. upon  being 
certified  into  the  House  of  Lords,  they  will  direct  the 
transcript  to  be  amended."  So,  here,  when  we  have  al- 
lowed the  judgment-roll  to  be  made  conformable  with  the 
postea,  the  Court  of  King's  Bench  will,  no  doubt,^  amend 
their  record  by  our  amended  record.  That,  however,  is 
matter  of  future  consideration  for  them,  but  I  am  clearly 
of  opinion  that  we  are  fully  warranted  in  making,  this  rule 
absolute. 

Mr.  Justice  Park. — I  am  clearly  of  the  same  opinion. 
When  this  case  came  before  the  Court  on  a  motion  for  a 
new  trial  and  in  arrest  of  judgment,  we  did  not  pass  over 
it  lightly,  but  gave  it  full  and  mature  consideration* 
Although  the  verdict  was  taken  and  allowed  to  stand  on 
all  the  counts  of  the  declaration,  it  was  merely  because  the 
counsel  did  not  draw  our  attention  to  any  distinction  be- 

(a)  3  Mau.  &  Sehv.  591. 
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tween  the  counts;  but  several  questions  were  raised  aod         1^^* 

argued  on  the  whole  of  the  declaration.     So,  when  the    R„j„^nDgoM 

writ  of  error  was  brought,  the  errors  assigned  applied  to  v. 

the  whole  declaration.     We  have  since  ordered  theposiea 

to  be  amended  according  to  the  facts  proved  at  the  trial, 

and  it  has  been  done  accordingly.     The  consequence  is, 

that  the  entry  on  the  judgment-roll  is  at  variance  with 

the  postea;  and  surely  we  ought  not  to  allow  the  one  to 

be  amended  without  the  other,  as  the  record  would  then 

be  inconsistent  on  the  face  of  it.    Justice  not  only  requires 

it  to  be  done,  but  it  would  be  the  greatest  absurdity  if  we 

were  to  allow  one  part  of  the  record  to  be  inconsistent 

or  at  Yariance  with  the  other. 

Mr.  Justice  Burroughs — ^The  first  question  to  be  con- 
sidered is,  how  has  the  record  gone  from  this  Court.     It 
is  true,  that,  technically  speaking,  it  has  been  remoYcd  to 
the  King's  Bench,  but,  in  point  of  fact,  it  remains  here. 
The  mere  transcript  or  copy  is  sent  to  the  Court  above, 
and  they  may  revise  it  by  our  corrected  record.   What  we 
have  already  done  is  confirmed  by  several  previous  de- 
cisions; and  the  question  now  is,  whether  we  ought  not  to 
make  the  judgment-roll  conformable  with  theposiea.    We 
must  preserve  the  course  we  have  already  adopted,  and,  if 
so,  it  follows  as  a  matter  of  necessity  that  we  must  amend 
the  record;  if  not,  it  would  be  inconsistent  on  the  face 
of  it.      It  is  not   for  us  to  enquire  what  the  Court  of 
King's  Bench  will  do ;  but,  when  they  see  our  amended 
record,  they  may  think  it  advisable  not  to  reverse  our 
judgment  in  ioto,  or  they  may  merely  grant  a  venire  de 
novo  in  order  to  ascertain  the  merits  by  a  further  enquiry. 
So,  if  that  Court  perceive  that  we  have  allowed  the  ver- 
dict to  be  entered  on  the  first  count  of  the  declaration, 
they  may  reconsider  whether  that  count  be  good  or  bad. 
If  it  can  be  supported,  our  judgment  must  be  affirmed. 
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^  1826. 

Richardson 

V, 

Mellish. 


They  may  say,  the  defendant  in  error  may  allege  diminu- 
tion, as  the  record  in  this  Court  was  an  improper  record ; 
but,  when  they  ascertain  that  we  have  ordered  the  verdict 
and  judgment  to  be  altered,  and  to  stand  on  the  first  count 
only,  they  will  amend  their  transcript  accordingly.  If  that 
count  be  bad,  they  will  reverse  our  judgment  altogether; 
but,  if  it  can  be  supported,  they  will  not  order  a  venire  de 
novo,  as  all  the  evidence  at  the  trial  was  applicable  to  and 
admissible  under  that  coimt.  As,  therefore,  it  appears  to 
me  that  justice  requires  the  amendment  of  the  judgment- 
roll  as  well  as  of  the  postea.     This  rule  must  be  made — 


Absolute  {a). 


(a)  Mr  Justice  Gatelte  was  absent. 


Saturday^ 
Nov.  26th, 

A  fanner  caused 
every  tenth 
sheaf  of  wheat 
to  be  thrown 
out  by  the  bind- 
ers, for  tithe, 
the  others  to 
be  set  up  in 
shocks  of  dif- 
ferent numbers, 
varying  from  six 
to  ten: — Held, 
that  this  was  not 
a  legal  mode  of 
setting  out  the 
tithe,  although 
no  fraud  was  in- 
tended ;  as  the 
tithe-owner 
should  have  an 
opportunity  of 
comparing  the 
tithe-sheaves 
with  the  others. 


Walker,  Clerk  v.  Rid6way. 

I  HIS  was  an  action  on  the  statute  2&3  Edward  6,  c.  13, 
and  brought  against  the  defendant  for  not  having  proper- 
ly set  out  his  tithes  of  wheat. 

At  the  trial,  before  Mr.  Justice  Burrovgh,  at  the  last 
Assizes  at  Hereford^  the  plaintiff's  bailiff  or  servant  was 
called,  and  stated,  that  the  defendant  had  reaped,  in  the 
course  of  the  last  harvest,  several  acres  of  wheat,  and  that, 
after  it  was  cut,  one  man  was  employed  to  bind  after  two 
reapers,  and  another  to  set  it  up  in  shocks ;  that  each  shock 
contained  several  sheaves,  varying  in  number  from  six  to 
nine ;  that  the  binders,  as  they  went  on,  threw  out  every 
tenth  sheaf  for  the  tithe ;  and  that  such  sheaves  were  after* 
wards  collected  and  laid  together  in  irregular  heaps. — The 
defendant  called  witnesses  to  shew  that  each  tenth  sheaf 
was  thrown  out  fairly  by  the  binder;  and  that  it  was  of  the 


RiDGWAY. 
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same  size  with'  the  others  which  were  set  up  in  shocks.         1825. 
The  learned  Judge  told  the  Jury  that  the  plaintiff  could       walker 
not  ascertain  whether  the  sheaves  were  all  of  one  size, 
without  going  to  every  shock  and  comparing  those  thrown 
out  with  those  set  up;  and  he  thought  that  the  binder's 
throwing  out  every  tenth  sheaf  was  not  a  proper  mode  of 
setting  out  the  tithe,  and  said,  that,  if  this  mode  of  tithing 
could  be  supported,  it  would  be  necessary  for  the  parson 
or  tithe-owner  to  have  a  man  in  every  field  in  which  the 
tithes  were  to  be  taken,  during  the  whole  of  the  time  of 
the  reaping.     The  Jury,  however,  found  a  verdict  for  the 
defendant. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and  a 
new  trial  granted,  on  the  grounds  that  the  finding  was  against 
the  opinion  of  the  learned  Judge  who  tried  the  cause, 
and  that  the  mode  of  setting  out  the  tithes  adopted  by 
the  defendant  could  not  be  supported  in  law,  as  the  par- 
son or  tithe-owner  could  not  ascertain  whether  the  sheaves 
thrown  out  for  him  by  the  binder  were  of  equal  size  with 
those  set  up  in  shocks.  If  the  shocks  had  contained 
ten  sheaves  each,  the  difficulty  might  have  been  removed; 
but,  as  the  numbers  varied  in  each  shock,  although  every 
tenth  sheaf  might  have  been  regularly  thrown  out,  yet  that 
might  have  been  made  smaller  than  the  others. 

Mr.  Serjeant  Taddy  now  shewed  cause. — As  the  sheaves 
thrown  out  for  tithe  might  be  easily  compared  with  those 
set  up,  it  must  be  assumed  that  they  were  fairly  thrown 
out ;  and  whether  they  had  been  bondjide  set  out  or  not 
was  purely  a  question  for  the  Jury.  Although  this  mode 
of  tithing  might  be  inconvenient  to  the  parson,  still  the 
defendant  was  not  bound  to  set  up  the  sheaves  thrown 
out  for  the  tithe,  nor  was  he  obliged  to  put  his  own 
sheaves  in  shocks  immediately  after  they  were  bound, 

VOL.  XI.  K 
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1825.         or  to  place  an  equal  or  definite  number  of  sheaves  in 
Walker       ®*^^  shock.     That  might  depend  either  on  the  state  of 
».  the  crop   or  of  the   weather.     In  Leat/tes  v.  Levinson, 

Lord  EUenboiough  asked  (a),  "  If  the  cutting  and  saving 
be  done  fairly  and  m  the  ordinary  course  of  husbandry, 
and  not  fraudulently  or  capriciously,  is  there  any  de- 
cision which  limits  the  farmer  as  to  the  mode  of  doing  it?" 
"  Rules  of  mere  regularity,"  said  his  Lordship  (6),  **  are 
after  all  only  laid  down  to  prevent  fraud;"  and  here, 
the  defendant  proved  that  no  fraud  was  intended,  but 
that  the  sheaves  thrown  out  were  of  equal  size  with  those 
set  up.  In  Shallcross  v.  Jowle,  Lord  Ellenborovgh 
said  {c) ;  "  Corn  must  be  tithed  in  the  first  convenient  state 
in  which  the  tithe  can  be  collected  after  the  com  is  cut, 
which  is,  in  sheaves ;"  and  Mr.  Justice  Le  Blanc  and  Mr. 
Justice  Bayley  expressly  said,  that  corn  must  be  tithed  in 
the  sheaf  before  it  is  put  up  in  shocks.  In  HaUiweU  v. 
Trappes,  Mr.  Justice  Laivrencesaid  {d) :  **  The  common-law 
mode  of  tithing  corn  is  in  the  sheaf;"  and  the  cases  of  Lamb  v. 
TattersalKe),  and  Bendish  v.  Kemble{f)y  were  referred  to : 
and  Mr.  Justice  Chambre  said  {g) :  '*  If  the  owner  shocks  his 
sheaves  so  soon  as  to  prevent  the  comparison,  the  parson 
must  of  necessity  have  the  right  to  pull  them  down  to  ex- 
amine them,  which  would  be  attended  with  monstrous  in- 
convenience." Here,  the  plaintiff  had  an  opportunity  of  as« 
certaining  whether  the  tithe  had  been  fairly  set  out  or  not, 
as  he  might  have  compared  the  sheaves  thrown  out  with 
those  that  were  set  up.  The  defendant's  witnesses  swore 
that  that  had  been  done  fairly,  and  the  Jury,  by  their  ver- 
dict, have  negatived  every  presumption  of  fraud* 

Lord  Chief  Justice  Best. — No  fault  has  been  found  with 

(,«)  12  East,  241.  (c)  2  Wood's  Tithe  Casc8,418. 

h)  Id.  243.  (/)  Id.  345. 

(c)  13  East,  267.  (g)  2  Taunt.  57 

(d)  2  Taunt.  68. 
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the  manner  in  which  this  case  was  left  to  the  Jury,  nor         1826. 
is  it  alleged  that  they  were  misdirected.     In  setting  out       wal»er 
tithes,  although  every  facility  must  be  given  to  the  farmer,  v. 

yet  due  regard  must  also  be  had  to  the  security  of  the 
parson  from  fraud  or  contrivance.  The  fair  and  recog- 
nized mode  of  setting  out  the  tithe  of  wheat  is  in  the  sheaf. 
The  time  of  setting  it  up  in  shocks  must  depend  on  circum- 
stances ;  for,  if  the  weather  be  fine,  it  may  remain  on  the 
ground  without  injury ;  but,  if  it  be  precarious  or  showery,  it 
is  for  the  interest  of  the  parson  as  well  as  of  the  farmer,  that 
it  should  be  put  into  shocks  as  soon  as  possible :  whence 
arose  the  custom  of  tithing  in  shocks.  But  here  it  ap- 
pears that  the  com  was  bound  in  sheaves  as  soon  as  it  was 
cut;  that  the  binder  threw  out  every  tenth  sheaf  for  tithe; 
and  that  the  others  were  immediately  set  up  in  shocks, 
before  the  parson  could  have  an  opportunity  of  examining 
them.  A  custom  to  take  tithe  in  the  shock  may  be  good; 
but,  where  such  custom  prevails,  tlie  shocks  must  contain  an 
equal  number  of  sheaves;  here,  however,  it  appears  that  the 
number  of  sheaves  varied  in  each  shock,  some  containing 
six,  some  seven,  some  eight,  and  others  nine.  Now,  if  each 
shock  had  contained  ten,  it  would  only  have  been  necessary 
to  count  the  number  of  shocks,  and  to  ascertain  that  the 
sheaves  in  each  were  of  the  same  size ;  but  in  this  case  it  was 
impossible  to  calculate  the  number  of  sheaves  without  a  mi- 
nute examination  of  every  shock,  which  would  be  produc- 
tive of  great  trouble  and  inconvenience  to  the  parson.  Al- 
though it  has  been  said  that  no  fraud  was  contemplated  by 
the  defendant,  yet,  if  such  a  practice  as  this  were  to  prevail, 
it  would  certainly  tend  to  fraud,  against  the  mere  probabili- 
ty of  which  the  law  is  assumed  to  guard.  A  tithe-collector 
is  not  required  to  have  the  knowledge  or  experience  of  an 
arithmetician ;  and,  although  he  may  easily  ascertain  whe- 
ther or  not  all  the  sheaves  are  of  equal  size,  yet  he  is  not 
bound  to  go  to  every  shock  in  the  field  to  ascertain  the  ag- 
gregate quantity  of  sheaves  bound.    As,  therefore,  it  ap- 
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peared  here  that  each  shock  contained  a  different  number 
Walker       of  sheavcs,  I  am  of  opinion  that  the  tithe  was  improperly 
set  out,  and  consequently  that  there  must  be  a  new  trial. 


V. 
RiDGWAY 


Mr.  Justice  Park. — Although  it  has  been  said  that 
there  was  no  fraud  in  this  case,  yet,  in  setting  out  tithes, 
it  is  incumbent  on  the  party  to  shew  that  there  is  no  pro- 
bability of  committing  a  fraud ;  and  that  is  a  fact  to  which 
the  Court  will  attend.  Here,  the  sheaves  thrown  out 
might  be  of  a  less  size  than  those  set  up;  and  it  was  im- 
possible for  the  plaintiff  to  ascertain  the  whole  number 
without  counting  the  number  of  sheaves  set  up  in  each 
shock. 

Mr.  Justice  Burrough. — In  Tennant  v.  Stubbing  (a),  it 
was  held  that  tithes  must  be  set  out  so  tliat  the  parson 
may  compare  them  with  the  other  parts.  There,  wheat 
was  unequally  shocked,  and  every  tenth  sheaf  was  thrown 
aside  for  the  rector;  and  Lord  Chief  Baron  Macdonald 
held  it  to  be  an  unreasonable  custom,  and  void,  as  it  de- 
prived the  tithe-owner  of  the  advantage  the  law  gave  him  of 
comparing  the  tithes  set  out  with  the  remainder  that  was 
put  in  shocks.  So,  in  Franklyn  v.  Gooch  (6),  the  weather  be- 
ing precarious  and  uncertain,  the  farmer  filled  a  cart-load, 
throwing  nine  sheaves  into  the  cart,  and  laying  aside  the 
tenth  for  the  tithe,  and  the  same  learned  Judge  held,  that  the 
conduct  of  the  farmer  was  not  strictly  correct,  and  that  such 
mode  of  tithing  could  not  be  supported.  The  rule  is, 
that  the  parson  may  be  enabled  to  see  that  the  whole  of 
the  tithes  are  regularly  set  out  before  any  part  is  shocked 
or  carried  away;  or  that  he  may  have  an  opportunity  of 
seeing  his  tithe  separated  from  the  other  nine  parts,  so 
as  to  compare  the  one  with  the  other.  Here,  although 
every  tenth  sheaf  was  thrown  out  by  the  binder,  yet,  as 

(a)  3  Anst.  640;  5.  C,  4  Gwill^  (6)  3  Anst.  682;  S.  C.  4  Gwill. 
1438.  1441. 
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the  remaining  sheaves  were  immediately  set  up  in  shocks, 
the  plaintiff  could  not  have  an  opportunity  of  examining  the 
size  of  each  sheaf  without  throwing  down  all  the  shocks; 
and,  as  the  shocks  contained  unequal  numbers  of  sheaves, 
it  would,  if  such  a  mode  of  tithing  could  be  support- 
ed, be  productive  of  the  greatest  inconvenience  to  the 
tithe-owner,  as  he  would  be  obliged  to  examine  every  shock 
in  the  field.  Although,  therefore,  no  fraud  may  be  im- 
puted to  the  defendant,  yet,  as  the  tithes  were  not  pro- 
perly set  out,  I  am  of  opinion  that  the  rule  for  a  new  trial 

must  be  made — 

Absolute  (a). 
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Walker 

RiOOWAV. 


(o)  Mr.  Justice  Gaselee  was  absent. 


Crofts  r.  Waterhouse.  N(L"^26fL 

M  HIS  was  an  action  on  the  case.     The  declaration  stated  The  proprietor 
that  the  defendant  was  the  owner  and  proprietor  of  a  com-  ?  not  uSwe  for** 
mon  stage-coach  for  the  conveyance  of  passengers  from  ■*!  "'J^f y  «"*- 

°  ...  tamed  by  a  pas- 

London  to  Exeter,  that  the  plaintiff  was  an  outside  pas-  lenger  in  con- 
eenger  on  the  coach,  and  that,  through  the  negligence,  a^idJntli^'uver- 
carelessness,  and  improper  conduct  of  the  defendant's  ser-  e^j,"^un^e^® 
vant,  whilst  proceeding  in  the  course  of  the  journey  from  '"c**  accident  be 

occasioned  by 

London  to  Exeter ,  the  coach  was  overturned ;  whereby  the  the  negligence 
plaintiff  was  greatly  bruised,  wounded,  and  hurt.     Plea —  of  thc*driver!' 

Not  guilty.  Therefore, 

^        ■'  ^  where,  in  an 

At  the  trial,  before  Mr.  Justice  Littledalet  at  the  last  As-  action  for  an  in- 
sizes  at  Dorchester,  it  appeared  in  evidence  that  the  de-  scnption/ h  ap- 
fendant  was  the  proprietor  of  a  coach,  called  the  Regt^  cal^1)nhe 'T- 
lator,  running  from  London  to  Exeter;  that  the  plaintiff  adent  was  the 
had  been  booked  at  the  office  in  London,  and  paid  his  the  coach  had 

ia«t  passed)  of 
one  of  two  cot- 
tages  that  had  previously  stood  on  an  angle  of  the  road,  by  which  means  the  driver  was  deceived  as  to 
the  course  of  the  road  (it  being  night,  though  moonlight),  and  the  Judge  told  the  Jury,  that,  as  the 
road  was  of  sufficient  width,  and  there  was  no  obstruction  or  want  of  light,  the  coachman  ought  to 
have  kept  within  its  limits,  and  a  verdict  was  found  for  the  plaintiff:  the  Court  granted  a  new  trial, 
conceiving  that  it  should  have  been  left  to  the  Jury  to  say  whether  or  not  the  driver  had  been  guilty 
of  negligence. 
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1825.         fare  as  an  outside  passenger  to  Exeter;  that  the  coach  ar- 
Cropts        rived  at  a  place  called  Harman  Hilly  which  is  about  half 

»•  a  mile  beyond  Salisbury,  between  two  and  three  o'clock 

Watrrhouse.    .  ^  . 

in  the  morning ;  that  it  was  quite  light,  the  moon  being 

full,  and  that  there  was  nothing  to  prevent  the  coachman 
from  keeping  the  middle  or  the  left-hand  side  of  the  road 
(which  was  twenty-four  feet  wide),  but  that  he  drove  the 
coach  too  near  to  the  right  and  overturned  it,  by  which 
the  plaintiff  received  the  injury  complained  of. 

Several  witnesses  were  called  for  the  defendant,  who  prov- 
ed, that  one  of  two  cottages  which  had  previously  stood  at 
the  turning  of  the  road  where  the  accident  happened,  had 
been  pulled  down  since  the  coachman  had  last  passed,  that 
the  rubbish  had  been  left  at  the  side  of  the  road,  and  that  the 
coachman,  mistaking  the  cottage  which  was  standing  for  that 
which  had  been  pulled  down,  drove  over  the  rubbish  of  the 
latter,  whereby  the  coach  was  upset.  The  learned  Judge 
was  of  opinion,  that,  as  the  road  was  of  sufficient  width, 
and  there  was  no  obstruction  or  want  of  light,  the  coach- 
man ought  to  have  kept  within  its  limits  and  not  endangered 
the  lives  of  his  passengers  by  turning  so  sharp  to  the  right, 
even  supposing  that  the  accident  was  attributable  to  his 
having  mistaken  the  cottage  which  was  pulled  down  for  that 
which  remained  standing.  The  Jury  accordingly  found  a 
verdict  for  the  plaintiff — Damages,  iOO/. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  new  trial  had,  on  the  ground  of  a  misdirection  by  the 
learned  Judge  to  the  Jury.  He  submitted  that  it  should 
have  been  left  to  them  to  say,  whether  the  accident  arose  from 
the  negligence  of  the  coachman,  or  whether  it  was  not  rather 
attributable  to  misadventure.  If  it  had  been  shewn  that  the 
coachman  had  received  any  previous  notice  of  the  cot- 
tage having  been  pulled  down,  the  case  would  have  been 
different ;    but,   as  he  was  not  aware  of  it,  no  imputa- 
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lion  could  be  cast  on  him ;  and  the  accident  was  unavoida-  1826. 

ble.     The  law  makes  a  wide  distinction  between  carriers        crofti 
of  goods,  and  the  owners  of  stage-coaches  for  the  convey-  ^      •• 
ance  of  passengers.    The  former  are  in  the  nature  of  in- 
surers, and,  as  common  carriers,  are  answerable  in  all  cases, 
unless  a  loss  happen  by  the  act  of  God,  or  of  the  King's 
enemies;  whilst  the  latter  are  not  even  subject  to  the 
rule  of  the  road,  nor  liable  unless  in  cases  of  actual  ne- 
gligence.    In   Aston  y.   Heaven  (a),    Lord   Chief  Jus- 
tice Eyre  held  that  coach-owners  are  not  liable  for  in- 
juries  happening  to  passengers  from  accident   or  mis- 
fortune,  where  there  has  been  no  negligence  or  default 
in  the  driver;  and  that,   where  there  is  no  other  car- 
riage on  the  road,  the  driver  may  keep  in  the  middle,  and 
is  not  bound  to  keep  on  the  left-hand  side  of  the  road, 
although  the  accident  might  have  proceeded  from  the 
coach  not  being  on  the  pfoper  side.     Here,  there  was 
no  want  of  caution  on  the  part  of  the  coachman ;  much  less 
can  negligence  be  imputed  to  him.     If  the  master  of  a 
ship  steer  her  according  to  a  sea-mark,  and ,  such  mark  being 
altered  or  removed  without  his  knowledge,  he  in  conse- 
quence  strike  on  a  rock  or  shoal,  negligence  cannot  be 
imputed  to  him.      In  Christie  v.  Griggs  {b).  Sir  James 
Mansfield  held  that  the  proprietor  of  a  stage-coach  is 
not  answerable  for  any  damage  that  may  happen  to   a 
passenger  from  the  coach  being  overturned  by  a  mere  acci- 
dent; and  his  Lordship  said,  that,  on  a  contract  to  carry 
passengers,  the  carrier  did  not  warrant  their  safety;  his 
undertaking  as  to  them  went  no  farther  than  this — that,  as 
far  as  human  care  and  foresight  could  go,  he  would  pro- 
vide for  their  safe  conveyance.     So,  here,  the  overturning 
of  the  coach  was  purely  accidental,  as  the  coachman  had 
no  means  of  ascertaining  that  the  cottage  had  been  pulled 
down  since  he  passed  by  it  on  his  last  journey. 

(a)  2  E»p.  N.  P.  C.  633.  (6)  2  Camp.  79. 
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1825.  Mr.  Serjeant   Onslow,  and  Mr.  Serjeant   Taddy,  now 

^!p^  shewed  cause. — There  is  not  the  slightest  pretence  for 

Crofts  .   . 

saying  that  the  Jury  were  misdirected.  The  opinion  of 
the  learned  Judge  was  perfectly  correct.  The  coach- 
man ought  to  have  kept  in  the  middle  of  the  road,  and 
should  not  have  gone  so  far  to  the  right  as  it  seems  he  did^ 
At  all  events,  he  did  not  preserve  a  prudent  course. 
In  Mayhew  v.  Boyee  (a),  Lord  Ellenborough  held, 
that,  where  the  driver  of  a  carriage  on  a  public  road 
may  adopt  either  of  two  courses,  one  of  which  is  safe, 
and  the  other  hazardous,  if  he  elect  the  latter,  he  is 
responsible  for  the  mischief  that  may  ensue;  and  he 
cannot  in  such  case  insist  upon  the  fact  that  he  kept  to  his 
own  side  of  the  road;  ''  For,"  said  his  Lordship,  **  if  it  be 
practicable  to  pursue  a  course  which  is  safe,  and  you  fol- 
low so  closely  upon  the  track  of  another  that  mischief  may 
ensue,  you  are  bound  to  adopt  the  safe  course;"  and  here 
the  coachman  actually  drove  the  coach  out  of  the  bound- 
ary of  the  road,  although  it  was  a  moon-light  night,  and 
there  was  nothing  to  prevent  him  from  passing  in  the 
centre,  or  even  diverging  to  the  left-hand  side.  The  Jury 
were  put  in  possession  of  all  the  facts.  It  was  for  them  to 
judge  whether  the  coachman  had  been  guilty  of  negli- 
gence or  not;  and,  as  they  have  found  that  he  did  not 
proceed  with  a  proper  degree  of  caution,  their  verdict 
is  conclusive,  and  ought  not  to  be  disturbed. 

Mn  Serjeant  Wilde,  in  support  of  his  rule,  was  stop- 
ped by  the  Court. 

Lord  Chief  Justice  Best. — The  principle  to  be  collect- 
ed from  the  last  case  to  which  we  have  been  referred,  is, 
that,  if  the  driver  of  a  stage-coach  do  not  use  a  proper 
degree  of  caution,  or,  where  there  are  two  ways,  he  do 

{n)  I  Staik.  iN.  P.  C.  423. 
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not  adopt  that  which  is  safe,  he  is  responsible  for  any  1825. 
mischief  that  may  ensue  from  his  electing  to  pursue  a  cropts 
hazardous  course.    Here,  the  question  is,  whether  the  Ju-  v. 

ry  were  warranted  in  finding  a  verdict  against  the  propri- 
etor of  the  coach,  as  it  was  not  left  to  them  to  say  whether 
the  coachman  had  been  guilty  of  negligence  or  not.  We 
are  not  to  ascertain  the  degree  of  care  that  the  driver  of 
a  coach  may  be  required  to  exercise :  that  is  a  question  ex* 
pressly  for  a  Jury.  The  declaration  charges  the  defendant 
in  respect  of  the  negligence  of  his  servant ;  and,  if  it  had  been 
left  to  the  Jury  to  say  whether  or  not  the  latter  had  been 
guilty  of  negligence,  the  case  would  have  been  free  from 
difficulty.  The  coachman  should  have  kept  in  the  road; 
and  I  am  strongly  inclined  to  think,  that,  as  he  went  out  of 
it,  the  Jury  were  warranted  in  presuming  negligence;  but 
the  learned  Judge  assumed,  that,  as  the  coachman  had  driven 
out  of  the  road,  the  plaintiff  was  entitled  to  a  verdict,  whe- 
ther the  former  had  been  guilty  of  negligence  or  not.  This 
action  clearly  could  not  be  maintainable  unless  negligence 
had  been  proved;  and,  although  the  coachman  might  have 
used  competent  skill,  still  an  accident  might  have  occurred 
for  which  the  proprietor  would  not  have  been  liable:  for 
instance,  the  horses  might  have  been  frightened  at  the  fir- 
ing of  a  gun ;  in  which  case,  if  they  started  or  ran  ofi^,  and 
overturned  the  coach,  the  proprietor  would  not  have  been 
answerable,  as  he  is  only  responsible  for  the  actual  negli- 
gence of  his  coachman  or  servant  in  the  driving  of  the 
coach.  Here,  the  accident  might  have  happened  without 
any  negligence  on  the  part  of  the  coachman ;  for,  his  having 
deviated  from  the  road  might  fairly  be  attributed  to  the  re- 
moval of  the  cottage  by  which  he  had  been  formerly  guid- 
ed in  making  the  turning.  I  am  therefore  of  opinion  that 
the  rule  for  a  new  trial  must  be  made  absolute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.     There 
is  a  wide  distinction  between  contracts  for  the  conveyance 
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1826.         of  passengers,  and  those  for  the  conveyance  of  goods. 

Crofts        '"  ^^^  latter  the  parties  are  liable  at  all  events,  except 

^'  the  goods  are  destroyed  or  damaged  by  the  act  of  God, 

WATER  HOUSE*  ■»•»••       •  •  ••«••  a  i 

or  the  King  s  enemies ;  whilst,  in  the  former,  they  are  only 
responsible  to  their  passengers  in  cases  of  express  negli- 
gence.  In  this  case  it  was  not  left  to  the  Jury  to  say  whe- 
ther the  defendant's  coachman  had  been  guilty  of  negli- 
gence or  not.  It  appears  that  a  cottage  which  stood  close 
by  the  road  side  had  been  pulled  down  since  the  last  time 
the  coachman  had  passed  the  spot,  which  was  but  a  few 
hours  previously  to  the  time  of  the  accident ;  and  that  he 
had  no  knowledge  of  its  removal.  If  it  had  been  pulled 
down  a  week  or  a  month  before,  the  case  would  have  been 
different ;  but  he  depended  on  the  locality  of  the  cottage 
for  his  guide.  He  probably  had  no  means  of  knowing  that 
it  had  been  pulled  down  in  the  course  of  the  preceding  day; 
and,  although  the  moon  was  up  at  the  time  he  passed,  he 
might  naturally  mistake  the  cottage  that  remained  for  that 
which  had  been  rased,  or  he  might  have  supposed  that 
both  remained  standing  as  before.  At  all  events,  I  do  not 
think  that  such  a  degree  of  actual  negligence  can  be  im- 
puted to  him  as  to  render  his  master  liable  in  point  of  law. 
The  question  of  negligence  should  certainly  have  been  left 
to  the  Jury. 

Mr.  Justice  Burrough. — The  declaration  in  this  case 
is  founded  on  a  charge  of  negligence  in  fact ;  and  it  is  not 
for  us  to  judge  whether  or  not  the  coachman  was  guilty 
of  such  negligence.  The  rule  of  the  road  is  no  criterion 
of  negligence  (a) ;  and  it  was  matter  of  evidence  whether 
the  coachman  acted  negligently  or  not,  and  should  have 
been  left  to  the  Jury.  The  rule  for  a  new  trial  must  there- 
fore be  made — 

Absolute. 

(a)  Sec  Wayde  v.  Lady  Carr,  2  Dow.  &  Ryl.  265. 
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Frances  Henrietta  Kennell,  Widow,  Administratrix  of      Monday, 
Thomas  Rennell,  Clerk,  r.  George,  Bishop  of  Lin-     ^<w-  28M. 
coLN,  Thomas  Henry  Mirehouse,  Clerk,  and  William 
Squire  Mirehouse,  Clerk. 

JL  HIS  was  a  quare  impedit.    The  declaration  stated,  that  Where  apre- 
the  defendants  were  summoned  to  answer  the  plaintiff,  re-  Sie  adTowwm"^^ 
lict   and   administratrix   of  all  and  singular  the  goods,  *  rectory  in 

11  1  1.  I  .  1  t*   ^.  -rT        «.     right  of  hii  pre- 

cnattels,  and  credits,  which  were  of  Thomas  RenneU^  bend,  dies  while 
Clerk,  Bachelor  in  Divinity,  deceased,  at  the  time  of  his  Sn^wUhom  ^^ 
death,  who  died  intestate,  of  a  plea  that  they  permit  the  ^"^^J^^!^ 
plaintiff  to  present  a  fit  person  to  the  rectory  of  the  parish  the  right  to  pre- 
church  of  Welby,  in  the  county  of  Lincoln,  which  was  va-  succeeding  pre- 
cant,  and  in  her  gift  as  administratrix  as  aforesaid,  and  ^'>***»'y»  •"<* 

'  o  '  does  not  pau  to 

whereupon  the  plaintiff,  by  her  attorney  complained ; — For  *^«  penonii  re- 
Ihat  whereas  one  William  Dodwell,  Clerk,  Doctor  in  Di-  the  deceased. 
vinity,  late  prebendary  of  the  prebend  or  canonry  of  South 
Grani/iam,  founded  in  the  cathedral  church  of  Salisbury, 
theretofore,  to  wit,  on  the  27th  October,  1775,  to  wit,  at 
Boston,  in  the  county  of  Lincoln,  was  seised  of  and  in 
the  said  prebend  or  canonry,  with  its  appurtenances  (to 
which  prebend  or  canonry  the  advowson  of  the  said  rec- 
tory of  the  parish  church  of  Welby,  with  its  appurtenances, 
then  belonged  and  still  belongs),  in  his  demesne  as  of  fee, 
in  right  of  the  said  prebend  or  canonry ;  and  the  said 
William  Dodwell,  D.  D.,  so  being  such  prebendary  as 
aforesaid,  and  so  being  seised  of  and  in  the  said  prebend  or 
canonry,  with  its  appurtenances,  to  which  &c.,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  &c.  aforesaid, 
presented  to  the  said  church  of  Welby,  being  then  vacant, 
one  William  Dodwell,  Master  of  Arts,  his  clerk,  who,  on 
the  said  presentation  of  the  said  William  Dodwell,  D.  D., 
was  admitted,  instituted,  and  inducted  into  the  same,  in  the 
time  of  peace,  in  the  time  of  our  sovereign  Lord  George  the 
Third,  late  King  of  Great  Britain:  and  the  plain  tiff  further 
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said^  that  the  said  William  Dodivell,  D.  D.,  being  so 
seised  of  the  said  prebend  or  canonry,  with  its  appurte- 
nancesy  to  which  &c.^  in  his  demesne  as  of  fee,  in  right  of 
the  said  prebend  or  canonry,  he,  the  said  William  Dod- 
wellf  D.  D.,  afterwards^  to  wit,  on  the  1st  of  October,  1785, 
to  wit,  at  Boston,  &c.,  died  so  seised;  after  whose  death, 
to  wit,  on  the  29th  October^  in  the  year  last  aforesaid,  to 
wit,  at  Boston,  &c.,  one  Robert  Price,  clerk,  was  lawfully 
admitted,  instituted,  and  inducted  prebendary  of  the  said 
prebend  or  canonry,  with  its  appurtenances,  to  which  &c. ; 
whereby  the  said  Robert  Price  then  and  there  became  and 
was  seised  of  and  in  the  said  prebend  or  canonry,  with 
its  appurtenances,  to  which  &c.,  in  his  demesne  as  of  fee, 
in  right  of  the  said  prebend  or  canonry :  and  the  plaintiff 
further  said,  that,  the  said  Robert  Price  being  so  seised  of 
and  in  the  said  prebend  or  canonry,  with  its  appurtenances, 
to  which  &c.,  in  his  demesne  as  of  fee,  in  right  of  the  said 
prebend  or  canonry,  he,  the  said  Robert  Price,  afterwards, 
to  wit,  on  the  1st  of  April,  1823,  at  Boston,  &c.,  died  so 
seised ;  after  whose  death,  to  wit,  on  the  ^rd  April  in  the 
year  last  aforesaid,  at  Boston,  &c.,  the  said  Thomas  Ren- 
nell was  lawfully  admitted,  instituted,  and  inducted  preben- 
dary of  the  said  prebend  or  canonry,  with  its  appurtenances, 
to  which  &c.,  whereby  the  said  Thomas  Rennell  then  and 
there  became  and  was  seised  of  and  in  the  said  prebend  or 
canonry,  with  its  appurtenances,  to  which  &c.,  in  his  demesne 
as  of  fee,  in  right  of  the  said  prebend  or  canonry;  and, 
the  said  Thomas  Rennell  being  so  seised,  the  said  church 
afterwards,  to  wit,  on  the  1st  of  June,  1824,  at  Boston  &c«, 
became  vacant  by  the  death  of  the  said  Reverend  William 
Dodwell,  Clerk,  the  late  parson  and  incumbent  thereof, 
and  still  is  vacant,  whereby  it  then  and  there  belonged  to 
the  said  T/umas  Rennell  to  present  a  fit  person  to  the 
said  rectory  of  the  said  parish  church,  so  being  vacant  as 
aforesaid  :  and  the  plaintiff  further  said,  that,  afterwards, 
and  whilst  the  said  church  was  so  vacant  as  aforesaid,  to 
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wit,  on  the  30th  of  June^  in  the  year  last  aforesaid,  at         1825. 
Boston  &c.,  the  said  Thomas  Rennell  died  intestate,  so      re^^jell 
seised  of  and  in  the  said  prebend  or  canonry,  with  its  ap-  v. 

.       .    ,         TheBUhopof 

purtenances,  to  which  &c.,  in  his  demesne  as  of  fee,  in  nght       Lincoln. 
of  the  said  prebend  or  canonry,  without  having  presented 
any  person  to  the  said  rectory  of  the  said  parish  church ; 
after  whose  death,  and  whilst  the  said  church  was  so  va- 
cant as  aforesaid,  to  wit,  on  the  2Sd  July  in  the  year  last 
aforesaid,  at  Boston  &c.,  administration  of  all  and  singular 
the  goods,  chattels,  and  credits,  which  were  of  the  said 
Thomtu  Rennellf  deceased,  at  the  time  of  his  death,  who 
died  intestate,  by  the  Right  Reverend  Father  in  God, 
Charles,  by  Divine  Providence,  Archbishop  of  Canter- 
bury, Primate  of  all  England,  and  Metropolitan,  was  in 
due  form  of  law  granted  to  the  plaintiff;  whereupon  and 
whereby  it  then  and  there  belonged  and  now  belongs  to 
the  plaintiff,  as  administratrix  as  aforesaid,  to  present  a 
fit  person  to  the  said  rectory  of  the  said  parish  church,  so 
being  vacant  as  aforesaid,  and  which  is  still  vacant;  but  the 
said  Bishop  of  Lincoln,  and  the  said  T.  H.  Mirehouse, 
and  W.  S.  Mirehouse  unjustly  hindered  her  from  presenting 
a  fit  person  to  the  said  rectory  of  the  said  parish  church, 
whereupon  the  plaintiff,  administratrix  as  aforesaid,  said, 
that  she  was  injured,  and  had  sustained  damage  to  the 
value  of  1000/.;  and  therefore,  &c.     The  declaration  con- 
cluded with  a  profert  in  curiam  of  the  letters  of  adminis- 
tration. 

The  first  defendant,  as  Bishop  oi  Lincoln,  pleaded, — 
*•  That  the  said  rectory  of  the  parish  church  of  Welby  is  with- 
in his  diocese  oi Lincoln,  and  that  he  hath  nothing  nor  doth 
he  claim  to  have  anything  in  the  said  rectory  of  the  church 
aforesaid,  or  in  the  advowson  of  the  same,  except  only  the 
admission,  institution,  and  induction,  of  the  rectors  to  the 
same  rectory  and  parish  church,  and  all  such  other  things 
as  belong  to  the  Ordinary  as  Ordinary  of  that  place;  and 
this  he  is  ready,  to  verify :  wherefore  he  prays  judgment. 
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1825.         if  the  plaintiff^  without  assigning  some  special  disturbance 
in  the  person  of  him,  the  said  Bishop^  ought  to  have  or 

Rennell 

V.  maintain  her  said  action  against  him  &c." 

LmcoLN.**  The  other  defendants,  Thomas  Henry  Mirehouse^  and 
fViUiam  Squire  Mir ehouscy  pleaded,  that  the  plaintiff  ought 
not  to  have  or  maintain  her  said  action  against  them,  be- 
cause they  said,  that,  after  the  said  Thomas  Rennell  had  so 
died  without  having  presented  any  person  to  the  said 
rectory  of  the  said  parish  church,  and  whilst  the  said  church 
was  so  vacant  as  aforesaid,  to  wit,  on  the  19th  oiJuly  in 
the  year  last  aforesaid,  at  Boston  &c.,  the  said  defendant 
Thomas  Henry  Mirehouse  was  lawfully  admitted,  instituted, 
and  inducted,  prebendary  of  the  said  prebend  or  canonry, 
with  its  appurtenances,  to  which  said  prebend  or  canonry 
the  said  advowson,  with  its  appurtenances,  then  belonged 
and  still  belongs,  whereby  he,  the  said  Thomas  Henry  Mire^ 
house  J  then  and  there  became  and  was  seised  of  and  in  the 
said  prebend  or  canonry,  with  its  appurtenances,  to  which 
&c«,  in  his  demesne  as  of  fee,  in  right  of  the  said  prebend 
or  canonry,  and  whereby  it  then  and  there  belonged  to  him 
to  present  a  fit  person  to  the  said  rectory,  so  being  vacant 
as  aforesaid:  and  the  defendants,  Thomas  Henry  Mire- 
house y  and  William  Squire  Mire/iouse,  further  said,  that 
he,  the  said  Thomas  Henry  Mirehouse,  so  being  such 
prebendary  as  aforesaid,  and  so  being  seised  of  and  in  the 
said  prebend  or  canonry,  with  its  appurtenances,  to  which 
&c. ,  afterwards,  to  wit,  on  the  26th  of  September,  in  the  year 
last  aforesaid,  at  Boston  &c.,  presented  to  the  said  church 
of  Welby,  then  being  vacant,  the  said  defendant  William 
Squire  Mirehouse,  his  clerk,  for  the  purpose  of  his  being 
admitted,  instituted,  and  inducted  into  the  same,  but 
which  said  admission,  institution,  and  induction,  had  been 
hindered  and  prevented  by  his  Majesty^s  writ  of  ne  ad" 
mittas,  to  the  said  defendant  Lord  Bishop  o(  Lincoln  in 
that  behalf  directed ;  for  which  reason  the  said  Thomas 
Henry  Mirehouse  had  prevented  the  plaintiff  from  pre- 
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senting  a  fit  person  to  the  said  church :   and  this  they,         ^^^^' 
the  said  Thomas  Henry  Mirehouse,  and  William  Squire      rennell 
Mirehouse,  were  ready  to  verify;   wherefore  they  prayed  ^: 

judgment  if  the  plaintiff  ought  to  have  or  maintain  her       Lincoln. 
aforesaid  action  thereof  against  them  &c. ;   and  they  also 
thereupon  prayed  a  writ  to  the  said  Bishop,  &c. 

The  plaintiff,  as  to  the  plea  of  the  said  Bishop  (inas- 
much as  he  had  not  nor  claimed  to  have  anything  in  the 
church  aforesaid,  or  in  the  advowson  of  the  same,  except 
only  the  admission,  institution,  and  induction,  of  the  rec- 
tors to  the  same  rectory  and  parish  church,  and  all  such 
other  things  as  belong  to  the  Ordinary  as  Ordinary  of  that 
place)  prayed  judgment  against  the  said  Bishop,  and  a  writ 
to  the  said  Bishop,  &c. ;  therefore,  it  is  considered  that 
the  plaintiff  recover  against  the  said  Bishop  her  presenta- 
tion to  the  said  church,  and  that  she  have  a  writ  to  the 
said  Bbhop,  that,  notwithstanding  his  disclaimer,  he  ad- 
mit a  fit  person  to  the  said  church  on  the  presentation  of 
the  plaintiff:  and  the  said  Bishop  is  not  amerced  because 
be  bath  excused  himself  of  any  particular  disturbance; 
but  let  execution  thereof  be  stayed  until  the  said  plea 
between  the  plaintiff  and  the  said  Thomas  Henry  Mire-- 
house  and  William  Squire  Mirehouse  be  determined,  &c. 
The  plaintiff  then  demurred  generally  to  the  plea  of  the 
other  defendants,  Thomas  Henry  Mirehouse^  and  William 
Squire  Mirehouse {  and  they  joined  in  demurrer. 

This  case  was  twice  argued,  Jirst^  in  the  last  Hilary 
Term,  by  Mr.  Serjeant  Wilde  for  the  plaintiff,  and  Mr.  Ser- 
jeant Taddy  for  the  defendants,  when  the  Court  took  time 
to  consider;  and,  on  the  first  day  of  the  last  Easier  Term, 
Lord  Chief  Justice  Best  directed  a  second  argument,  and 
desired  that  notice  thereof  might  be  given  to  the^//ori»e^- 
General,  as  the  interest  of  the  Crown  might  intervene,  and 
under  the  circumstances,  the  Crown  might  be  deemed  en- 
titled to  present.  The  case  was  accordingly  re-argued  at  con- 
siderable length,  in  the  course  of  the  last  Term,  by  Mr. 
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Serjeant  Vaughan  for  the  plaintiff^  Mr.  Serjeant  D'Oyley 
Rehnell  for  the  defendants,  and  Mr.  Serjeant  Bosanquei,  as  repre- 
Tbe  BUhop  of  ^"^ing  the  Aiiorney-GenercUf  on  behalf  of  the  Crown.  The 
Court  again  took  time  to  consider ;  and,  as  each  of  the  Judges, 
in  delivering  their  opinions  seriatim^  very  fully  commented 
on  every  branch  of  both  arguments,  it  is  only  necessary  to 
advert  to  the  principal  points  respectively  raised  for  the 
plaintiff  and  defendants,  and  to  refer  to  the  cases  and  au- 
thorities which  were  cited  and  relied  on  in  their  support. 

For  the  plaintiff,  it  was  contended — Firsts  that,  in  the  case 
of  a  lay  patron,  if  a  presentative  church  fall  vacant,  and 
such  patron  die  without  presenting,  his  personal  repre- 
sentative shall  present;  because,  as  soon  as  a  church  be- 
comes vacant,  the  next  turn  is  a  chattel,  and,  as  such, 
vests  in  the  person  of  the  individual  to  whom  the  advow- 
son  at  the  moment  belongs ; — Secondly,  that  the  character 
of  the  party  into  whose  hands  a  chattel  falls,  cannot  alter 
the  nature  of  the  interest; — and  Lastly,  that  such  interest 
cannot  go  in  succession,  to  the  heir  of  the  patron,,  or  to 
the  next  owner  of  the  advowson,  but  belongs  to  the  party 
in  whose  time  the  vacancy  happens,  or  to  his  executor  or 
administrator  (a). 


(a)  The  f^uthorities  cited  for 
the  plaintiff  were — Fitzherbert's 
Natura  Brevium,  tit.  Quare  Impe- 
dit,  33  N,  P,  34  B,  N.— Brooke's 
Abridgment,  part  2,  tit.  Pre* 
sentation  al^  Esgli$e,  pi.  22. — 
Rolle's  Abridgment,  Vol.  2,  tit. 
Presentment  F.  346,  pi.  4.— Vi- 
ner's  Abridgment,  tit.  Corpora- 
tions L.,  Executor  U.  17,  Presenta- 
tion, (F  a). — Mallory's  Quare  Im- 
pedit,  tit.  Presentations  69. — Co- 
myns's  Digest,  tit.  Esglise  (H.  6.) 
—  Selden's  Works,  Vol.  6,  p. 
2063,  tit.  Prerogative. — Gibson's 
Codex,  797— Blackstone's  Com- 


mentaries, Vol.  I,  p.  389. — Coke 
Littleton,  [9.  a.]  [15.  b.]  [46.  b.] 
[90.  a.]  [388.  a.]— Hargravc  & 
Butler's  Notes,  [N.  47.]  [N. 
85.]— Sheppard*8  Epitomie^  tit. 
Chattels,  243,  244.— Wentworth 
on  Executors,  54,  73,  259. — 
Winch,  741. — Johnson's  Diction- 
ary, Prerogative.  —  Statutes  21 
Hen.  7,  C.21;  28Hen.8,'c.  11,  s. 
3;  13  &  14  Car.  2,  c.  4,  s.  14.— 
Year  Books,  34  Hen.  6,  fol.27,  pi. 
8;  l9Edw.2.— OvfT^cmv.SycUffl/, 
Coke's  Entries,  122.— The  case  of 
The  Dean  Sf  Chapter  of  Norwich, 
3  Rep.  73.— Fulwood*s  case,  4  Rep. 
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For  the  defendants,  it  was  insisted  (a), — First,  that  there  1825. 
was  a  manifest  distinction  between  ecclesiastical  patronage 
in  spiritual  hands,  and  that  in  lay  hands,  the  spiritual  patron 
having  only  a  trust  to  be  exercised  for  the  benefit  of  the  pub-  lin ^^i. 
lie  at  large,  and  his  patronage  being  never  sold  or  granted 
away  until  the  avoidance  happens,  whilst  the  lay  patron 
has  an  interest  of  profit  as  well  as  of  trust; — Secondly^ 
that,  as  in  the  declaration  the  plaintifi*'s  intestate  was  al- 
leged to  be  seised  in  right  of  his  prebend,  the  presentation 
ought  to  be  in  the  same  right; — Thirdly ,  that  there  was 
a  further  distinction  where  the  patron  is  also  incumbent; 
— Fourthly,  that,  though  a  lay  patron  might  grant  an  ad* 
Yowson  or  next  presentation,  a  spiritual  patron  had  never 


(SS.^Smailwood  v.  Bishop  of  Co- 
veniry  and  Litchfield  and  Walter^ 
Savilie,  1 18.~The  Queen\  Fane\ 
amd  Archbishop  of  Canterbury's 
case,  4  Leon.  107, 109.— JoAn  Lon- 
don V.  The  Chapter  of  the  CoUe- 
giate  Church  of  Southwell,  Hob. 
d03.'-Holland  v.  Shelly,  Hobart, 
302;  S.  C.  nomine  Holland  v.  Chi- 
Chester,  Bishop,  Winch's  Entries, 
692.'-Steph€ns  y.  Wall,Dyer,  Edit. 
1794,  282  b,  pi.  28.— Pof^er  v. 
Chapman,  Ambler,  98,  101. 

(a)  The  authorities  cited  for  the 
defendants  were-Fitzherbert's  Na- 
tora  Brerium,  tit,  Quare  Impedit, 
33  B,  N,  P,  34  O.— Viner's  Abridg- 
meati  dt.  Presentation,  D. — Mai- 
lory's  Quare  Impedit,  69. — Gib- 
son's Codex,  1 15,  cited  in  Bum's 
Ecclesiastical  Law,  7th  Edit.  tit. 
Bishop,  239.— Gibson,  757,  758, 
759  ,763.— Coke  Littleton,  [17- 
h.],  [131.  a.],  Sect.  644.,  [340. 
b.],[341.a.],  [388.a.].-Wat«on's 
Clergyman's  Law,  Edit.  1725,  pp. 
76,  77,  82,  106,  224, 225.- 

YOL.  XI. 


tutes,  25  Edw.  3,  stat.  6;  32  Hen. 
8,  C.28,  s.  l.~ Year  Books,  9  Hen. 
6,  fol.  33;  4  Edw.  3,  fol.  2,  pi.  3; 
29  Edw.  3,  fol.  3,  7 ;  8  Edw.  3, 
fol.  58,  pi.  13;  21  Hen.  7,  fol.  8. 
— Dean  and  Chapter  of  Norwich*s 
case,  3  Rep.  75  b — Cawdrey*s  case, 
5  Rep.  1,  4,  B.—Sutton  HospitaPs 
case,  10  Rep.  28. — Brokesby  v. 
Wickham  and  Lincoln,  Bishop,  1 
Leon.  167< — Holt  v.  Coventry  and 
Litchfield,  Bishop,  Hobart,  140.— 
Mackenzie  v.  Robitison,  3  Atk.  559. 
— Repifigton  v.  Tamivorth  School, 
Governors,  2  Wils.  150. 

For  the  Crown. — Brooke's  A- 
bridgment,  tit.  Issues  retomes  sur 
terres,  Sfc,  pi  21 . — RoUe's  Abridg- 
ment.  Vol.  2,  tit.  Presentment  aT 
Esglise,  C.  343.— Viner's  Abridg- 
ment, tit.  Presentation,  E. — Liber 
Pari  21  Edw.  1 ;  24  Edw.  3,  30. 
—Coke  Littleton,  [90.  a  ],  [388. 
a.]— Godolphin,  264,  278.— Am- 
bler, 98,  \0l. --Holland  v.  Shelly, 
Hobart,  302. 
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exercised  such  a  right; — smdLastli/,  tbat^  where  a  bishop 
is  patron,  and  entitled  to  a  Uvmg  in  right  of  his  see,  and  the 
church  becomes  void,  and  the  bii>hop  dies  after  the  vacancy 
and  before  it  is  filled  up,  then  the  King,  by  virtue  of  his 
prerogative,  takes  the  turn  as  guardian  of  the  teinporal- 
ties  of  the  bishopric,  and  presents,  and  not  the  executors 
of  the  bishop. 


Mr.  Justice  Gaselee. — This  is  a  Quare  ImpedU^  brought 
by  the  administratrix  of  the  late  prebendary  of  Sauih 
Graniham,  in  the  cathedral  church  of  Salisbury ^  against 
the  three  defendants,  to  recover  the  presentation  to  the 
rectory  of  the  parish  church  of  Welby^  in  the  county  and 
diocese  of  Lincoln^  the  advowson  of  which  belongs  to  the 
prebend  of  South  Grantham,  and  which  became  vacant  in 
the  life-time  of  the  intestate,  the  late  prebendary. 

The  declaration  states  the  seisin  of  one  William  Dott' 
well  of  the  prebend  to  which  the  advowson  belongs,  in  his 
demesne  as  of  fee,  in  right  of  the  said  prebend, — ^his  pre* 
sentation  of  a  clerk,  who  was  admitted,  instituted,  and  in- 
ducted,— the  death  of  the  prebendary , — and  the  admission, 
institution,  and  induction  of  Robert  Price  to  the  prebendi 
— the  death  of  Price, — and  the  admission,  institution,  and 
induction  of  the  intestate, — the  death  of  the  incumbent, 
whereby  it  belonged  to  the  intestate  to  present, — the  death 
of  the  intestate  pending  the  vacancy, — and  administration 
granted  to  the  plaintiff,  whereby  she  is  entitled  to  present: 
but  that  the  defendants  hinder  her. 

The  first  defendant,  the  bishop,  pleads  the  usual  plea, 
that  he  claims  nothing  but  as  ordinary;  and  there  is  judg- 
ment against  him,  with  a  cesset  executio  in  the  usual  form. 

The  other  defendants  plead,  that,  after  the  death  of  the 
intestate,  and  whilst  the  church  continued  vacant,  one  of 
them  was  duly  admitted,  instituted,  and  inducted  to  tlie 
prebend,  whereby  it  belonged  4o  him  to  present  to  the  rec- 
tory \  that  he  accordingly  presented  the  other^  whose  ad- 


IN  THE  SIXTH  YEAR  OF  GEO.  IV. 


147 


mittance  has  been  prevented  by  a  writ  of  ne  admittaSi  di- 
rected to  the  bishop. 

To  thb  plea  the  plaintiff  has  demurred  generally,  and 
the  defendants  have  joined  in  demurrer. 

The  case  was  first  argued  in  Hilary  Term  last,  when, 
it  appearing  to  the  Court  that  a  question  might  be  made, 
whetlier^  under  the  circumstances,  the  Crown  was  not 
entitled  to  present  to  the  vacant  living,  it  was  directed 
that  the  case  should  be  argued  a  second  time,  and  no- 
tice given  to  the  Attorney-General,  that  he  might  inter- 
pose if  he  thought  fit,  for  the  interest  of  the  Crown.  The 
case  was  accordingly  argued  a  second  time,  in  the  last 
term,  not  only  by  the  counsel  for  the  respective  parties  to 
the  record,  but  also  by  my  brother  Bosanquet  on  the  part 
of  the  Crown;  and  it  now  stands  for  the  judgment  of  the 
CourL 

The  material  question  which  it  is  necessary  for  the 
Court  to  decide  upon  this  record^  is,  whether  the  plaintiff 
has  made  out  her  title  to  present;  for,  if  she  has  not,  it  is 
immalerial,  as  to  this  action,  who  b  entitled;  as  any  decision 
of  the  Court  upon  the  title  of  any  other  parties  would  not 
he  binding.  The  jquestion  is  a  new  one;  for,  notwith- 
standing all  the  industry  that  has  been  exerted  by  the 
several  counsel  by  whom  the  case  has  been  argued,  and 
by  those  by  whom  it  is  to  be  decided,  no  case  similar  to 
it  has  been  found  in  the  books;  a,nd,  although  one  would 
think  that  the  case  must  have  happened  in  many  instances, 
none  have  been  discovered.  In  support  of  the  affirmative  of 
the  question,  the  plaintiff  must  make  out  that  the  right  of 
presentation  to  a  presentative  living,  the  patron  of  which 
is  entitled  to  the  advowson  in  right  of  an  ecclesiastical  pre- 
ferment, and  the  vacancy  in  which  happens  in  the  Ufe- 
time  of  the  patron,  is  a  chattel  severed  from  the  inheri- 
tance, and,  in  the  event  of  the  death  of  the  patron  before 
the  vacancy  is  filled  up,  belongs  to  his  personal  represen- 
tative, in  the  same  manner  as  it  would  have  done  had 
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he  been  seised  of  the  advowson  in  respect  of  any  temporal 
property.  I  use  the  term  presentaiive  living,  because  it 
has  been  decided  in  this  Court,  in  the  case  o(  Repington 
V.  The  Governors  of  Tamworth  School  (a),  after  two  ar- 
guments, that,  in  the  case  of  a  donative,  the  right  of  dona- 
tion descends  to  the  heir,  and  that  the  executor  has  no 
title,  which  he  would  have  had,  had  it  been  a  presentative 
benefice.  I  could  have  much  wished  for  a  fuller  report 
of  that  case  than  is  to  be  found  in  the  very  short  statement 
of  it  in  Wilson,  in  which  neither  the  arguments  of  counsel 
nor  the  grounds  of  the  decision  are  mentioned;  nor  do  I 
find  any  other  authority  upon  the  point.  I  have  seen  the 
declaration,  which  stated  that  one  Sebright  was  seis- 
ed of  the  advowson  and  donation  of  the  vicarage,  in 
gross  by  itself,  as  of  fee  and  right;  which  said  vicarage  had 
been  immemorially  a  donative,  by  prescription,  in  Sebright, 
and  all  those  whose  estate  &c.,  upon  a  vacancy,  to  give 
such  vicarage  to  such  person  as  they  should  think  proper, 
to  be  held  during  his  life.  It  then  deduced  the  title  to  the 
plaintiff's  testator,  shewing  the  vacancy  to  have  happened 
in  his  life-time,  and  to  have  continued  until  and  at  his  death, 
whereby  it  belonged  to  the  plaintiff  to  present.  I  do- 
not  find  what  the  plea  was,  but,  whatever  it  was,  the  argu- 
ment appears  to  have  been  in  arrest  of  judgment. 

It  seems  that  originally  the  right  of  presentation  to  all 
churches  was  in  the  bishops ;  and  perhaps  it  is  not  easy  to 
ascertain  precisely  at  what  period  any  alteration  happen- 
ed in  that  respect.  It  appears,  however,  to  have  taken 
place  at  a  very  considerable  time  back ;  and  the  origin  of 
it  is  thus  accounted  for  by  Lord  Coke  (6),  ri^r.  ''  Advow- 
son, Advocatio,  so  called,  because  the  right  of  present- 
ing to  the  church  was  first  gained  by  such  as  were  found- 
ers, benefactors,  or  maintainers  of  the  church,  9i«.  ro- 
tionefundationis,  as,  where  the  ancestor  was  founder  of 


(a)  2  Wils.  160. 


(6)1  Inst.  119  b. 
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the  church;  or^  ratione  donationist  where  he  endowed 
the  church;  or,  raiione  fundi,  where  he  gave  the  soil 
whereupon  the  church  was  built;"  and  Gibson  says  {a), 
**  Although  the  nomination  of  fit  persons  to  officiate 
throughout  the  diocese  was  originally  in  the  Bishop  and  in 
none  else,  yet,  when  lords  of  manors  were  wilUng  to  build 
churches,  and  to  endow  them  with  manse  and  glebe,  for 
the  accommodation  of  fixed  and  residing  ministers,  the 
bishops,  on  their  part  (for  the  encouragement  of  such  pious 
undertakings),  were  content  to  let  those  lords  have  the  no- 
mination of  persons  to  the  churches  so  built  and  endowed 
by  them;  with  reservation  to  themselves  of  an  entire  right 
to  judge  of  the  fitness  of  the  persons  so  nominated :  and 
what  was  the  practice,  became,  in  process  of  time,  the  law 
of  the  church."  The  general  rule  is  admitted,  that,  if  one 
be  seised  of  an  advowson  in  fee,  and  the  church  become 
▼oid,  the  void  turn  is  a  chattel;  and,  if  the  patron  die 
before  he  presents,  the  avoidance  doth  not  go  to  his 
heir,  but  to  his  executor:  and  to  such  an  extent  is  the 
doctrine  of  the  void  turn  being  considered  as  a  chattel, 
and  severed  from  the  inheritance,  carried,  that  it  is  held, 
that,  where  a  wife  is  seised  of  an  advowson,  and,  the 
church  being  void,  dies  without  having  had  issue,  so  that 
the  husband  is  not  tenant  by  the  curtesy,  still  the  hus- 
band shall  present  to  the  void  turn  (6).  And,  where  the 
husband  is  tenant  by  the  curtesy,  and  the  church  becomes 
▼oid  during  his  life,  and  he  dies  before  it  is  filled  up,  yet 
the  heir  shall  not  have  the  turn,  but  the  husband's  execu- 
tors. And  so  is  the  law  in  most  cases  where  the  inter- 
est determines  after  the  church  is  void,  and  before  pre- 
sentment; per  Finch,  88  Edw.  3,  36;  Brookes  Abridge 
meni,  tit.  Presentation  aV  EsgUse,  18,  21 ;  21  Hen.  6, 
S6.  There  are  other  authorities  in  which  the  void  turn 
is  stated  to  be  a  chattel.  In  Fiixherberfs  Natura  Bre- 
rjtffn,  it  is  said(c),  "  If  a  vicarage  happen  void,  and  before 
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the  parson  present,  he  is  made  a  bishop,  &c.,  yet  he  shall 
present  unto  this  vicarage,  because  it  was  a  chattel  vested 
in  him."  In  The  Queens  and  the  Archbishop  of  Canter- 
bury's case  (a),  Mr.  Justice  Periam  said :  *'  This  interest 
is  a  chattel;  for,  if  the  church  become  void,  and  before 
presentment  the  patron  dieth,  his  executors  shall  have 
the  presentment,  for  that  it  was  a  chattel  vested  in  their 
testator." 

It  is  said  that  there  are  some  exceptions  to  the  general 
rule  of  the  executor  being  entitled  to  present.  One  is, 
where  the  patron  is  also  the  incumbent,  as  in  the  case  of 
Holt  v.  The  Bishop  of  Winchester  (6),  where  one  and  the 
same  person  being  parson  of  the  church,  and  seised  in  fee 
of  the  advowson,  died,  and  it  was  objected  that  the  advow- 
son  did  not  descend  to  the  heir  until  after  the  death  of 
the  ancestor,  and  that,  by  the  death  of  the  ancestor,  the 
church  was  void,  and  the  avoidance  thereby  severed  and 
vested  in  the  executor;  but  the  Court,  upon  the  first  ar- 
gument, held  and  adjudged  that  the  heir  should  have  it^ 
for  the  descent  to  the  heir,  and  the  fall  of  the  avoidance 
to  the  executor,  happened  all  in  one  instant;  and  where 
two  titles  eoncuT  in  the  same  instant,  the  elder  right  shall 
be  preferred,  as  is  the  case  of  joint-tenants,  where  one  de* 
vises  his  part,  if  the  title  of  the  devisee  and  of  the  surviv- 
or fall  in  the  same  instant,  the  title  of  the  survivor,  being 
the  elder  right,  shall  be  preferred. 

Another  exception  is,  where  the  patron  is  a  bishop, 
and  entitled  to  the  living  in  right  of  his  see.  There,  if  the 
bishop  die  after  the  vacancy,  and  before  it  is  filled  up, 
the  King,  and  not  the  executors  of  the  bishop,  ^hall  pre- 
sent. And  this  was  urged  by  the  counsel  for  the  defend- 
ants, if  not  as  an  authority  in  favour  of  the  new  prebenda- 
ry, yet  against  the  right  of  the  plaintiff',  which  will 
equally  answer  their  purpose  in  this  action.  Various 
reasons  are  assigned  in  the  books  for  this.    In  Coke  Little* 
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ton  (a),  it  is  8aid>  that,  "  if  a  church  become  void  in  the  life  i825. 
pf  a  bbbop9  and  so  remain  until  after  his  decease^  the  King 
shall  present  thereunto,  and  not  the  executor  or  adminis- 
trator; for  nothing  can  be  taken  for  a  presentment,  and  ^w^uS, 
therefore  it  is  no  assets/'  This,  however,  cannot  be  the 
reason;  for,  if  it  were,  it  would  apply  to  every  case,  even 
the  admitted  one  of  a  lay  patron,  in  which  it  might  be  said 
that  the  executor  is  not  entitled  to  the  presentation,  for 
nothing  can  be  taken  for  it,  and  consequently  it  is  worth 
nothing,  and  therefore  no  assets.  There  are  however  con- 
tradictory dicta  as  to  value.  In  Hobart  (a),  it  is  said, 
that  an  advowson  may  be  yielded  in  value  upon  a  vouch- 
er, and  may  be  assets  in  the  hand  of  an  executor.  So,  in 
39  Hen*  6,  where  the  king  granted  that  monks  should 
have  all  their  possessions  of  the  abbey  in  the  vacation,  for 
their  sustentation,  it  was  ruled,  that  they  should  not  have 
the  advowBons,  because  no  sustentation  arose  from  them. 

It  has  also  been  argued  that  the  presentation  is  a  spiri- 
tual trust,  and,  consequently,  on  the  vacancy  of  the  see, 
vested  in  the  King  as  the  supreme  patron  and  head  of  the 
church*  If  this  were  so,  would  not  the  guardian  of  the 
spiritualties  of  the  vacant  see  be  the  proper  person  to 
present?  or,  if  the  see  should  be  filled  up  before  the  pre- 
sentation, would  not  the  new  bishop  be  entitled  to  it?  But, 
on  the  eontrary,  the  authorities  shew  that  it  is  consider- 
ed as  part  of  the  temporalties ;  that  the  King  takes  it  an 
such ;  that  it  passes  to  a  third  person  by  a  grant  of  the 
temporalties;  and  that,  although  the  church  remains  void 
not  only  until  after  the  consecration  of  the  new  bishop, 
but  after  the  restitution  of  the  temporalties  of  the  see,  the 
vacancy  is  still  to  be  supplied  by  the  King  or  his  grantee, 
and  not  by  the  new  bishop.  Surely  nothing  can  be  more 
conclusive  to  shew  it  to  be  a  temporal  chattel,  and  com- 
pletely severed  from  the  advowson.    There  is  a  passage 

(rt)  388  a.  {h)  Page  304. 
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^^^^^^      ly  the  rights  of  the  Crown  on  this  subject.     It  is  thus : 

r.  '<  But,  in  the  case  of  a  bishop,  the  void  turn  of  a  church. 

Th«  BUbop  of      ,  ,  ,  n  1        .  .      ,    .       •  .   , 

Lincoln*  the  advowson  whereof  he  is  seised  in  the  right  of  his 
bishopric,  by  his  death  doth  not  go  to  his  executor;  but, 
when  the  temporalties  of  the  bishopric  are  seized  into 
the  King's  hands,  the  King  doth  not  only  present  to  such 
benefices  as  become  void  during  the  seizure,  18  Edw.S* 
31  b;  21  E.  3,  5  a,  29  a,  30  a;  24  E.  3,  26;  5  E.  2, 
Fitz.  Quare  Impedit,  165;  \9E.  2,  Quare  ImpedU,  178; 
and  as  were  void  after  the  death  of  the  bishop,  and  before 
the  seizure,  12  E.  3;  Fiix.  Quare  Impedit,  56,  by  Shard; 
but  also  of  all  such  as  were  void  when  the  bishop  died, 
50  E.  3,  26;  9  Hen.  6,  16  h.—Admiti.  2\E.  3,  26;  lAb. 
Pari.  21  £.  1 ;  Prior  de  Bertnondseas  case,  24  J5.  3,  SO; 
1  Inst.  90  b,  388  a.  Yea,  and  to  such  to  which  the  bishop 
had  at  any  time  presented  or  collated,  if  his  clerks  had  not 
taken  as  well  induction  as  institution  or  collation  before 
the  bishop's  death,  because  nothing  but  induction  fills  the 
church  against  the  King,  Liber Parliamentorum,  21 E.  I; 
the  Prior  of  Bermondsea's  case,  adjudged  in  ParL  24e  E. 
3, 30;  11  H.  4,  9  a;  Fitz.  N.  B.  34  K,  S6  K;  88  JB,  3,  S 
and  4;  HobarfsRep,  208 :  much  more  to  such  to  which  the 
bishop  had  only  presented,  and  to  which  his  clerk  was  not 
instituted,  44  £.  3, 3 ;  and  if  the  bishop  doth  die  the  same 
day  after  induction,  the  King  is  not  barred,  44  jE7.  3, 8 ;  yea, 
and  whether  the  King  doth  of  grace  grant  the  temporal- 
ties  before  consecration,  or  livery  of  them  be  sued  out  of 
the  King's  hands  afterwards  by  the  successor,  the  King, 
though  he  hath  not  then  presented  to  such  benefice,  the 
right  of  presenting  to  which  came  to  him  by  reason  there- 
of, may,  at  any  time  afterwards,  present  to  the  same,  18  iE7. 3, 
1  a ;  24  £•  3, 26  b."  In  Fiizherberfs  Natura  Brevium  (ft), 
it  is  said,  *'  If  the  king  have  an  advowson  by  reason  of 

(a)  3d  Edit.  c.  9,  page  77.  W  Page  33  N. 
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the  temporaltiefl  of  a  biafaopy  and  daring  the  aToidance 
the  king  restore  the  bishop  the  temporalties,  yet  he 
shall  present  unto  the  adyowson,  and  not  the  bishop,  for 
this  avoidance."  So,  again  {a),  *'  If  the  King  grant  unto  an 
abbot  and  his  successors,  that  the  monks  shall  have  the 
temporalties  during  the  vacation ;  now,  if  the  advowson 
happen  void  during  the  vacation,  the  monks  shall  present 
to  the  same,  Mich.  30  Edw.  3;  17  Edtc.  3,  51. 

In  Rotters  Abridgment  it  is  said  (6),  **  if  the  King  has  an 
advowson  by  reason  of  a  wardship,  and  grants  it  to  another 
during  the  minority  of  the  ward,  and  after  the  church  be* 
comes  void,  and  continues  void  until  the  full  age  of  the 
ward,  whereby  the  estate  of  the  grantee  is  determined, 
yet  the  grantee  shall  have  the  presentment,  and  not  the 
King :  amtra  29  J5.  3, 8  b,  admiiL  per  issue"  In  Coke  Lit" 
iletan,  it  is  said,  on  the  other  hand  (c),  that  ''  guardian 
in  socage  shall  not  present  to  an  advowson,  because  he  can 
take  nothing  for  it;  and  by  consequence  he  cannot  ac- 
count for  it:  and,  by  the  law,  he  can  meddle  with  nothing 
that  he  cannot  account  for.'* 

In  the  case  of  The  Dean  and  Chapter  of  Hereford  v. 
The  Bishop  of  Hereford  and  Ballard  (cf),  the  Court  held 
the  next  avoidance  of  a  church  not  to  be  a  thing  whereof 
any  profit  could  be  made,  or  any  rent  reserved.  The  au- 
thorities, therefore,  with  respect  to  the  value,  are  contradic- 
tory; and  it  is  difficult  to  reconcile  this  doctrine  of  ad- 
vowsons  and  grants  of  next  avoidances  not  being  worth 
any  thing,  with  the  practice  of  the  present  day ;  for  it  is 
quite  clear,  that,  not  only  at  this  day,  but  for  a  consider- 
able period,  advowsons  and  grants  of  next  presentations 
are  and  have  been  matters  of  merchandize;  as  indeed 
Bishop  Gibson  admits  to  be  the  case,  though  he  complains 
very  much  of  it,  as  contrary  not  only  to  the  nature  of  ad- 
vowsons— which  he  says  are  merely  a  trust  vested  in  the 
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j^^jj^jj^       the  church  and  religion— but  also  to  the  express  letter  of 
V-  the  canon  law,  the  rule  of  which  is,  that  the  right  of  pa- 

LiNcoLx.      tronage,  being  annexed  to  the  spiritualty,  cannot  be  bought 
and  sold.     At  what  period  advowsons  and  next  presenta- 
tions began  to  be  considered  saleable,  it  is  not  easy  to  as- 
certain; but  it  seems  that  presentations  were  considered 
'valuable  in  the  time  of  Edward  the  First;  for,  in  the  18th 
year  of  his  reign,  damages  were  given  in  Quare  ImpedU 
to  the  amount  of  two  years'  value,  or  a  half  year's  value  of 
the  church,  according  to  the  length  of  time  of  the  disturb- 
ance, and  to  the  circumstance  of  the  patron  having  thereby 
lost  his  presentation  for  that  time  or  not :   and  before  the 
statute  12  ArmCj  the  practice  of  selling  them  was  quite 
common,  insomuch  that  it  was  thought  necessary  to  re- 
strain it  by  an  act  of  Parliament,  not  generally,  but  only 
in  the  case  of  the  clergy  purchasing  for  their  own  benefit* 
It  is  not  necessary  to  trouble  the  Court  with  the  words 
of  that  statute;   but  Doctor  Bum  makes  this  observa^ 
tion  upon  it:  ''  This  act  being  only  restrictive  upon  clergy- 
men, all  other  persons   may  continue  to  purchase  next 
avoidances  as  they  did  before^  and  present  thereunto  as 
they  think  proper."    Another  observation  may  also  be 
made  on  that  act  of  Parliament,  which  is,  that  it  only  at- 
taches on  the  purchaser  of  the  presentation  being  himself 
admitted  to  it;  because,  looking  at  the  different  provisions 
of  the  act,  it  is  only  in  case  any  person  shall  so  purchase, 
and  shall  be  thereunto  presented  and  admitted. 

It  is  said,  that  in  case  of  a  lay  patronage,  the  church  is 
secure  from  an  improper  person  being  presented,  by  the 
bishop^s  right  to  refuse  the  party  presented. 

The  same  protection  is  afforded  in  this  case.  The  ad- 
ministratrix only  claims  to  present.  The  Bishop  of  //M- 
coln  is  to  judge  of  the  fitness  of  the  person  presented. 
So  it  is  in  all  cases  of  ecclesiastical  patronage,  except  in 
the  case  of  a  bishop  collating  to  preferment  within  his  own 
diocese.     It  is  so  with  the  options  of  an  archbishop ;  with 
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respect  to  which  it  is  to  be  observed  that  they  are  to  all         1826. 
purposes  considered  as  chattels,  and  his  personal  property.       rbhkbll 
He  may  devise  them  by  his  will ;  and,  if  he  do  not  devise  ^• 

1     •    •  i_  The  Bisbop  of 

them,  they  pass  to  his  executor  or  administrator:  they       Lihcolv. 
are  not  considered  as  belonging  to  the  see,  and  seizable 
by  the  King,  amongst  the  other  temporalties  belonging  to 
it.     The  case  of  options,  also,  is  an  answer  to  a  distinction 
Irhieh  has  been  attempted  to  be  made  between  ecclesiastical 
-and  lay  patronage — that  the  former  is  never  sold,  or  granted 
away,  or  disposed  of,  until  the  avoidance  actually  happens ; 
for  the  subject  of  the  option  is  granted  at  the  very  instant 
of  the  bishop's  appointment  to  the  see;  and,  although  it  is 
not  to  be  supposed  that  the  archbishop  would  make  it  an 
object  of  sale,  yet  if  it  should  happen  that  he  should  die  in- 
testate, and  a  creditor  take  out  administration,  what  is  there 
to  restrain  the  administrator  from  selling  the  options  before 
•the  vacancies  happen;  or,  indeed,  in  a  common  case,  to 
prevent  a  residuary  legatee,  or  one  of  the  next  of  kin,  from 
calling  upon  the  executor  or  administrator  to  do  so.     This 
inconvenience  cannot  arise  here;  for,  the  vacancy  having 
happened,  the  void  turn  cannot  be  sold.     I  mention  the 
case  of  options,  to  shew,  that,  amongst  the  highest  digni- 
taries of  the  church,  there  does  not  appear  to  be  any  ap- 
prehension of  danger  in  permitting  a  presentation  to  fall 
into  the  hands  of  an  executor.     I  do  not  mention  it  as  a 
ease  which  has  hitherto  received  any  express  judicial 
sanction.     It  is  certainly  not  altogether  conformable  to  the 
antient  custom,  as  set  out  in  the  grant  of  an  option  in  the 
Appendix  to  Gibson  (a),  where  it  is  stated  to  be  an  an- 
cient and  immemorial  user  for  the  archbishop  to  name  a  fit 
clerk  to  the  new  bishop,  for  whom  the  new  bishop  was  to 
provide,  quamprimumfacultas  se  obtulerit — as  soon  as  he 
could — from  the  members ;  and  in  the  mean  time  he  was  to 
takecare  of  him,  and  provide  him  with  a  pension  and  other 
things. 

(r/)  Vol.  2,  1329. 
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1825.  Archbishop  Cranmer  appears  to  have  been  the  first  who 

adopted  the  present  course. 
9.  That  the  law  has  no  apprehension  of  any  danger  from 

Liwc^.  ^    ^he  presentation  falling  into  the  hands  of  an  executor,  is 
clear  from  the  daUy  sanction  it  gives  to  the  grant  of  next 
presentations,  in  all  which,  if  the  grantee  die  before  the 
church  avoids,  the  presentation  falls  to  the  executor  or 
administrator,  and  by  the  allowing  an  executor  or  admin- 
istrator to  maintain  a  QMare  Impedit  in  his  own  name. 
In  one  of  the  cases  I  have  met  with,  the  name  of  which 
I  do  not  remember,  if  my  recollection  is  accurate,  a  ques- 
tion was  made,  whether  the  executor  could  complain  of 
the  disturbance  in  the  testator's  time,  as  well  as  his  own; 
which  was  determined  in  the  affirmative.     I  am  not  aware 
of  any  instance,  in  modem  times  at  least,  of  any  ecclesias- 
tical patron  having  sold  the  next  presentation  of  any  living 
to  which  he  was  entitled  in  respect  of  his  ecclesiastical 
preferment.     In  addition  to  the  improbability  of  his  doing 
so,  the  uncertainty  of  the  grant's  taking  effect  by  the 
vacancy  happening  in  the  life-time  of  the  grantor,  would 
of  course  render  it  not  frequent;  but,  were  it  to  be  done, 
and  the  avoidance  happen  in  his  life-time,  I  am  not  aware 
of  any  authority  which  has  said  that  he  would  not  be  boimd 
by  his  own  grant,  although  he  cannot  bind  his  successor. 
On  the  contrary,  it  is  stated  in  Watson  (a),  that  the  grant 
by  a  bishop  of  the  advowson  of  an  archdeaconry  for  twen- 
ty-one years,  although  void  against  his  successors  and  the 
King,  is  good  against  himself;  so  that  he  cannot  avoid  it 
during  the  time  he  continues  bishop.     So  also,  grants  by 
dean  and  chapter  become  void  when  the  dean  dies,  but 
bind  both  dean  and  chapter  during  the  life-time  of  the 
dean.     For  this  he  cites  Hunt  v.  Singleton  (6),  and  Rtci- 
man  v.  Garth  (c).    That  such  grants  have  been  made  in 
earlier  times,  appears  from  many  precedents  to  be  found 
in  the  books  of  entries. 

(fl)  Page  85.  (b)  Citedin  Lincoln  College's  case,  3  Rep.  60. 

(c)  2Cro.  173. 


IN  THE  SIXTH  YEAR  OF  GEO.  IV.  157 

In  The  King  v.  The  Abbot  of and  another  (a),  1826. 

the  declaration  stated  the  seisin  of  a  former  abbot  of  the      ^    "     " 

RENN£LL 

▼icarage  of  the  church  of  K.,  who  presented ,  —  v. 

the  death  of  that  abbot,  and  the  election  of  a  successor, — the    ^^ikcolm. 
abbot  and  convent  granted  the  next  presentation  to  T.B.^ 
— a  writ  of  attaint  against  2\  B.,  who  was  outlawed, — the 
death  of  the  incumbent  during  the  outlawry,  whereby  it 
belonged  to  the  King  to  present. 

In  Stanhop  v.  The  Bishop  of  Lincoln^  Williams,  and 
Adamsan  (6), — the  declaration  stated,  that  the  Prior  of 
Shelford  was  seised  of  the  moiety  of  the  advowson  of 
the  church  of  Rippingale,  and  one  Sir  John  Denham  of 
the  other  moiety,  to  present  by  turns, — that,  the  church 
beuig  full  of  one  Brerely,  the  prior,  with  consent, 
&c.,  did  grant  the  next  avoidance  unto  Bryan  Higden, 
— the  dissolution  of  the  priory  by  the  statute  37  Hen. 
8, — the  grant  of  the  priory,  and  the  moiety  of  the  ad- 
TOWBon,  by  Henry  the  Eighth  to  Sir  Michael  Sian- 
hop  and  his  wife,  and  the  heirs  male  of  his  body, — 
the  death  of  the  incumbent, — and  presentation  by  gran- 
tee of  next  avoidance:  upon  the  death  of  the  second 
incumbent,  the  party  claiming  under  D^itAam  presented; 
and,  upon  the  next  vacancy,  the  plaintiff,  as  heir  male 
of  Sir  Michael  Stanhop,  presented,  and  the  defendants 
disturbed.  This  declaration  only  states  the  facts;  but  the 
issue  was  taken  upon  the  grant  by  Henry  the  Eighth. 

In  Webster  v.  The  Archbishop  of  York,  Roo,  and  Wood- 
roffe{c)j — archbishop,  seised  of  prebend  at  Stillington,  in 
cathedral  church  of  St.  Peter,  collated  Boxall, — archbbhop 
deprived, — temporalties  came  to  the  Queen, — incumbent 
deprived, — Queen  presented  Atkinson, —  Yonge  became 
archbishop,  and,  in  1st  Mary,  granted  to  Geo.  Webster 
and  John  his  son  the  first  and  next  presentation  to  the  pre- 
bend,— confirmed  by  dean  and  chapter, — death  of  Atkin- 
son,— belongs  to  plaintiff  to  present — Imparlance. 

(«)  Uh  Int.  1 10.  (6)  Hob.  237;  5.  C.  Winch's  Ent.  825. 

(c)  Co.  Ent.  607. 
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1 826.  Hill  V.  Bishop  of  Lincoln  and  others  (a)— Prior  of  Sheen, 

'     *     '      seised  29  Hen.  8,— presented  and  granted  next  presenta- 
V.  tion  to  Arthur, 

'^^h^^lf  Bishop  of  Bath  and  WeUs  (6),  seised  of  prebend, 
collated  W.  C.  —  bishop  granted  next  presentation  to 
plaintiff^ — bishop  pleads  he  does  not  hinder ;  and  because 
he  does  not  deny  the  grants  judgment,  with  stay  of  exe- 
cution,— venire  to  try  issue. 

Adamson  v.  Bishop  of  Lincoln  and  others  (c) — Prior 
seised, —  presented  grant  of  next  presentation, — vacanr 
cy,| — grantee  presented, — grant  of  next  presentation, 
— assigned  over  grant  of  second  presentation  to  another, 
— lease  for  ninety-nine  years, — vacancy, — assignee  pre- 
sented,— vacancy, — second  grantee  presented, — death  of 
lessee, — vacancy,— executor  presented, — death  of  execu- 
tor,— his  widow,  being  his  executrix,  married, — vacancy,—^ 
husband  presented  and  died, — wife  assigned, —  assignee 
granted  next  presentation  to  plaintiff, — vacancy, — defend- 
ant hinders, — bishop  demurs, — clerk  pleads  much  at  length, 
and  traverses  the  vacancy  as  alleged, — demurrer  to  that  plea. 

Overton  v.  Syddall{d) — Debt  on  lease.  Henry  SyddaU, 
prebendary  of  the  prebend  of  Terwyn,  in  the  cathedral 
church  of  Litchfield,  demised  to  Henry  SyddaU,  all  the 
prebend,  with  lands,  &c.  (donatione  vicaria  apud  Ter» 
wyn  pradictam  ac  nomimUionc  et  presentatione  vicaria 
choralis  in  praedicta  cathedrali,  exceptis  et  reservatis) — 
confirmed  by  bishop  and  dean  and  chapter, — action  by  suc- 
cessor for  rent, — plea, — assignment. 

Byng  V.  Bishop  of  Lincoln  (e) — Connam,  prebendary  of 
Grantham,  seised  of  the  advowson  of  D.,  presented  Balfy, 
— Connam  died, — StiU  made  prebendary, — 6th  July,  Joe* 
1,  grant  of  next  presentation  to  Cotton, — assignment  to 
plaintiff, — death  of  Bally, — defendants  hindered, — Plea, 
before  Connam,  Jacob  Proctor,    prebendary,  presented 

(«)  Co.  Ent.  508.  (b)  Rast.  Eiit.  522.  (r)  2  Brown's  Ent  233. 

{d)  Co.  Ent.  122.  (e)  Wnch's  Etit.  863. 
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Wkiie/tead^  and  granted  the  next  presentation  to  Powell        1825. 
and  Blacker, — confirmed  by  bishop  and  dean  and  chap-       ^     "^^ 
ter, — death  of  Powell, — Blatcher  died,  leaving  his  son  exe-  v, 

cutor,— assignment  by  executor  to  Richard Halsey^—deeiih    ^^linc'olm.'*^ 
o£ Proctor — Connam  prebendary^ — death  of  Whitehead, — 
Catmam  presented  Bally, — Richard  Halsey  died, — John, 
his  executor, — death  of  Bally, — John  Halsey  presented 
PrkneU, — Demurrer. 

These  cases  shew  clearly  the  fact  that  such  grants 
haTe  bee^^nade  by  bishops,  abbots,  priors,  and  prebend- 
aries ;  and  although  there  does  not  appear  to  have  been 
any  express  decisions  upon  them,  yet,  as  was  said  by 
Mr.  Justice  Askhurst  (a),  '^  the  form  of  legal  proceed- 
ings are  evidence  of  what  the  law  is."  But  in  the  case  of 
London  f.  Souihweliib),  where  the  prebendary  of  iVor- 
manton,  who,  in  right  of  his  prebend,  was  seised  of  the  ad? 
▼owson  of  a  vicarage,  demised  divers  parcels  of  the  prebend, 
with  all  commodities,  emoluments,  profits,  and  advantages, 
with  the  appurtenances  to  the  said  prebend  appertaining 
or  in  any  manner  belonging,  and  the  question  was  what  pass- 
ed by  the  lease, — the  Court  decided  that  the  advowson  did 
not  pass.  Why  ?  not  because  the  grant  of  the  ad  vowson  by 
a  spiritual  person  was  illegal,  but  because  the  words  were 
not  sufficient  to  pass  it;  for  the  Court  said, ''  The  words  are 
four,  vix.  commodities,  emoluments,  profits,  and  advantages, 
to  the  prebend  belonging ;  all  which  four  words  are  of  one 
sense  and  nature,  implying  things  gainful,  which  is  contra- 
ry to  the  nature  of  an  advowson  regularly ;  yet  an  advow- 
son may  be  yielded  in  value  upon  a  voucher,  and  may  be 
assets  in  the  hands  of  an  executor.*'  Surely,  if  the  grant 
of  an  advowson  by  a  spiritual  person  had  been  wholly 
▼Old,  that  would  have  been  a  shorter  mode  of  deciding 
the  case*  The  exception  in  the  case  of  Overton  v.  Syddall, 
which  is  referred  to  in  some  of  the  cases,  may  a£fbrd  an 
infer^fice,  that,  but  for  the  exception,  it  would  have  passed. 
In  the  case  cited  from  the  old  book  of  entries,  it  appears 

{a)  2  Term  Rep.  636. 
(b)  Hob.  303,— the  pleadings  in  Wnch's  Entries,  810. 
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1825.         that  the  king  claimed  the  presentation  on  account  of  the 
outlawry  of  the  grantee. 

There  is  another  case  of  a  similar  nature,  but  stronger, 
LiMcoL?.  inasmuch  as  it  shews  the  next  presentation  to  be  so  much 
a  chattel  as  to  pass  under  a  grant  of  the  goods  and  chat* 
tels  of  felons,  persons  outlawed  &c.  The  case  is,  Hol- 
land V.  Shelly,  The  Bishop  of  Chichester ,  and  Gibson  (a), 
The  declaration  states  that  Edward  4  granted  to  Mowbrey, 
Duke  o{ Norfolk,  all  goods  and  chattels  of  felons,  fugitives, 
outlaws,  &c.,  in  the  rape  o{  Br  amber, — title  brought  down 
to  the  plaintiff, — Sir  John  Shelly,  seised  of  the  advowson, 
grants  next  avoidance  to  Thomcus  Shelly,  who  was  outlaw- 
ed for  debt, — church  void,  and  so  belongs  to  the  plaintiff  to 
present.  The  case  turned  upon  the  question,  whether  the 
goods  and  chattels  of  persons  outlawed  for  any  thing  ex- 
cept felony,  passed — the  Court  held  that  they  did. 

It  has  been  already  admitted,  that,  if  the  right  of  presen- 
tation on  this  occasion  be  not  in  the  plaintiff,  it  is  not  mate- 
rial what  other  person  has  the  right;  but,  in  determining 
whether  or  not  the  plaintiff  be  entitled,  it  may  be  of  use  to 
endeavour  to  ascertain  if  there  be  any  other  person  to 
whom  the  Court  can  see  clearly  that  the  right  of  presenta- 
tion belongs.  At  present  the  claims  of  two  persons  only 
have  been  put  forward,  viz.  the  new  prebendary,  and  the 
King.  In  favour  of  the  first  of  these,  I  can  find  no  authority, 
either  direct  or  by  analogy.  If  the  void  turn  be  a  chattel,  the 
authorities  are  clear,  that  the  successor  of  a  sole  corpora- 
tion cannot  take  a  chattel  by  succession ;  and  it  is  as  a  sole 
corporation  only  that  the  prebendary  appears  upon  this 
record.  The  claim  of  the  latter  I  have  already  stated  to  be 
in  my  judgment  insupportable.  But,  supposing  the  plain- 
tiff not  to  have  the  right,  it  may  perhaps  be  contended 
that  the  patron  of  the  prebend  is  entitled ;  and  there  is  an 
authority  which,  if  rightly  stated  in  Rollers  Abridgment^ 
might  have  afforded  some  colour  for  such  a  claim.  It  is  there 
said  (J)),  ^'  If  the  parson  ought  to  present  to  the  yicar- 

(a)  Hob.  302,- the  pleadings  in  Winch's  Entries,  692. 

(b)  Vol.  2,  346. 
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age,  yet  if  the  vicarage  become  void  during  the  vacan-         1825. 
cy  of  the  parsonage,  the  patron  of  the  parsonage  shall       '     ^^^ 
present."  But,  on  referring  to  the  authority  cited  in  Roller  v. 

^  MA9E.2.  Quare  ImpetUt,  1 78,  it  appears  that  the  claim  by  "^  l^nc*cI1.T *^ 
the  Crown  is  on  the  ground  of  this  vacancy  happening  during 
the  seisure  of  the  temporalties  of  the  priory.  In  the  pre- 
sent case,  however,  if  such  claim  were  valid,  we  should  pro- 
bably have  heard  it  made  by  the  learned  counsel  who  ar- 
gued for  the  Crown;  for,  in  the  event  which  has  happened 
nnce  the  church  has  been  vacant,  the  Crown  might  set  up 
another  title,  as  part  of  the  temporalties  of  the  Bishop  of 
SaUs^ury^  who,  according  to  the  general  law  in  Cokes 
Reports  (a)  is  patron  of  the  prebend :  though  to  that  I  be- 
lieve there  are  some  exceptions.  Another  claimant  may 
by  possibility  be  found  in  the  person  of  the  first  defendant 
upon  the  record,  rt>.  the  Bishop  of  Lincoln,  who,  al- 
though upon  this  occasion  he  has  claimed  as  ordinary 
only,  which  he  may  have  done  considering  the  plaintiff 

^k^tled,  may,  if  the  plaintiff's  claim  be  over-ruled,  con- 
^^d,  that,  under  the  circumstances,  the  presentation  in  this 
instance  ought  to  revert  to  its  original  channel,  and  be  made 
by  the  bishop  of  the  diocese;  or,  to  use  the  proper  ecclesi* 
astical  phrase,  he  ought  to  be  collated  to  it.  Are  we  pre- 
pared to  decide  in  favour  of  any  of  these  claims  ?  Upon 
the  whole,  therefore,  there  being  no  authority  to  take  this 
case  out  of  the  general  practice  with  respect  to  presenta- 
tive  livings,  and  it  appearing  that,  in  fact,  grants  of  next 
presentations  of  ecclesiastical  patronage  have  been  made 
and  acted  upon  by  the  executors  of  the  grantees,  I  think 
the  safest  course  is  to  decide  according  to  that  practice ; 
and  therefore,  upon  the  best  judgment  I  can  form  on  this 
record,  I  am  of  opinion  that  the  administratrix  of  the  de- 
ceased prebendary  is  entitled  to  present,  and,  consequent- 
ly, that  there  should  be  judgment  for  the  plaintiff.     I  very 

{u)  Vol-  3,  7^' 
VOL.  XL  Af 
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1825. 
Rennbli. 

V, 

The  Bishop  of 
Lincoln. 


sincerely  lament  that  I  feel  myself  compelled  to  come  to 
this  opinion,  not  only  because  I  have  the  misfortune  to 
differ  from  the  rest  of  the  Court,  in  which  case  my  opin- 
ion is  always  to  be  distrusted ;  but  also  because,  advert- 
ing to  the  original  institution  of  prebendal  churches^ 
which  is  treated  of  at  some  length  in  Burn^s  Ecclesicts- 
Heal  Law  (a),  it  is  not  impossible  but  that,  upon  look- 
ing to  the  original  foundation  of  the  cathedral  church 
o{  Salisbury,  which,  as  matter  of  history,  may  be  stated 
to  have  been  before  the  time  of  legal  memory,  and  the 
various  statutes  made  from  time  to  time  by  the  mem- 
bers of  that  cathedral,  matter  may  be  found  which  might 
have  warranted  a  different  judgment  from  that  which,  up- 
on the  present  frame  of  the  record,  I  have  felt  myself 
called  upon  to  pronounce. 


Mr«  Justice  Burrough. — It  frequently  happens  that 
different  persons  come  to  different  conclusions  from  the 
same  premises.  This  is  the  case  with  me  in  drawing  a 
different  conclusion  from  that  of  my  brother  Gaselee.  I 
am  of  opinion  that  judgment  must  be  given  for  the  defend- 
ants, Thomas  Henry  Mirehouse  and  William  Squire  Mire- 
house.  I  ground  myself  on  the  allegations  in  the  declara- 
tion,— that  the  late  prebendary,  in  his  life-time  and  at  his 
death,  was  seised  of  the  prebend  or  canonry  founded  in 
the  cathedral  church  of  Sarum,  with  its  appurtenances,  to 
which  the  advowson  of  the  rectory  in  question  is  annexed, 
in  his  demesne  as  qffee  and  right,  in  right  o/ the  said  pre- 
bend or  canonry.  These  are  the  premises  on  which  I  found 
my  opinion.  These  allegations  stand  admitted  on  the  record. 

This  naturally  leads  to  an  investigation  of  the  character 
in  law,  of  the  prebendary  or  canon,  of  the  nature  of  his 
prebend,  or,  in  other  words  of  his  rights  as  prebend- 
ary or  canon,  and  of  what  must  be  taken  by  us  to  be  meant 
by  his  seisin  in  his  demesne  as  of  fee,  in  right  of  his  pre- 


{a)  Vol.  1,  tit.  '^Appropriation.** 
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bend  or  canonry.     By  our  known  law,  a  prebendary  or         1825. 
canon  is  an  ecclesiastical  sole  corporation ;  as  such,  he  can      ^    " 

r  '  ^  Rennell 

nave  no  heir,  he  can  have  no    personal  representative.  v. 

As  such,  hb  prebendal  rights  or  property  cannot  go  either       lincolk^ 
to  his  natural  heir  or  to  his  personal  representative.    Where 
must  these  things  go  ?  To  his  successor.    In  their  corporate 
capacities,  in  estimation  of  law,  the  predecessor  and  suc- 
cessor being  one,  it  is  a  continuance  of  the  same  corporate 
body.     This  is  more  visible  in  an  aggregate  corporation; 
when  one  of  the  body  dies,  the  body  corporate  remains. 
A  prebendary  or  canon  is  a  corporator  in  two  respects.    In 
one  respect,  as  member  of  the  corporation  of  dean  and 
canons.     He  is  one  of  the  chapter,  having  sedem  in  eccle- 
sid  et  vocem  in  capitulo.     He  is  a  corporator  sole  as  pre- 
bendary.    In  every  relation  in  which  he  stands  to  the 
church,  he  is  a  corporator.     That  I  might   thoroughly 
understand  the  question  we  have  to  decide,  I  have  look- 
ed into  the  origin  of  the  rights  of  this  particular  pre- 
bend or  canonry.     Before  the  removal  of  the  church  of 
Salisbury   to  the  place   where  it  now  stands,   Osmund^ 
Bishop  of  Salisbury f  nephew  of  William  the  Conqueror, 
by  his  charter,  granted  to  the  church  of  Salisbury^  for 
ever  (amongst  other  things )^  the  church  of  Grantham^  with 
the  tithes  and  other  things  there  adjoining.    Whilst  in  this 
state,  the  church  of  Salisbury^  and  that  church  only,  could 
have  the  duties  of  the  church  of  Grantham  under  its  care. 
A  copy  of  this  charter  is  to  be  found  in  the  evidence  book 
at  the  church  of  Salisbury,  in  the  registry  of  that  church, 
and  in  Dugdale*s  Monasticon  Anglicanum  (a).    It  must  have 
been  the  intention  of  the  founder,  that  this  property  should 
be  in  the  disposition  of  the  church  only.    In  process  of  time, 
the  property  so  given  by  Osmund  was  appropriated  in  dif- 
ferent ways.     New  prebends  were  founded  in  the  church, 
and  this  and  other  property  apportioned  to  the  prebenda- 

;«)  Vol.  3, 375. 
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1825.         ries  and  other  members  of  the  church.     Whether  to  the 
Renneli.       bishop,  to  the  dean,  to  the  dean  and  chapter,  or  to  preben- 
».  daries  or  canons,  it  is  wholly  immaterial ;  they  were  all  cor- 

LiNcoLN*      porations  of  different  descriptions,  and  could  only  take 
and  hold  in  their  corporate  capacities.     These  corporate 
capacities  exclude  the  idea  of  any  of  the  rights  going  other- 
wise than  in  succession.     Therefore  I  presume  it  is  that 
we  find  no  instance  of  an  heir  or  personal  representative 
of  a  sole  corporation  presenting  or  claiming  to  present  to 
any  church  to  which  the  right  of  presentation  had  vested 
in  the  corporate  character.     If  one  adverts  to  a  lay  ad  vow- 
son  in  fee,  appendant  or  in  gross,  a  manifest  distinction  is  to 
be  perceived ;  in  the  former,  the  party  claiming  a  right  to 
present  would  allege  a  seisin  in  his  demesne  as  of  fee ;  or, 
in  gross,  as  of  fee  and  right.    What  is  the  legal  explanation 
of  the  ^ovAfee  in  such  cases?    It  is  to  him  and  his  heirs. 
The  property  is  in  him  in  his  natural  character ;  the  party 
seised  may  dispose  of  it  as  he  pleases.     If  he  die  without 
doing  so,  it  goes  to  his  heir.     If  a  vacancy  happen  in  the 
ancestor's  time,  and  he  die  without  disposing  of  it,  it  is 
wholly  immaterial,  in  my  mode  of  considering  the  question, 
whether  it  belongs  to  the  heir,  or  to  the  executor  or  ad- 
ministrator, to  present.     There  is  no  qualification  of  the 
seisin  in  such  case.     But  the  prebendary  of  the  prebend 
of  Grantham,  as  appears  in  the  declaration,  is  seised  in 
his  demesne  as  of  fee,  in  right  of  his  prebend  or  canonry. 
It  is  said,  in  his  demesne  as  of  fee.     By  this,  it  cannot  be 
intended  to  mean  a  seisin  to  him  and  his  heirs:  the  heir 
can  in  no  case  have  it.     It  must  mean,  to  him  and  his  suc- 
cessors.    There  being  so  plain  a  distinction  between  the 
case  of  an  ordinary  lay  patron  seised  of  a  lay  advowson, 
and  a  prebendary  seised  in  his  corporate  capacity  in  right 
of  his  prebend,  it  appears  that  no  case  of  a  lay  patronage 
applies  to  the  subject  in  question.     Such  a  case  can  only 
apply  by  way  of  analogy.     On  examination,  it  is  clear  the 
analogy  does  not  hold,  and  therefore  it  has  no  application 
to  this  subject.     By  looking  to  the  fountain  head,  to  the 
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original  grant  to  the  church  of  Sarum^  and  then  tracing         1S25. 
the  creation  of  the  prebendary  witli  the  prebend  appropri-      Z 

HENNELIt 

ated,  and  the  annexation  of  the  advowson  to  the  prebend^  r. 

I  feel  myself  obliged  to  say  that  the  right  to  present  in  the  limcoln/ 
present  instance  has  not  been  disunited  from  the  prebend. 
The  only  case  which  bears  materially  on  the  subject,  is  that 
of  Repington  v.  The  Governors  of  the  Free  School  of 
Tamworth  (a).  I  have  in  my  possession  a  copy  of  the  de- 
claration in  that  case.  It  is  tliere  stated  that  Sebright  Re- 
pington, Esq.  was  seised  of  the  advowson  and  donation  of 
the  vicarage  of  Tamworth,  in  gross  by  itself,  as  of  fee  and 
right.  The  title  to  the  advowson  is  then  derived  to  E.  Re- 
pington, tenant  in  tail  male.  It  is  then  stated,  that  a  vacan- 
cy happened,  that  £.  Repington  died  without  having  given 
it,  and  that  his  executor  claimed  to  give  it.  There  were 
pleas,  and  a  verdict  for  the  plaintiff.  This  Court  arrested  the 
judgment,  saying  that  the  right  belonged  to  the  heir,  and 
not  to  the  plaintiff,  the  executor.  The  Court  said  that  the 
executor  would  have  had  a  title,  if  it  had  been  a  presentative 
benefice.  That  declaration  is,  I  admit,  a  confirmation  of 
the  law  as  it  is  said  to  exist,  and  as  it  respects  lay  property. 
But  it  is  also  a  confirmation  of  what  I  hold  to  be  the  law  in 
the  present  case.  You  must  look  back  to  the  origin  of 
the  present  right,  and  see  what  it  is.  If  the  founder  has 
placed  it  in  a  state  to  be  enjoyed  only  in  one  particular 
form,  that  form  must  be  adhered  to.  In  the  present  case,  I 
think  the  right  is  annexed  to  the  prebend;  and  that  one  who 
is  not  clothed  with  the  character  of  prebendary  cannot  ex- 
ercise it.  The  plaintiff  claims  as  the  executrix  of  a  natu- 
ral person.  She  does  not  connect  herself  with  the  pre- 
bendary in  his  corporate  capacity,  to  the  exclusion  of  the 
successor;  and,  therefore,  there  must  be  judgment  for  the 
defendants. 

Mr.  Justice  Park. — I  am  of  the  same  opinion  with  my 

{a)  2  Wih.  150. 
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1825.         brother  Burrough  (as  indeed  I  have  always  been  since  I 
p  heard  the  argument),  that  judgment  must  be  for  the  de- 

V.  fendants.    In  this  case,  it  is  not  absolutely  necessary,  as 

Lincoln.  ^^y  brother  Gaselee  has  said,  to  decide  who  has  the  right 
of  presentation  to  the  living  in  question,  although  upon 
that  I  have  a  clear  opinion,  as  will  appear  by  the  result. 
The  main  point  is,  has  the  plaintiff  established  her  claim, 
as  administratrix,  to  the  late  prebendary  of  South  Gran- 
tham, in  the  cathedral  church  of  Sarum  ?  I  am  of  opinion 
that  she  has  not.  One  thing  has  been  much  pressed  at  the 
bar,  which  I  think  it  is  wholly  unnecessary  now  to  consider, 
because  upon  that  we  are,  as  I  at  present  believe,  all  agreed, 
viz.  that,  in  the  case  of  lay  patronage^  in  the  events  which 
have  happened,  the  executor  or  administrator  would  have 
been  entitled  to  this  presentation,  and  not  the  heir;  be- 
cause, in  lay  patronage,  the  church  having  become  vacant 
in  the  life-time  of  the  last  possessor,  the  presentation  be- 
came a  chattel,  and  went  to  the  executor  as  personal  proper- 
ty, and  did  not  any  longer  remain  with  the  advowson,  as  a 
part  of  the  possessions  of  the  heir  of  the  person  seised 
of  the  advowson ;  and,  in  that  case,  it  must  be  remembered 
that  it  is  a  mere  question  between  the  representatives  of 
the  same  patron.  But,  in  my  view  of  this  case,  that 
leaves  the  point  still  open,  and,  as  far  as  my  research  and 
reading  go,  it  has  never  yet  in  specie  been  decided  in  the 
law  of  England.  The  real  question  is,  whether  lay  and 
spiritual  patronage  are  not  to  be  considered  as  standing 
upon  a  very  different  footing.  And  if  I  should  have  formed 
a  wrong  opinion  upon  this  subject,  the  silence  of  our 
books,  and  even  the  diligence  exerted  at  the  bar  having 
furnished  us  with  no  case  bearing  upon  the  point,  will 
form  no  small  excuse  for  those,  who,  with  regard  to  the  in- 
terest of  the  church,  think  the  claim  of  the  plaintiff  to  be 
ill  founded.  That  the  fact  has  existed  many  hundreds  of 
times,  no  man  can  doubt,  and  that  ecclesiastics  and  those 
who  have  had  to  act  upon  it,  must  have  thought  it  clear 
one  way  or  the  other  cannot  be  questioned,  and  therefore 
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I  apprehend  it  is  that  we  find  no  decision  upon  it.     How         1S25. 
they  have  thought,  I  do  not  inquire ;  for  we  must  act  for 
ourselves:  though  I  am  induced  to  say,  that,  till  this  claim  v. 

was  set  up,  no  one  ever  imagined  that  those  rights  which       likcolk.* 
a  man  held  merely  jure  ecclesine,  could  be  exercised  by 
others  after  his  decease;  otherwise,  one  cannot  but  think 
such  a  claim  would  have  been  ascertained  by  some  decision 
in  the  course  of  five  or  six  hundred  years,  the  circum- 
stances having  necessarily  so  often  happened.  Throughout 
the  whole  law  of  England,  a  distinction  prevails  between 
the  lay  and  spiritual  character,  even  the  cases  and  statute 
just  alluded  to  on  the  Bench  so  luminously  by  my  bro- 
ther Gaselee^  prove    this    distinction.      Personal  rights 
belong  to  one  of  these   characters,    which   do  not   be- 
long to  the  other.     The  transmission  of  their  property 
stands  under  different  considerations.     A  person  seised 
of  a  freehold  right  is  said  to  be  seised  in  his  demesne  as 
of  fee ;  a  clergyman,  as  in  this  declaration,  is  said  to  be 
seised  in  his  demesne  as  of  fee,  in  right  of  his  said  pre- 
bend or  canonry.     It  is  very  true  that  many  of  the  evils 
and  absurdities  which  I  contemplate  by  giving  effect  to 
the  plaintiff's  claim  will  also  arise  in  lay  patronage ;  because 
I  must  admit,  that,  by  giving  the  presentation  to  the  ad- 
ministrator of  a  lay  patron,  it  may  fall  to  a  very  infe- 
rior person  to  present;  but  that  arises  out  of  the  unfortu- 
nate situation  of  lay  patronage,  which  I  contend  ought  not 
to  be  carried  one  single  point  further.    What  was  the  ori- 
gin of  lay  patronage?     It  arose  in  the  infancy  of  society. 
It  arose  from  this,  that,  though  the  nomination  of  fit  per- 
sons to  officiate  throughout  the  diocese  was  originally  in 
the  bishop,  yet  when  lords  of  manors  of  old  were  willing 
to  build  churches,  and  to  endow  them  with  glebes  and 
manses  for  the  accommodation  of  fixed  and  resident  minis- 
ters, the  bbhops,  on  their  parts,  for  the  encouragement  of 
such  pious  undertakings,  were  content  that  those  lords 
should  have  the  nomination  to  churches  so  built  and  en- 
dowed by  them ;  still  reserving  to  themselves  the  right  of 


I6S  CASES  IN  MICHAELMAS  TERM, 

1826.        judging  of  the  fitness  of  the  persons  so  nominated:  and 

Rennell       ^^^^  arose  that  constitution  of  the  church,  "  Si  quis  ee^ 

^    jf'  clesiam,  cum  assensu  Diocesctni.  construxit,  ex  eojus  pa- 

The  BUhop  of  .  «     i 

Uncoln.  iranatus  acquirttur;  and  hence  followed  all  the  conse- 
quences of  a  mere  lay  possession.  Chattels,  where  chattels, 
goto  the  executor;  the  rights  of  the  heir,  to  the  heir, 
where,  by  the  common  law,  those  rights  would  prevail* 
But  still,  I  ask,  do  those  rules  apply  to  the  spiritual  pa- 
tron, and  can  his  rights  and  properties  be  dealt  with  as  if 
he  were  a  private  individual?  Of  this  there  is  no  doubt, 
that  in  our  law  (and  I  hope  they  ever  will)  lay  and  ^iri- 
tual  patronage  stand  upon  a  very  different  footing.  The 
doctrine  of  the  book  which  has  been  so  often  referred  to  at 
the  bar,  I  fully  adopt,  as  making  a  clear  distinction  be- 
tween lay  and  spiritual  property.  In  Gibson's  Cockx,  it  is 
decisively  marked.  For  he  says  (a),  "  The  right  or  pro- 
perty which  the  patron  hath  in  an  advowson,  will  not  war- 
rant a  plea,  (as  it  is  in  temporal  property)  [and  of  course 
Gibson  is  there  speaking  of  spiritual  property],  that  be 
is  seised  in  dominico  sua  ut  feodo,  but  only,  in  feoda. 
The  reason  of  which  is  given  by  my  Liord  Coke  (6),  be- 
cause inheritance,  savouring  not  de  domo,  cannot  either 
serve  for  the  sustentation  of  him  and  his  household,  nor 
can  any  thing  be  received  of  the  same,  for  defraying  of 
charges;  and,  in  the  case  of  John  London  and  the  church 
of  Southwell,  where  the  words  of  the  lease  were,  commO' 
dities,  emoluments^  prqfitSy  and  advantages  to  the  pre- 
bend belonging,  it  was  adjudged  that  the  advowson  could 
not  pass  by  the  said  words,  because  all  of  them  implied 
things  gainful,  which  (as  was  added)  is  contrary  to  the 
nature  of  an  advowson,  regularly  (c)."  Why  is  all  this? 
It  is  because,  as  I  say,  that  an  advowson  in  the  hands  of  a 
churchman  is  not  a  matter  of  profit,  but  of  naked  trust 
merely ;  and  that  the  churchman  who  has  an  advowson 
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appendant  to  an  ecclesiastical  dignity  has  it  as  a  mere  1825. 

matter  of  trust,  injure  ecclesusy  which  he  can  only  exer-      renkell 
cise  for  the  benefit  and  advantage  of  the  church  of  which  v. 

he  b  a  member,  and  of  which  only  as  a  member  of  the      Lincoln. 
church  could  he  have  a  right  to  dispose.    Only  as  a  mem- 
ber of  the  church  of  Salisbury  had  Mr.  Rennell  any 
right;  and,  the  moment  he  expired,  all  bis  right  as  a  mem- 
ber of  that  church  ceased.    Am  I  correct  in  stating  this  to 
be  a  matter  of  trust  only?  for  upon  that  much  of  the  argu- 
ment in  this  case  has  turned.    Bishop  Gibson  again  says 
on  this  subject  (a),  ^'  Guardian  in  socage  shall  not  pre- 
sent to  an  advowson,  because  he  can  take  nothing  for  it, 
and  by  consequence  he  cannot  account  for  it,  and  by  the 
law,  he  can  meddle  with  nothing  that  he  cannot  account 
for.     Which  said  doctrine,  and  the  plain  tendency  there- 
of, are  exactly  agreeable,  not  only  to  the  nature  of  advow- 
sons,  which  are  merely  a  trust  vested  in  the  hands  of  pa- 
trons, by  consent  of  the  bishop, /or  the  good  of  the  church 
and  religion^  but  also  to  the  express  letter  of  the  canon  law, 
the  rule  of  which  is  Jus  patronat^  cum  sit  spirituali  annex- 
um,  vendi  vel  emi  non  potest.     But  the  notion  and  practice 
of  making  merchandize  of  advowsons  and  next  avoidances, 
is  not  so  easily  reconciled,  either  to  the  laws  of  the  church, 
or  to  the  ancient  laws  of  the  land,  or  to  the  nature  of  advow- 
sons considered  (as  they  certainly  ought  in  reason  and  good 
conscience  to  be  considered)  in  the  nature  of  mere  trusts  for 
the  benefit  of  men's  souls :  nor  does  it  follow,  either  from  the 
patrons  being  now  vested  with  that  right  by  the  common  law, 
or  from  its  being  annexed  to  a  temporal  inheritance,  that  it 
is  itself  a  temporal  inheritance,  or  ought  (legally  speaking) 
to  be  considered  otherwise  than  as  a  spiritual  trust,  since  it 
is  certain  that  the  foundation  of  the  right  was  the  consent 
of  the  bishop." — Am  I  not  right  then  in  contending  that 
there  is  a  great  difference  between  lay  and  spiritual  patron- 
age, and  that,  however  the  exercise  of  the  right  in  the 

(o)  Page  758. 
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1825.         former  case  may  have  so  grown  up,  that  it  is  now  difficult, 
^    ""     '       perhaps  impossible,  to  shake  it,  yet  that  in  the  latter  it  has 

KENNELI* 

V.  ever  been  considered  as  a  mere  trust  to  be  exercised  by 

Lincoln/     the  patron,  for  the  benefit  of  the  church,  for  the  due  dis- 
charge of  the  duties  of  which  he  alone  is  to  look,  which  he 
only  can  consider  in  his  life-time,  and  upon  which  his  ex- 
ecutors or  administrators  may  be  absolutely  unable  to  form 
a  judgment  ?     It  may  appear  a  futile,  and  perhaps  an  un- 
fit argument,  but  I  think  it  of  deep  and  vital  importance 
to  the  interests  of  that  church  which  every  good  man 
must  love  and  revere.     Suppose  a  prebendary  died  insol- 
vent, as  well  as  intestate,  and  that  all  his  next  of  kin  re- 
nounced administration,  and  that  his  butcher,  or  baker,  or 
other  inferior  tradesman,  had  taken  out  administration: 
was  this  person  to  present  ?  and  yet  such  a  consequence 
must  follow.   I  have  admitted  that  in  the  case  otlay  patron- 
age the  same  consequence  would  ensue;  but  I  lament  it; 
and  am  quite  sure,  that,  unless  I  am  compelled  by  decisive 
legal  authority,  I  ought  not,  sitting  as  a  Judge,  and  re- 
garding the  interests  of  religion,  to  carry  such  lamentable 
consequences  one  point  further ;  at  least,  not  to  introduce 
them  into  the  church.     That  the  next  presentation  (in  the 
event  that  has  happened)  could  not  be  assets  (in  the  com- 
mon and  legal  acceptation  of  that  word)  is  quite  clear,  and 
therefore  I  cannot  conceive  that  it  ought  to  go  to  the  exe- 
cutor or  administrator  of  the  deceased  prebendary.     It 
may  be  a  chattel;  but,  in  the  hands  of  an  ecclesiastic,  it  b 
a  chattel  of  mere  trust.     The  total  silence  of  our  books 
during  the  whole  period  of  our  ascertained  law  o(  England, 
when  the  same  thing  must  have  existed  in  fact  many  hun- 
dreds of  times,  is,  as  I  have  heard  it  said  to  me,  a  strong  proof 
that  no  such  idea  upon  this  question  was  ever  entertained 
until  now;  and  I  verily  believe  that  no  man  living  in  the 
church  of  England,  and  interested  in  such  questions,  ever 
before  heard  of  such  a  claim.     The  Court  has  been  much 
pressed,  in  the  course  of  the  argument,  by  the  statute 
28  Hen.  8,  c.  21 ;  but,  upon  a  full  consideration  of  it,  I  think 
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that  Statute  has  no  bearing  upon  the  present  question.         ]826. 
It  appears  that,  at  that  time,  the  heads  of  the  church,  fol-       rewwell 
lowinff  the  example  of  the  Pope,  who,  till  the  Reformation,  «• 

,  .  .  The  Bishop  of 

had  exercised  a  most  tyrannical  sway  over  all  churches  un-  Lincolm. 
der  his  dominion,  had  been  desirous  of  keeping  in  their 
hands  the  temporalties  of  the  church  which  belonged  to 
them  in  their  corporate  character^  whether  aggregate  or 
sole,  to  an  unreasonable  time,  for  their  private  benefit. 
The  statute  deprived  them  of  that  right,  and  gave  the 
profits  to  the  incoming  possessor  from  the  death  of  the 
last  incumbent,  and  to  the  executors  of  such  successor  if 
he  should  die  before  he  realized  those  profits ;  and  there- 
fore, although  I  was  at  first  taken  with  that  argument,  yet, 
when  it  comes  to  be  sifted,  it  does  not  appear  to  me  to 
bear  upon  the  point  now  before  us.  Bishops'  grants,  and 
several  entries  have  been  stated,  and  cases  were  quoted  in 
reply  from  Croke  Elizabeth,  upon  which  I  would  observe, 
that,  when  they  were  decided,  being  soon  after  the  time 
of  the  reformation,  the  church  had  hardly  got  into  a  state 
of  rest;  and  we  all  know,  both  from  history  and  law,  that, 
till  that  time,  the  scandalous  use  made  by  the  popish  cler- 
gy of  their  revenues,  and  the  rapacious  and  grasping  man- 
ner in  which  they  invaded  the  rights  of  the  church,  was 
matter  of  universal  complaint.  Even  in  this  very  reign  of 
EKMabeth,  and  at  a  later  period  in  it,  we  find  the  Legisla- 
ture declaring,  that,  "  Whereas,  by  the  intent  of  the  found- 
ers of  colleges,  churches  collegiate,  churches  cathedral,  &c., 
elections,  presentations,  nominations,  &c.  are  to  be  had  and 
made  qf  the  fittest  and  most  meet  persons,  freely,  without 
any  reward,  g\ft,  or  thing  given  or  taken  for  the  same;  yet 
notwithstanding,  it  is  seen  and  found  by  experience,  that 
the  said  presentations,  &c.,  be  many  times  wrought  and 
brought  to  pass  with  money,  &c.,  whereby  the  fittest  per- 
ions  to  be  elected,  wanting  money  or  friends,  are  seldom  or 
BOi  at  all  preferred,  &c."  The  Legislature  of  the  country, 
therefore,  has  sanctioned  me  in  the  reprobation  I  have  used, 
as  to  the  shameful  venality  of  the  churchmen  of  that  day. 
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1826.         It  does  not  appear  from  any  of  the  cases  in  CrokeEUxa" 

rennell       f>cthf  that  the  bishops  took  any  profits  for  their  grants; 

V*  if  they  did,  I  have  no  hesitation  in  sayiner  that  it  was  a 

The  Bishop  of  .  ^     ^ 

Lincoln.  most  disgraceful  abuse  of  their  sacred  trust,  and  I  do  not 
believe  that  such  cases  would  be  supported,  if  brought  in- 
to discussion  at  the  present  day.  But  there  will  be  no  op- 
portunity given  for  such  discussion,  for  I  am  quite  confi- 
dent that  there  is  not  a  bishop  of  the  church  of  England 
who  would  not  think  himself  insulted  by  such  a  proposi- 
tion. The  Court  has  been  much  pressed  by  the  op- 
tions of  the  archbishops.  To  which  I  answer  that  they 
also  are  anomalies  in  the  law.  They  were  originally,  as 
far  as  we  can  trace  them,  an  usurpation  in  favour  of  the  le- 
gatine  power  annexed  by  the  Pope  to  the  archbishopric  of 
Canterbury^  over  those  who  were  appointed  bishops  un- 
der him ;  and  that  claim,  which,  as  Blackstone  says  (a),  was 
originally  only  an  encroachment,  like  most  of  the  others 
of  the  Papal  see,  has  been  continued  to  the  archbishops 
in  their  respective  provinces,  even  after  the  power  of  the 
Pope  had  ceased  in  this  country.  But  all  these  anomalies 
I  desire  to  use  in  support  of  my  argument,  to  shew  that 
the  rights  of  lay  and  ecclesiastical  persons  stand  upon  a 
totally  different  foundation ;  and  that  the  common  law  of 
the  country,  as  attaching  upon  property  of  this  description 
in  the  hands  of  a  lay  person,  does  not  attach  upon  a  per- 
soti  who  merely  holds  jure  ecclesice.  We  have  been  also 
much  pressed  with  the  case  of  Repinton  v.  The  Governors 
of  Tamworth  School  (6),  which  has  been  fully  explained 
by  my  brother  Burroughs  to  whose  argument  I  refer,  not 
wishing  to  trespass  longer  than  is  necessary  upon  the 
other  business  of  the  Court.  The  ground  of  my  opinion 
is,  that  this,  in  the  case  of  a  spiritual  patron,  is  a  mere  j9^- 
sonal  trust  to  be  exercised  by  him  in  his  spiritual  charac- 
ter, which  he  cannot,  consistently  with  his  high  duty,  either 
delegate  to  another  during  his  life,  or  leave  behind  him 

(a)  Vol.  I,  page  381.  (Jb)  2  Wils.  160. 
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to  be  exercised  by  his  heir,  executor,  or  administrator^ 
after  his  death.  He  holds  it  jure  ecchsits,  and  in  that  right 
only.  If  he  have  it  not  in  right  of  his  church,  he  cannot 
have  it  all;  and,  as  soon  as  he  dies,  all  his  rights,  powers, 
and  privileges,  as  to  the  church,  absolutely  cease,  as  if  he 
had  never  existed.  This  is  not  a  new  notion ;  for  Dr.  Bum, 
who  was  a  man  of  very  considerable  learning,  and  who  may 
now  perhaps  be  considered  as  an  authority  as  much  as 
Bishop  Gibson,  shews  clearly  what  was  the  common  un- 
derstanding of  men,  and  particularly  amongst  ecclesiastics. 
Dr.  Bum,  in  drawing  a  distinction  between  what  is  to  be 
done  with  the  possessions  of  a  prebendary  after  his  death, 
which  he  had  in  common  with  the  rest  of  the  chapter,  and 
what  he  had  in  his  separate  capacity  as  a  sole  corporation 
of  himself,  says  (a) :  **  The  issues  of  those  possessions  which 
a  prebendary  hath  in  common  with  the  rest  of  the  chapter, 
dially  after  his  death,  be  divided  amongst  the  surviving  mem- 
bers of  the  chapter;  but  the  profits  of  those  possessions 
which  he  hath  in  his  separate  capacity,  as  a  sole  corporation 
of  himself,  shall  be  and  enure  to  his  successor."  There- 
fore, if  a  member  of  a  chapter,  as  an  aggregate  corporation, 
should  die  after  a  living  had  become  vacant,  it  might  as 
well  be  contended  that  his  executor  or  administrator  might 
have  a  voice  in  the  chapter  as  to  how  it  was  to  be  filled  up, 
as  that  such  executor  or  administrator  might  have  it  to  him- 
self exclusively,  where  a  living  belonged  to  him  as  a  sole 
corporator  merely;  although  Dr.  Burn,  as  I  think  more 
justly,  says,  in  the  one  case,  it  would  go  to  the  surviving 
members  of  the  chapter,  and  in  the  other,  it  would  be  and 
enure  to  the  successor.  When  Gibson  says  that  advow- 
sons  may  be  granted  by  deed  or  will,  either  for  the  inhe- 
ritance, or  for  the  right  of  one  or  more  turns,  or  for  as 
many  as  shall  happen  within  a  time  limited,  he  is  speaking 
of  lay  patronage  only,  for  he  says,  **  This  general  rule  is 
to  be  understood  with  two  Umitations,^r«^,  that  it  extends 


1825. 
Rennell 

V, 

The  Bishop  of 
Lincoln. 


(«)  Sec  2  Born'8  Ec.  Law,  7  Ed.  92,  tit.  Deans  and  Chapters, 
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1825.         not  to  ecclesiastical  persons  of  any  kind  or  degree  who 
^^^     ^       are  seised  of  advowsons  in  right  of  their  churches ,  nor  to 
V.  masters  and  fellows  of  colleges^  nor  to  guardians  of  hospi- 

Lincoln!  °  ^^>  ^^^  ^^^  seised  in  right  of  their  houses ;  all  these  being 
restrained,  as  to  bishops  by  the  statute  1  Elizabeth^  and 
the  rest  by  13  Elizabeth^  from  making  any  grants  but  of 
things  corporeal,  of  which  a  rent  or  annual  profit  may  be 
reserved,  and  of  that  sort,  advowsons,  and  next  avoidancesj 
which  are  incorporeal,  and  lie  in  grant,  cannot  be.  And 
therefore  such  grants,  however  confirmed,  are  void  against 
the  successors,  and  though  they  have  been  adjudged  to 
be  good  against  the  grantors  (the  bishops,  deans,  masters, 
or  guardians)  during  their  own  times  (alluding,  no  doubt, 
to  the  cases  from  Crohe  Elizabeth,  upon  which  I  have 
already  given  my  opinion),  yet  have  such  grants  been 
generally  disused  by  bishops,  and  /  believe  by  all  other 
ecclesiastical  corporations,  since  the  following  canon  of 
1571  (a):  Episcopus prcebendarum,  et beneficiorum swMrum, 
proximas,  secundas,  aut  tertias  advocationes,  quas  vocant, 
nuUi  dabit;  sunt  efiim  et  a  bonis  moribus,  et  a  Christiand 
charitate,  aliens ;  and  yet,  in  the  teeth  of  this  very  canon, 
and  within  a  few  years  after  it  was  made,  we  find  the  two 
grants  made  in  the  cases  cited  from  Croke  Elizabeth.  It 
will  have  been  observed,  that,  hitherto,  I  have  treated  this 
question  on  principle  only,  upon  the  distinction  uniform- 
ly observed  in  the  laws  and  constitution  of  England, 
between  the  lay  and  clerical  character.  They  have  (and 
formerly  had  much  larger)  exemptions  on  the  one  hand; 
they  have  disabilities  on  the  other.  This  distinction  be- 
tween laymen  and  the  clergy  pervades  every  page  of  our 
constitutional  history.  But  I  have  said  that  there  is  no 
casein  specie  to  be  found  applicable  to  the  present.  Those, 
however,  who  are  at  all  well  versed  in  the  ecclesiastical 
history  of  our  venerable  church,  will  immediately  recog- 
nize the  justice  of  those  principles  which  I  have  been  en- 

{a)  See  Gibson,  7^8. 
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deavouring  to  establish.     It  is  well  known,  that,  in  the  ear-      ,2^1^ 
]y  periods  of  the  church  in  this  country,  the  parochia  or      renmell 
parish  was  the  episcopal  district,  the  Bishop  and  his  cler-    ^^^  g?*     ^^ 
gy  living  together  at  the  cathedral  church ;  and  that  all       Lincoln. 
the  tithes  and  oblations  of  the  faithful  were  brought  into 
a  common  fund  for  the  support  of  the  bishop  and  his 
college  of  presbyters  and  deacons,  for  the  repair  and  or- 
naments of  the  church,  and  for  other  works  of  piety  and 
charity*     While  this  state  of  things  continued,  in  the  in- 
fiuicy  of  society,  the  stated  forms  of  religion  were  perform- 
ed only  in  these  single  choirs,  to  which  the  people  of  each 
whole  diocese  or  parochia  resorted,  especially  at  the  more 
solemn  seasons  of  devotion.  But,  to  supply  the  inconvenience 
of  distant  and  difficult  access,  the  bishop  was  wont  to  send 
forth  some  of  his  presbyters  into  the  remoter  parts,  as  a 
kind  of  Missionaries^  to  be  itinerant  preachers,  and  oc- 
casional dispensers  of  the  word  of  God,  and  the  sacraments 
of  the  church ;  and  these  missionaries  returned  from  their 
drcuits  to  their  home,  that  is,  to  the  episcopal  college,  to 
give  the  bishop  a  due  account  of  their  labours  and  success. 
But,  as  the  wants  of  society  for  spiritual  instruction  in- 
creased, and  when  the  members  of  the  episcopal  college, 
or  the  deans  and  chapters,  found  it  inconvenient  to  go  forth 
and  perform  the  duties  themselves,  certain  churches  were 
allotted,  some  by  lay-men,  where  they  had  the  patronage 
given  them  as  a  compensation  for  having  built  and  en- 
dowed churches  (which,  as  I  before  mentioned,  was  the 
foundation  of  lay  patronage) ;  some  by  the  bishops,  to  the 
prebendal  body  at  large;  some  to  one  particular  member  of 
the  body ;  or  the  individual  member  sent  out  priests  to  do  the 
duty,  paying  them  certain  sums  for  doing  so,  and  retaining 
the  remainder  of  the  profits  to  himself,  or  allowing  them 
to  receive  the  profits,  reserving  a  certain  rent  to  him- 
self; as  may  be  seen  by  those  who  will  take  the  trouble 
to  look  into  old  church  records :  and  thus  these  churches 
became  prebendal;  and  thus  the  supply  of  the  duty  was 
left  to  the  aggregate  corporation,  if  the  perpetual  advow- 
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1825.         son  was  in  the  whole  community  of  the  dean  and  chap- 

Rennell       ^^^^  ^^  *^  ^^^'  ^^'®  corporation,  or  single  canon  or  prebend- 
V.  ary,  who  was  to  have  his  prebend  or  exhibition  from  it. 

Lincoln.  In  process  of  time,  these  representative  curates,  who  were 
to  account  for  their  profits,  and  only  to  receive  a  small  pe- 
cuniary stipend  for  their  services,  were  so  ill  paid,  that  the 
bishop  obliged  the  members  of  his  churches  who  had  such 
advowsons,  to  retain  fit  and  able  capellans,  vicars,  or  cu- 
rates (for  these  titles  all  meant  the  same  office),  with  a  com- 
petent salary;  and,  this  plan  failing  in  its  effect,  the  bishop 
again  interfered,  and  obliged  the  clergy  (that  is,  the  chap- 
ter, or  the  single  canon,  or  prebendary,  in  whom  the  per- 
petual advowson  in  right  of  the  chapter,  or  in  right  of  his 
prebend  of  which  he  was  seised  jure  ecclesue,  was  vested)  to 
make  presentations  to  perpetual  vicars  to  be  endowed  and 
instituted,  who  should  have  no  other  dependence  upon  the 
spiritual  patron  than  rectors  had  upon  their  lay  patrons, 
ni^ith  a  competent  maintenance  to  be  taxed  and  assigned  by 
the  bishop :  and  this  matter  became  the  subject  of  legisla- 
tive consideration,  by  the  statute  4  Hen.  4,  c.  12.  In  giv- 
ving  this  historical  detail,  I  have  not  thought  it  necessary 
to  refer  to  authorities ;  but  what  I  have  said  will  be  found  as 
the  early  history  of  our  church,  in  various  books  well  wor- 
thy attention;  such  as,  Spelman^  De  non  temerandis  ec- 
clesiis,  who  says  (a),  that  "  Proprietaries  of  advowsons  are 
still  said  to  be  the  parsons  of  their  churches,  and  are  as  the 
incumbents  thereof,  and,  by  reason  of  this  their  incumben- 
cy, the  churches  are  full  and  not  void.**  So,  also.  Bishop 
Kennett  on  Impropriations,  and  Burns  Ecclesiastical  Law, 
tit.  Appropriation,  may  be  referred  to,  on  this  point. 
This  short  history  of  the  church  in  general  I  think  decid- 
edly proves  that  what  is  thus  vested  in  the  church  for  spi- 
ritual purposes,  vests  in  them  as  a  corporate  body,  and 
can  never  be  allowed  to  fall  into  the  private  common  stock 
of  the  body  at  large,  or  of  the  individual  sole  spiritual 


(n)  Page  15. 
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corporator.  What  I  have  said  of  the  church  at  large, 
I  have  no  douht  may  equally  apply  to  the  church  of 
Salubury,  and  whoever  will  consult  the  history  of  the 
foundation  of  that  church,  in  Dugdales  Monasticon  An- 
gUcanum,  as  quoted  by  my  brother  Burroughs  by  Os- 
mundf  Bishop  of  Salisburi/j  Karl  o(  Dorset^  and  nephew 
of  WiUiam  the  Conqueror,  will  probably  find  that  this  his- 
tory of  the  foundation  of  these  prebendal  presentations  in 
the  church  at  large,  which  I  have  been  giving,  is  no  other 
than  the  history  of  the  church  of  Salisbury  also.     I  am 

afraid  I  have  fatigued  the  Court,  but,  as  we  are  not  unani- 

• 

mous  in  opinion,  I  thought  it  necessary,  in  a  case  of  such 
research  and  novelty,  to  shew  that  I  acted  upon  a  deep 
conviction  that  I  had  formed  a  right  conclusion.  The  sum 
and  substance  of  my  opinion  then  is  this — whenever  a  per- 
son has  any  thing  attached  to  a  spiritual  office  only,  it 
ainks  with  the  death  or  resignation  of  the  party  who  pos- 
sesses that  right.  Thus,  then,  an  ecclesiastical  person  is, 
during  bis  incumbency,  entitled  to  all  the  profits  which 
may  fall  of  a  chattel  nature,  but,  when  a  living,  to  which 
an  ecclesiastical  person  has  in  right  of  his  church  a  right 
to  present,  falls  vacant,  he  can  derive  no  profit  from 
ity  but  merely  presents  qutzsi  incumbens.  The  living  in 
the  present  case  may,  as  I  have  shewn,  be  assumed  to 
have  been  endowed  out  of  the  prebend,  or  the  advowson 
of  it  to  have  been  given  or  attached  to  the  prebend. 
In  either  case  the  prebendary  for  the  time  being  has  the 
right  of  presentation,  and  when  the  avoidance  happens  he 
may  present,  but  he  presents  in  right  and  only  in  right  of 
his  church;  he  presents  as  a  trustee;  the  trust  is  personal; 
it  is  a  trust  only,  and  without  profit,  and  consequently  can- 
not be  transmitted.  How,  then,  can  the  executor  or  ad- 
ministrator of  a  deceased  ecclesiastic,  who  dies  after  avoid- 
ance, but  before  presentation,  claim  the  right  of  presenta- 
tion? Is  it  that  he  may  make  it  a  chose  in  action,  to  pay 
the  debts  of  the  testator  or  intestate  ?  That  cannot  be,  for 

VOL  XI.  N 
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1825.         it  is  not  assets.     Does  be  claim  to  present  because  this 
'*'    *     '       trust  bad  devolved  upon,  or,  as  it  were,  become  vested  in, 
t;.  tbe  testator?  Tbe  trust  had  indeed  devolved  upon  the  tes- 

^iHco*****  °^  ^^^^^  ^^  intestate,  not  however  in  his  own  right,  but,  as  the 
declaration  states,  in  right  cff  his  prebend;  and,  the  moment 
he  ceased  to  be  prebendary,  the  trust  was  no  longer  in  him, 
nor  in  his  representatives,  for  it  was  a  bare  naked  personal 
trust  in  him,  and  the  presentation  is  only  in  him  whilst 
he  is  prebendary,  not  for  his  own  use  or  benefit,  but ybr 
the  use  and  benefit  of  the  church.  It  is  a  trust  confided  to 
him  for  the  dignity  and  ornament  of  the  church,  that  he 
may  appoint  a  proper  incumbent  upon  his  own  personal 
responsibility  to  have  the  cure  of  souls,  and  for  the  ad- 
vancement of  the  interests  of  religion ;  a  duty  which  his 
executors  or  administrators  cannot  in  law  be  deemed  fit  or 
quaUfied  to  discharge.  For  these  reasons,  I  think  the  de- 
fendants are  entitled  to  judgment. 

Lord  Chief  Justice  Best. — ^It  appears  from  the  plead- 
ings in  this  case,  that  the  prebendary  of  Grantham  is  pa- 
tron of  the  rectory  of  Welby,  and  that  the  incumbent  of 
that  rectory  died  in  the  life-time  of  the  late  prebendary, 
who  died  without  having  presented  any  clerk  to  the  va- 
cant rectory.  The  plaintiff  is  the  administratrix  of  the 
late  prebendary,  and  the  question  for  our  decision  is, 
whether,  under  these  circumstances,  the  plaintiff  is  en- 
titled to  present  for  this  turn  to  the  rectory  o{  Welby*  I 
confess  that  my  mind  has  fluctuated  exceedingly,  but  I  am 
at  length  satisfied  that  the  law  gives  the  patronage  in  this 
case  to  the  person  who,  according  to  sound  policy,  ought 
to  have  it.  Great  industry  has  been  bestowed  on  the  sub- 
ject, both  by  the  Bench  and  the  Bar,  but  neither  the  judg- 
ment of  any  Court,  nor  the  opinion  of  any  writer,  has  been 
found,  to  guide  us  in  our  decision.  I  have  also  inquired 
whether  any  instances  of  presentation  made  under  cir- 
cumstances similar  to  the  present  are  to  be  found,  in  the 
registers  of  the  bishop,  but  without  success.    As  neither 
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the  records  of  Westminster  Hall,  nor  those  of  the  church, 
furnish  any  rule  or  practice  to  assist  me  in  coming  to  a  de- 
cisiony  I  endeavoured  to  find  other  cases  from  which  I 
could  safely  reason  by  analogy  to  that  now  to  be  decided ; 
but  have  failed  in  so  doing.  In  all  sciences,  analogical  rea- 
soning must  be  pursued  with  great  caution.  Minute  differ- 
ences in  the  circumstances  of  two  cases  will  prevent  any 
argiunent  from  being  deduced  from  the  one  to  support  the 
other.  I  was  at  first  struck  with  the  appearances  of  similar- 
ity between  the  i>atronage  of  tenants  for  life,  and  of  hus- 
bands in  right  of  their  wives^  and  that  of  dignitaries  of  the 
church  in  right  of  their  churches.  I  am,  after  the  most 
attentive  consideration  of  these  cases,  now  convinced  that 
the  resemblance  between  the  last  and  the  two  first  fails 
in  the  very  circumstance  which,  in  my  judgment,  de- 
cides to  whom  the  presentation  belongs  in  this  case.  I 
shall,  presently,  particularly  advert  to  this  circumstance. 
I  would,  however,  first  observe,  that,  in  the  absence  af  au- 
thority, the  only  course  that  can  lead  us  to  a  just  and  le- 
gal conclusion,  is,  to  consider  the  origin  of  church  patron- 
age, and  the  intent  of  its  founders.  If  the  intent  of  the 
founders  can  be  ascertained,  it  must,  if  not  opposed  to  some 
rule  of  law,  or  to  the  undoubted  policy  of  the  law,  govern 
us  in  deciding  this  case.  If  he  who  creates  a  right  has  di- 
rected by  whom  and  how  it  shall  be  enjoyed,  those  who 
are  to  decide  any  question  on  that  right  must  consider 
how  he  has  disposed  of  it,  and  follow  that  disposition.  This 
is  evidently  consistent  with  reason  and  justice,  and  is  sanc- 
tioned by  legal  authority.  In  disputes  between  members 
of  corporations,  the  Courts  of  law  decide  according  to  the 
will  of  the  founder,  as  expressed  in  the  instrument  of  in- 
corporation, or  ascertained  by  usage.  This  principle  is 
distinctly  stated  by  Lord  Kenyan,  in  The  King  v.  BeUrin- 
ger  (a),  and  by  JMr.  Justice  BuUer,  in  Blankley  v.  Winstan- 
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1826.         ley  (a).   In  Gape  v.  Handley{b)^  this  principle  is  applied  by 
Lord  Mansfield i  and  the  Court  of  King's  Bench,  to  deter- 
mine whether  the  right  of  presentation  to  a  living  was  in 
^incolk/     *^^  ^^^  members  of  a  corporation,  or  in  the  mayor  and  al- 
dermen only.     So,  where  two  claim  under  the  same  grant, 
the  Court  which  has  to  decide  on  their  claims  must  be 
governed  in  its  decision  by  the  intent  of  the  grantor,  and 
by  that  only.     In  this  case,  the  administratrix  of  the  last 
prebendary,  and  the  successor,  must  both  found  their  claims 
on  the  grant  of  the  donor  of  the  property  out  of  which 
the  prebend  was  founded,  and  on  the  act  of  appropriation  by 
which  it  was  founded.  From  these  are  derived  all  the  rights 
and  privileges  that  belong  to  the  prebend.     To  these  we 
must  look,  to  see  in  what  course  of  succession  that  prebend 
is  to  go;  what  fruits  of  it  are  ripe,  and  to  be  enjoyed  by 
the  person  in  possession,  and  those  who  represent  him ;  and 
what  are  reserved  for  the  successor.     Unfortunately,  his- 
torians have  been  too  much  occupied  in  exhibiting  the  hu- 
man character,  as  it  has  displayed  itself  in  the  wars  and  in- 
trigues that  have  engaged  the  attention  of  mankind,  to  be- 
stow much  of  their  time  in  giving  any  account  of  civil  or 
ecclesiastical  institutions.     Whoever  wants  information  as 
to  the  establishment  of  these  institutions  must  submit  to 
the  labour  of  collecting  it  himself  from  the  records  of  the 
public  offices.     We  have  ourselves  done  so  in  this  case, 
and  I  think  that  by  connecting  some  unpublished  docu- 
ments with  what  is  to  be  found  in  our  law  books,  we  ascer- 
tain that  the  more  pious  founders  of  churches,  who  not 
only  divided  portions  of  their  lands,  and  the  tithes  of  what 
they  retained  for  their  own  use,  for  the  maintenance  of  the 
ministers  of  the  gospel,  but  also  gave  the  advowsons  of  the 
churches  they  founded  to  the  church,  intended  that  such 
advowsons  should  be  pure  ecclesiastical  trusts,  which,  after 
the  dedication  of  them  at  the  altar,  were  never  to  be  dis- 

(a)  3  Term  Rep.  288.  {b)  3  Term  Rep.  288,  n. 


fN  THE  SIXTH  YEAR  OF  GEO.  lY.  181 

posed  of  by  any  layman.     The  church  would  have  con-         1825. 
sidered  it  sacrilesce  in  a  layman  to   presume  under  any  ^ 

^  ''  t^  •'         Rexnell 

pretence  to  touch  this  sacred  property.     The  Roman  Ca-  v. 

tholic  Church,  from  which  ours  is  derived,  did  not  regard  ^  Lincoln.  °^ 
the  personal  representatives  of  its  members.  The  policy  of 
that  church  was,  to  separate  churchmen  from  their  fami- 
lies, to  prevent  their  acknowledging  any  connection  but 
with  the  church.  In  the  infancy  of  that  church,  and  be- 
fore those  laws  were  made  by  which  the  separation  of 
priests  from  the  world  was  completely  effected,  we  find 
Clement  declaring  in  one  of  his  constitutions  (a),  that  "  om- 
mum  rerum  ecclesiasiicarum  episcopus  curam  gerito,  et  eas 
dUpensaio  qucisi  instanteDeo;  non  licitum  ei  esio  quippiam 
ejc  its  sibi  tanquam  proprium  assumere  aut  cognaiis  suis 
elargire  qtue  Deo  dedicata  sunt,''  Here,  the  law  for  pre- 
serving the  property  of  the  church,  and  preventing  it  from 
passing  into  the  families  of  its  members,  was  first  declared. 
The  principle  laid  down  in  that  constitution  has  never  been 
departed  from,  but  has  been  repeatedly  confirmed.  Seve- 
ral of  the  documents  which  we  have  obtained  relate  to  the 
prebend  of  South  Grantham.  As  these  documents  are 
not  set  out  on  this  record,  I  shall  not  use  them  as  evidence  of 
any  facts  peculiar  to  this  case,  but  merely  as  historical  proof 
of  the  origin  and  nature  of  church  patronage  in  general, 
and  of  the  manner  in  which  churches  became  possessed 
of  their  patronage,  and  how  it  has  been  dealt  with.  This 
patronage  was  first  given  to  the  whole  body  of  the  clergy 
of  a  diocese.  The  general  body  afterwards  appropriated 
part  of  what  they  had  in  common  to  the  exclusive  use  of 
the  bishops;  other  part  to  the  deans  and  chapters;  and 
with  other  part  prebends  were  founded  by  the  bishops, 
with  the  assent  of  the  deans  and  chapters.  This  is  stated  by 
Doctor  jBtmt,  in  his  Ecclesiastical  Law,  title  Appropriation; 
and  he  is  confirmed,  as  to  the  first  grant  being  to  the  body 
of  the  clergy  of  each  diocese,  by  a  grant  which  M-e  found 

(a)  36. 
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,  ^^^'  ^  in  the  chapter-house  of  Salisbury,  and  which  is  also  print- 
Rennell  ^d  i"  Dugdale's  Monasticon  Angltcanum  (a),  by  which  0#- 
Bbh  f  ^"'*^»  Bishop  of  Salisbury,  Earl  of  Dorset,  and  nephew 
Lincoln*  of  William  the  Conqueror,  and  the  founder  of  the  church 
of  Old  Sarum,  for  the  sake  of  his  soul,  and  the  souls  of  his 
ancestors,  granted  as  follows : — *'  In  nomine  sancUe  et  indi- 
viduce  Trinitaiis,  ego,  Osmundus,  Seriberiensis  EcclesuB 
Episcopus,  omnibus  Christijidelibus,  tam  posieris  noiifico 
quam  prcesentibus,  ad  honofem  Domini  nostri  Jesu  Chrisii, 
sanctissinueque  Marine  Virginis,  et  pro  salute  animarum 
Wm,  Regis,  et  uxoris  sua  JRegitia  MatiUHs^  aique  JUU 
sui  Will.  Regis  Anglorum,  Regni  successoris;  pro  sabUe 
etiam  animce  mece,  Ecclesiam  Seriberiensem  me  construX' 
isse,  et  in  ed  canonicos  constituisse ;  atque  iUi  viventibms 
canonic^  bona  Ecclesia  ita  sicut  ipse  obtinueram  libere,  et 
ut  exigit  regularis  censura  canonici  imperpetuum  conees- 
sisse,  has  scilicet  villas  prater  militum  terras,  EleminimS' 
ter,  Cemenenister,  Begmenister,  ^.,  et  Ecclesias  de  Gran- 
tham, cum  decimis  ceterisque  ibidem  adjaeentibus. — 
Scripta  est  autem  htec  carta,  et  confirmata,  anno  incama' 
tionis  Domini,  MXCI.,  inductionis  XIV.,  Willielmo  Rege 
Monarchiam  totius  Anglice  strenu^  gubemante,  anno  quarto 
regni  ejus,  apud  Hastingas.  His  subscriptis  testibus  de  iUd 
medietaie  oblationis  principalis  altaris  quam  retinet  EpiscO' 
pus,  in  manu  sud  dabuniur,  uni  canonicorum  per  annum,  qua^* 
tuor  libne,  quousque  pnebenda  sua  perjiciatur.  Quisquis 
vero  hcec  pervertere  Toluerit,  perpetuo  anathemate  ^c." 
Lord  Coke  is  mistaken  when  he  says  {b),  that  '^  at  first,  all 
the  possessions  were  to  the  bishop.**  These  possessions  be- 
longed to  the  whole  body,  and  the  whole  body  only  could 
dispose  of  them ;  and  accordingly  we  find  that  these  posses* 
sions,  amongst  which  will  be  observed  the  Ecclesias  de  Gran^ 
tham,  cum  decimis  ceterisque  ibidem  adjacentibus,  were  af- 
terwards appropriated  by  the  church  to  different  members. 
This  is  proved  by  the  evidence-book  in  the  same  chapter- 

(<i)  Vol  3,  p.  376.  (6)  3  Rep.  75  b. 
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house,  which  states  that  a  general  chapter  of  the  members         1825. 
of  the  church  was  holden  (at  what  date  is  not  known,  but  it      re^^ell 
was  previous  to  the  removal  of  the  church  from  OldSarum  v. 

U>  Salisbury  J  which  took  place  in  VZ20)i  at  which  time  the       Lincoln. 
churches,  with  the  tithes  and  other  rights  belonging  to  the 
body,  were  appropriated,  some  to  the  bishops,  some  to  the 
deans,  and  some  to  the  canons  or  prebendaries  to  whom 
the  cure  of  the  different  churches  was  assigned.     Doctor 
Bum,  in  the: chapter  to  which  I  have  already  referred, 
teUs  us  that  the  prebendaries,  who,  by  means  of  such  ap- 
propriations, became  possessed  of  what  were  called  preben- 
dal  livings,  at  first  appointed  curates  to  the  duties  of  those 
churches ;  but  that  they  were  afterwards  required  to  make 
a  better  and  more  permanent  provision  for  the  officiating 
ministers.     He  also  gives  us  the  form  of  the  constitution  of 
a  vicarage  which  he  found  in  the  church  o(  Carlisle.   This 
form  of  Doctor  Burn  is  like  one  which  we  have  obtained 
from  the  church  of  Lincoln,  viz.  the  constitution  of  a  vi- 
carage in  one  of  the  parishes  belonging  to  the  prebend  of 
Grantham.     By  these  ordinations  of  vicarages,  as  they 
are  called,  either  portions  of  the  tithes,  or  an  annual  rent, 
and  the  advowsons  of  the  vicarages,  are  reserved  to  the 
prebendary,  and  the  residue  is  given  to  the  vicars  on  the 
condition  of  their  performing  the  duties  of  the  churches. 
One  of  the  ordinations  now  remaining  in  the  registry  of 
the  Bishop  of  Lincoln,  in  the  time  of  Bishop  Wills,  who 
began  to  preside  over  the  diocese  in   1209,  is  in  these 
words:.. 

**  Ric  de  Newere  capellanus  psenf  p  GcUfirid  de  Boo- 
lond  Canonic  pi  bende  aust'lis  de  Grdham  adppetuam  ejuS" 
de  p  bende  vicariam  consensu  dni  Sarr  et  capituli  sui  Sarf 
ad  id  accedentt  ad  eande  admissus  est  et  in  ea  vicarius 
ppiuus  institut.  Consisiit  antidca  vicaria  in  medietate 
alvgii  tarn  de  Grdham  q*m  de  Gunwardeby  et  in  omnibus 
pventibus  aliarid  de  Morton  et  de  Bresceby  et  solvet  vica- 
rius  dco  G.  et  successoribus  suis  ejusde  pbende  canonicis 
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1825.         centH  solid  annuos  noic  pensionis  et  in  officio  saadotali 

rennelii      P^onaliv  ibidi  minisi'bit  sustinendo  ofiiia  am  a  pochialia 

9'  dcam  pibendam  contitutencia  Et  mand  est  dco  Archtd  ut. 

ThcBiihopof    ^    „  ^ 

Lincoln.        9*^* 

There  are  also  in  the  church  oi  Salisbury  several  grants 
of  churches  to  the  bishop.  According  to  these  grants,  he 
and  his  successors  are  to  take  and  dispose  of  these  churches 
as  he  does  of  his  other  churches  or  prebends.  All  these 
grants  are  in  this  form.  As  the  churches  were  given  to  the 
whole  body  of  the  clergy  of  the  diocese,  the  donors  must 
have  intended  that  they  should  be  disposed  of  only  by  the 
members  of  that  body.  The  donors  could  riot  know  that 
these  churches  would  ever  be  appropriated  to  particular 
members  of  the  body,  and  could  not  therefore  intend  that 
the  lay  representatives  of  any  of  the  members  should  ever 
have  the  disposition  of  them.  For,  if  they  had  still  remain- 
ed in  the  aggregate  corporation  of  the  clergy  of  the  dio- 
cese, personal  representatives  never  could  have  any  right. 
They  might  have  thought  that  the  property  given  by  them 
was  for  ever  vested  in  the  church,  and  that  it  could  not^ 
under  any  circumstances,  ever  be  touched  by  lay  hands. 
When  the  churches  afterwards  appropriated  portions  of 
this  property  to  different  members,  the  only  thing  intend- 
ed, was,  to  give  the  exclusive  possession  of  the  portions  as- 
signed to  those  members,  to  hokl,  in  right  of  the  church, 
by  those  members  and  their  successors.  The  prebendaries 
thus  constituted  were  made  corporations  sole  subordinate 
to  the  church,  so  that  they  and  their  successors  were 
from  time  to  time  to  represent  the  church,  and  to  enjoy 
the  rights  which  were  derived  from  the  church,  in  return 
for  the  duties  which  they  were  to  perform.  Neither  the 
donors  nor  the  appropriators  could  intend  that  the  per- 
sonal representatives  of  deceased  prebendaries  should 
ever  interfere  with  any  thing  that  belonged  to  the  church. 
The  intent  of  both  donors  and  appropriators  is  opposed 
to  the  plaintiff's  claim ;  and  their  intent  must  give  the  rule 
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for  our  judgment.  The  ecclesiastical  law,  in  a  case  like 
the  present,  follows  what  I  trust  I  have  shewn  must  have 
been  the  intent  of  the  donors  of  property  to  the  church ; 
and  where  the  ecclesiastical  law  does  not  contravene  the 
law  of  England,  it  is  adopted  into  that  law,  and  is  to  be 
followed  by  the  temporal  courts  in  the  decision  of  such 
cases  as  are  within  its  influente.  Lord  Coke  says  (a),  the 
ecclesiastical  law  is  to  prevail  where  it  is  not  against  the 
common  law  or  any  custom.  Lt/ndwood,  in  his  treatise, 
Ptovinciale  (seu  Canstitutiones  Anglice),  Liber  Primus^ 
De  Consueiudine,  has  this  passage  (6): — Quid  si  rector 
vel  hujusmodi  beneficiatus  decedat  intestatus,  et  non 
dispanat  de  fructibus  de  jure  cotnmuni  Ecclesia  in  eis 
succedat.  De  consuetudine  tamen  posset  esse,  quod  per 
Episcopum  eel  alium  ad  quern  pertinerent  bona  testatorum 
tuerij  deberent  distribui  ad  decendentis  debita  solven^ 
da.**  The  ecclesiastical  law,  or  common  law  of  Christendom, 
is  here  meant  hy  jure  communi.  By  the  words  *'  De  consue- 
tudine^  the  custom  of  particular  kingdoms  is  intended ;  for 
this  writer,  in  the  same  page,  says,  *'  Quia  est  consuetudo per 
Angliam  quodammodo  generalis.'*  According  to  the  gen- 
eral law,  the  church  succeeds  to  fruits  not  disposed  of  by 
an  incumbent  previously  to  his  death ;  and  Lyndwood  ex- 
plains what  he  means  by  the  church  succeeding  to  fruits, 
by  saying,  "  pertinent  ad  successorem  (c)."  I  admit  that 
the  custom  of  England  will  prevent  the  operation  of  the 
ecclesiastical  law  in  all  cases  embraced  by  such  custom. 
That  custom,  however,  does  not  apply  to  the  presentations 
to  benefices,  but  only  to  such  things  as  can  be  sold  for  the 
payment  of  the  debts  of  the  deceased.  These  are  the  very 
y^ords  o{  Lyndu}Oody  **  No  profit  can  be  made  of  a  present- 
ation to  a  vacant  benefice,  it  can  therefore  be  in  no  way 
used  for  the  payment  of  debts/'  It  was  decided  in  Holh 
art  (cQ,  that  a  right  of  presentation  was  not  conveyed  by  the 


1825. 
Renmell 

V, 

The  Bishop  of 
Lincoln. 


(a)  1  Inst.  344  a.  {b)  Fol.  26.         (c)  Fol.  25.  {d)  304. 
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1826.         wordsj  *'  commodities,  emoluments ,  profits,  and  advaniages 
Rennell      ^^ ^  prebend ;"  and  that  these  words  included  only  such  com- 
?•  moditiesy  profits,  and  advantages,  as  became  due  to  the  in- 

LiNcoLN.  cumbent,  and  which  he,  having  earned,  bad  a  right  to  apply 
to  bis  own  use.  To  such  as  these  the  custom  applies,  and  not 
to  trusts.  Upon  the  same  principle  that  a  guardian  in  so- 
cage cannot  take  a  presentation,  viz.  because  he  can  make 
no  profit  of  it  (a),  the  personal  representative  of  a  deceas- 
ed incumbent  cannot  take  it  under  this  custom.  If  a 
right  of  presentation  is  not  within  the  custom^  then  it  is 
governed  by  the  general  law;  and  that  general  law,  as  I 
have  proved  by  the  writings  of  a  canonist  of  the  highest 
authority,  who  is  often  quoted  with  approbation  by  Bishop 
Gibson  and  Doctor  Bum,  gives  it  to  the  successor.  If  it 
be  asked,  what  have  the  Judges  of  the  common  law,  when 
giving  judgment  in  an  action  of  Quare  Impedit,  to  do  with 
the  canon  law,  I  answer,  that,  where  the  right  of  presenta- 
tion is  derived  from  the  church,  it  can  only  be  decided  by 
the  canon  law.  Lay  advowsons  were  attached  to  manors, 
and  the  right  of  presentation  to  these  could  only  be  decid- 
eil  by  the  common  law,  as  they  follow  the  rights  of  the  man- 
ors to  which  they  were  annexed,  and  which  manors  were 
the  creatures  of  the  common  law.  But  ecclesiastical  pre- 
sentations, having  no  connection  with  lay  property,  but  ex- 
isting only  as  rights  of  the  church,  are  governed  only  by 
the  laws  of  the  church.  The  ecclesiastical  law  is,  for  the 
decision  of  such  questions,  the  law  of  England,  and  must 
be  taken  notice  of  by  the  Judges  of  the  Courts  of  com- 
mon law  in  deciding  them  (b).  Tithes  are  a  spiritual 
right,  and  as  such  they  were  originally  recoverable  only  in 
the  ecclesiastical  Courts.  Actions  may  now  be  brought  in 
the  Courts  of  common  law  for  subtraction  of  tithes;  and 
tithes  may  be  recovered  in  a  Court  of  equity :   but  these 

(a)  1  Inst.  89  a. 
(h)  See  the  ca«e  of  Edet  v.  The  Bishop  of  Oxford,  Vaughan,  21. 
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Courts  in  deciding  what  tithes  are  due,  and  how  they  ought 
to  be  set  out,  consult  the  ecclesiastical  law.  There  are 
now  indeed  so  many  decisions  of  the  Courts  of  Wesimif^ 
ster  upon  the  subject  of  tithes,  that  it  is  seldom  necessary 
to  have  recourse  to  the  canonists ;  but,  if  cases  occur  for 
the  dedsion  of  which  our  reports  contain  no  precedentSi 
the  common  law  or  equity  Judges  must  look  at  the  canons 
and  customs  of  the  church,  and  must  be  governed  by  them 
in  the  decision  of  such  cases.  If  tithe  cases  are  within 
the  legal  operation  of  the  canon  law,  the  present  question 
must  be  so  likewise ;  for  I  have  shewn  that  the  original 
grant  to  the  church  was  a  grant  of  tithes,  and  that  the 
patronage  of  livings  belonging  to  the  church  was  derived 
from  grants  of  tithes,  by  the  appropriations  that  were  made 
of  them. 

I  hope  I  have  shewn  that  the  donors  of  churches  and 
tithes  to  the  clergy  of  dioceses,  and  the  appropriators 
of  such  churches,  intended  that  they  should  be  for  ever 
vested  in  the  church,  devoted  to  sacred  uses^  and  dbpo»- 
ed  of  only  by  sacred  hands ;  that  the  ecclesiastical  law, 
in  deciding  between  the  last  incumbent  and  the  suc^ 
cesser,  proceeds  according  to  the  intent  of  the  donors  and 
appropriators;  and  that  the  custom  o{  England,  spoken 
of  by  Lyndwoodf  does  not  apply  to  a  right  of  presentation 
to  a  vacant  living;  and,  further,  that  the  ecclesiastical  law 
must  determine  to  whom  such  presentation  belongs.  This 
intent  of  the  donors  prevents  any  analogy  between  eccle- 
siastical and  lay  patronage.  The  former  is  inseparably 
attached  to  the  church,  and  to  be  disposed  of  only  by 
churchmen.  The  latter  is  attached  to  the  temporal  estates 
of  the  founders  of  churches,  and  to  be  disposed  of  by  those 
who  happen  to  be  the  owners  of  the  estates.  Lay  patron- 
age being,  from  the  conditions  which  its  founders  made,  an- 
nexed to  temporal  estates,  must  sometimes  pass,  with  the 
estates  to  which  it  is  annexed,  to  infants  and  others  incap- 
able of  exercising  the  right  of  presentation.  This  condi- 
tion has  occasioned  a  great  defect  in  the  law  relative  to  this 


1825. 
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1826.         species  of  patronage ;  but^  as  it  must  be  disposed  of  by  some 

Remnell      ^"®  connected  with  the  estate,  it  does  not  concern  the  public 

V-  whether  it  belongs  in  such  a  case  as  the  present  to  the  heir 

The  Bishop  of  ^,  ^,  ,  ..i.ij 

Lincoln.  or  to  the  executor  of  the  person  last  seised  ot  the  advowson. 
One  of  them  is  as  Ukely  to  present  a  proper  clerk  as  the 
other.  Ecclesiastical  patronage  is  subject  to  no  such  con- 
dition. The  founders  of  ecclesiastical  patronage  looked  to 
the  advancement  of  reHgion.  The  founders  of  lay  patron- 
age to  the  maintenance  of  the  influence  of  their  families. 
Courts  of  Justice  should  not,  unless  compelled  by  some 
clear  rule  of  law,  take  church  patronage  from  the  church- 
men, whose  situation  and  character  are  securities  for  the 
due  exercbe  of  it.  By  assigning  it  to  the  personal  repre- 
sentatives of  deceased  patrons,  they  subject  it  to  what  it 
is  from  its  original  constitution  exempt,  viz.  the  chance  of 
falling  into  the  hands  of  incapable  persons,  such  as  in- 
fants and  creditors.  I  have  said  that  I  think  the  differ- 
ence between  the  object  of  the  founders  of  ecclesiastical 
and  lay  patronage  renders  it  impossible  to  reason  analogi- 
cally from  the  former  to  the  latter.  If  there  be  any  ana- 
logy between  them,  it  raises  an  inference  unfavourable  to 
the  plaintiff.  The  successor  of  a  corporation  stands  in 
the  same  relation  to  his  predecessor,  that  the  heir  to  an 
estate  does  to  his  ancestor.  Now,  it  was  determined 
by  the  Court  of  Common  Pleas,  after  two  arguments,  in 
the  case  of  Repington  v.  The  Governors  of  Tamworth 
School  (a),  that,  where  a  donative  became  vacant  in  the  life- 
time of  the  owner  of  the  advowson,  who  died  before  it  was 
filled  up,  the  donative  belonged  to  his  heir,  and  not  to  his 
executor.  This  decision  was  pronounced  on  a  motion  in 
arrest  of  judgment.  If  the  executor,  when  the  judgment 
was  arrested,  had  thought  proper,  that  judgment  might 
have  been  examined  in  a  Court  of  error ;  but  it  was  never 
disputed.  Selden,  in  his  History  of  Tithes  (6),  tells  us,  that, 
until  the  time  of  King  John,  there  was  no  institution;  all 

(fl)  2  Wils.  150.  {h)  Vol.  3,  chap.  12,  foL  380,  p.  88. 


IN  THE  SIXTH  YBAR  OF  GEO.  fV.  189 

liTxngs  were  donatives.     The  Judges  in  the  case  above         1825. 
stated  confirm  the  account  of  this  learned  writer.     The      Z^^"^     , 

KENNELL 

heir  must  have  had  the  donation  in  every  such  case  as  the  v. 

present ;  and^  if  the  heir  would  have  had  it  in  lay  patronage,      Lincoln. 
if  analogy  is  to  be  referred  to,  the  successor  must  have  it 
in  ecclesiastical  patronage.     If  a  person ,  in  right  of  his  es- 
tate, or  any  public  functionary,  has  the  appointment  to 
any  office  that  becomes  vacant,  and  which  is  not  filled  up 
during  the  life  of  the  patron,  the  person  who  succeeds  to 
the  office  or  estate  to  which  the  patronage  is  annexed  has 
the  right  of  appointment ;  and  if  we  established  a  diffisrence 
between  the  patronage  of  the  church,  and  other  patronage, 
we  should  create  an  anomaly  in  the  law  highly  injurious 
to  the  interests  of  the  church.     This  is  strictly  analogous 
to  the  present  case.     The  office  of  Exigenter  became  va- 
cant during  the  Wkof  Brooie^  Chief  Justice  of  the  Com- 
mon  Pleas;  Queen  Mary,  during  the  vacancy  of  the  office 
of  Chief  Justice,  appointed  ColsehiU  exigenter:  Brown 
was  afterwards  appointed   Chief  Justice,   who  removed 
ColsehiU  from  his  office,  and  admitted  Skrogges,  his  ne- 
phew.   The  Judges  of  the  King's  Bench,  the  Chief  Baron, 
the  Attorney-General,  and  the  Attorney  of  the  Duchy, 
held  that  this  office  was  only  at  the  disposal  of  the  Chief 
Justice  for  the  time  being,  as  an  inseparable  incident  be- 
longing to  the  person  of  the  Chief  Justice — Skrogges  v. 
ColsehiU  {a), 

I  will  now  shortly  consider  the  arguments  urged  in 
in  favour  of  the  plaintiff.  It  has  been  contended  that  the 
right  of  presentation  to  a  vacant  living  is  by  the  vacancy 
severed  from  the  advowson  to  which  it  belonged,  and  be- 
comes a  chattel,  and  that  a  chattel  cannot  pass  to  the 
successor  of  a  corporation  sole,  except  under  the  statute 
of  Henry  the  8th,  which  conveyed  only  such  fruits  as  fell 
during  the  vacancy.     Our  law  would  be  most  absurd,  if 

(«)  Dyer,  176. 
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1825.         the  determination  of  rights  depended  on  names  only.    Ei- 
r    "^"^       ther  tlie  right  of  presentation  to  a  vacant  benefice  is  not 

Renmell  or 

V,  severed  from  the  advowson  until  such  right  has  been  fully 

LiNcouf.       exercised,  and  is  not  a  chattel ;  or  its  being  classed  among 
chattels  does  not  prevent  it  from  passing  to  the  successors. 
If  this  be  not  so,  the  donative  in  the  case  in  Wilson  could 
not  have  belonged  to  the  heir ;  for  the  right  of  donation 
was  as  completely  severed  from  the  advowson  in  that  case 
as  the  right  of  presentation  in  this.     The  reference  to  the 
statute  of  Henry  8  is  unfavourable  to  the  plaintifi^s  argu- 
ment, for  Gibson  says,  it  was  only  an  affirmance  of  the 
common  law,  by  which  the  fruits  enumerated  in  it  belong- 
ed to  the  successors,  and  the  object  of  it  was  to  put  an 
end  to  the  usurpations  of  the  bishops,  who,  in  defiance  of 
the  common  law,  took  firuits  from  those  who  succeeded  to 
benefices.    Fallen  fruits,  or  chattels  severed  from  the  liv- 
ing, did  therefore  pass  to  the  successor  by  the  common 
law.     It  has  been  also  insisted,  that,  if  the  rights  to  such 
presentations  were  perpetually  annexed  to  the  church,  and 
could  in  np  case  be  exercised  by  laymen,  the  King  could 
not  take  them  as  parts  of  the  temporalties  of  bishops,  ab- 
bots, and  priors.     The  King  takes  these  by  his  preroga- 
tive»    His  rights,  although  determined  by  law,  are  often 
different  from  those  of  a  subject  under  similar  circum- 
•tanceji.   Bbhoprics,  abbeys,  and  priories,  were  founded  by 
the  Crown.     The  King  is  ** persona  s<icra^  he  is  supreme 
ordiaary  (a),  and  was,  by  the  statutes  of  the  16  Richard  2, 
c.  5,  and  26Hen»  8,  c  1,  declared  to  have  always  been 
justly  and  rightly  supreme  head  of  the  church.     It  can- 
not, therefore,  be  considered  that  the  objection  to  a  lay- 
man's interference  with  church  patronage  applies  to  the 
King.    I  would  here  observe,  that,  in  the  different  abridg- 
ments of  the  law,  it  is  said,  that,  in  these  cases,  the  rig^t 
of  presentation  belongs  to  the  King,  and  not  io  the  bishop's 

(a)  Comyns's  Dii^est,  tit.  Eccluiattieal  pertons  A. 
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execttiors.  It  might  have  been  inferi'ed  from  the  words, 
"  and  not  to  the  bishap's  executors^'  that,  but  for  the  inter- 
▼ention  of  the  prerogative,  the  presentation  would  have  be- 
longed to  the  bishop's  executors.  1  have  looked  into  the 
Year  BookSyUnd  can  find  in  the  case  referred  to  nothing  said 
about  executors,  nor  was  an  executor  a  party  in  the  cause. 
There  is  therefore  no  authority  for  the  introduction  of  the 
words,  "  and  not  to  the  bishop's  executors."  it  has  been 
said,  that,  as  the  estate  which  an  ecclesiastic  has  in  his 
church  is  of  the  same  quality  as  that  which  a  lay  tenant 
for  life  has,  the  right  of  the  personal  representative  of  the 
former  to  present  to  a  church  must  be  the  same  as  that 
of  the  personal  representative  of  the  latter.  These  estates 
are  only  alike  in  this,  viz.  that  each  must  determine  with  the 
life  of  its  holder.  The  estate  of  the  ecclesiastic  may  in- 
deed determine  before,  by  resignation,  deprivation,  or  the 
acceptance  of  another  benefice.  But  the  estate  of  the  te- 
nant for  life  is  held  by  him  in  his  oton  right,  solely  for  his 
own  benefit.  The  estate  of  the  ecclesiastic  is  held  in 
right  of  the  church,  and  for  the  service  of  the  church. 
On  the  death  of  a  tenant  for  life,  there  is  some  per- 
son in  existence  who  represents  the  estate;  but,  on  the 
death  of  a  beneficed  clergyman,  his  estate  in  the  benefice 
is  in  abeyance  until  the  appointment  of  a  successor  (a). 
The  moment  that  successor  is  appointed,  his  estate  re- 
lates back  to  the  death  of  his  predecessor,  so  that  there 
is  no  time  for  the  right  of  a  personal  representative  of  the 
latter  to  intervene.  The  law  with  respect  to  the  exercise 
of  the  right  of  presentation  is  different  in  the  case  of  an 
ecclesiastical  estate  from  what  it  is  in  the  case  of  a  lay  es- 
tate. An  ecclesiastical  patron  can  only  present  one  clerk, 
and,  if  that  clerk  be  rejected  for  insufficiency,  the  patron 
is  not  entitled  to  notice  of  his  clerk's  being  rejected.  All 
ecclesiastical  presentations  state  that  the  person  present- 


1825. 
Rennell 

V. 

The  Bishop  of 
Lincoln. 


(a)  Go.  Lit.  342'  b. 
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1825.  ing  is  either  bisiiop  or  prebendary,  or  other  person  having 

^    '^'^^  church  patronage,  and  thdt  be  collates  or  presents  in  right 

v.  of  his  bishopric  or  prebend,  or  other  dignity.    That  is 

LiNcoLw.**  apparent  from  the  following  forms: — 

Presentation  of  the  Rev*  WilUam  DodweU. 

To  the  Right  Reverend  Father  in  God,  John,  by 
divine  permission.  Lord  Bishop  of  Lincoln,  to  his  vicar 
general  in  spirituals,  or  to  any  other^  person*- or  persons 
having  or  to  have  sufficient  authority  in  this  behalf, 
William  Dodwell,  Doctor  in  Divinity,  Prebendary  of 
the  prebend  of  South  Grantham,  anciently  founded  in 

''  the  cathedral  church  oiSarum,  and,  in  right  ofthatpre* 
bend,  the  true  and  undoubted  patron  of  the  rectory  of 
Welti/,  in  the  county  of  Lincoln,  and  your  Lordship's 

**  diocese  oi Lincoln,  Greeting: — 

I  PRESENT  to  your  Lordship,  and  to  the  rectory  and 
parish  church  of  Welby  aforesaid,  now  void  by  the  re- 
signation of  J3a»7  Care,  clerk,  the  last  incumbent  there, 
and  to  my  presentation  in  full  right  belonging,  ray  be- 

''  loved  in  Christ,  William  Dodwell,  clerk,  Master  of  Arts, 
humbly  praying  that  your  Lordship  would  be  graciously 
pleased  to  admit  and  cano^ically .  to  ipsjtitjut^  him,  the 
said  WlUiam  Dodwell,  to  the  rec^ry  and  parish  church 
of  Welby  afpresaid^  to  invest  hjiip  with  all  ai^d,  lingular 
the  rights,  members^  and  appurtenance?  tjtie^unto  be- 
longing, to  cause  him  to  be  inducted  into  the  real,  ac- 
tual, and  corporal  possession  thereof,  and  to  do  all  other 
things  which  to  your  pastoral  office  may  in  this  case 
appertain  or  belong.     In  witness  whereof,  I  have  here- 

''  unto  set  my  hand  aAd  seal,  this  twenty-seventh  day  of 
October,  in  the  year  of  our  Lord  on^'  thousand  seven 

"  hundred  and  seventy-five. 

In  the  presence  of 

Thos.  M.  Morton,  )  „_,„.       ^ 
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CoUation  of  the  Rev,  Thomas  RennelL 

^*  J0HN9  by  Divine  permission,  Bishop  of  Salisbury^ 
to  our  well  beloved  in  Christ,  Thomas  Rennell,  clerk, 
B.  D.,  healthy  grace,  and  benediction.  We  do  hereby, 
freely,  and  out  of  mere  good  will,  give  and  confer  upon 
you  the  prebend  or  canonry  of  South  Grantham,  found- 
ed in  our  cathedral  church  of  Salisbury y  vacant  by  the 
death  o£  Robert  Price,  clerk,  L.  L.  D.,  the  last  prebend- 
ary thereof,  and  belonging  in  full  right  to  our  donation 
or  collation  by  virtue  of  our  bishopric.  And  we  do 
duly  and  canonically  institute  you  in  and  to  the  said 
prebend  or  canonry,  and  invest  you  with  all  and  singu* 
lar  the  rights,  members,  privileges,  and  appurtenances 
thereunto  belonging  (you  having  first,  before  us,  made 
such  subscriptions,  and  taken  such  oaths,  as  are  in  this 
case  by  law  required  to  be  subscribed  and  taken). 
And  we  do,  by  these  presents,  assign  and  appoint  unto 
you  the  stall  in  the  choir  of  our  said  cathedral  church 
belonging  to  the  said  prebend  or  canonry,  and  to  the 
same  hitherto  usually  assigned.  Saving  always  to  our- 
selves our  episcopal  rights,  and  the  dignity  and  honour 
of  our  cathedral  church  of  Salisbury.  In  testimony 
whereof,  we  have  caused  our  episcopal  seal  to  be  here- 
unto ajBh:ed.  Dated  this  17th  day  o(  April,  in  the  year 
of  our  Lord,  18S3,  and  of  our  translation  the  sixteenth. 

J.  (l.  s.)  Sarum,'* 
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Cottaiion  of  the  Rev.  T.  H.  Mirehouse. 
John,  by  Divine  permission,  Bishop  of  Salisbury, 
to  our  well  beloved  in  Christ,  Thomas  Henry  Mire^ 
house,  clerk,  M.  A.,  health,  grace,  and  benediction. 
We  do  hereby,  freely,  and  out  of  mere  good  will,  give 
and  confer  upon  you  the  prebend  or  canonry  of  South 
Grantham,  founded  in  our  cathedral  church  of  Salis- 
bury,  vacant  by  the  death  of  Thomas  Rennell,  clerk, 
B.  D.  the  last  prebendary  thereof,  aAd  belonging  to  our 
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1825.         "  donation  or  collation  in  full  right  by  virtue  of  our  bish- 

Renncll       "  opric.     And  we  do  duly  and  canonically  institute  you 

»•  "  in  and  to  the  said  prebend  or  canonry,  and  invest  you 

The  Bishop  of  .  .  ^ 

Lincoln.       "  with  all  and  singular  the  rights,  members,  privileges, 

and  appurtenances  thereunto  belonging  (you  having 
first,  before  us,  made  such  subscriptions,  and  taken 
such  oaths,  as  are  in  this  case  by  law  required  to  be 
"  subscribed  and  taken).  And  we  do,  by  these  presents, 
assign  and  appoint  unto  you  the  stall  in  the  choir,  and 
place  and  voice  in  the  chapter,  of  our  said  cathedral 
church,  belonging  to  the  said  prebend  or  canonry,  and 
to  the  same  hitherto  usually  assigned.  Saving  always 
to  ourselves  and  our  successors,  bishops  of  Salisbury, 
our  episcopal  rights,  and  the  dignity  and  honour  of  our 
said  cathedral  church  of  Salisbury.  In  testimony  where- 
of, we  have  caused  our  episcopal  seal  to  be  hereunto  an- 
nexed. Dated  this  sixteenth  day  of  Je^/y,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  twenty- 
"  four,  and  of  our  translation  the  eighteenth." 

J.  (l.  s.)  SarumJ* 

« 

These  forms  of  presentations  shew  the  connection  of 
the  party  presenting  with  the  church.  An  administratrix 
could  not  use  such  words  in  her  presentation.  It  behoves 
those  who  support  her  claim  to  shew  some  law  that  would 
authorize  a  bishop  to  institute  on  a  presentation  that  did 
not  contain  them.  A  lay  patron  may  present  two  persons, 
and  allow  the  bishop  to  take  one  of  them.  He  may  revoke 
his  presentation,  and  present  another  clerk;  he  b  entitled 
to  have  notice  of  the  rejection  of  his  clerk  for  incompeten- 
cy ;  and  he  does  not  name  in  his  presentation  the  estate  in 
right  of  which  he  presents.  If  these  patrons  are  subject 
to  different  laws  whilst  living,  why  must  their  patronage 
be  subject  to  the  same  laws  when  they  are  dead?  In  Rotte's 
Abridgment  (a),  there  is  this  passage:  ''  ^i  le parson  doU 
presenter  aV  vicarage^  uncore  si  le  vicarage  devigne  void 

(fl)  Tit.  Presentment  aV  Fsglite  (F),  Vol.  2,  346. 
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dmrani  le  vacancy  del'  parsonage,  le  patron  deV  par-         1826. 
9onage  preseniera''     Lord  RoUe  refers  to  19  Edw.  2, 
Qmarelmpedii,  178.   It  may  be  said,  if  the  successor  is  the  v- 

representative  of  the  Church,  he  should  have  presented.  limcoln. 
In  this  case,  it  does  not  appear  that  there  was  any  succes- 
sor at  the  time  of  the  presentation*  Formerly,  patrons  kept 
churches  vacant  for  many  years,  and,  in  the  mean  time, 
took  the  fruits.  It  does  not  appear  whether  the  patron 
waa  a  layman  or  an  ecdesiastic.  But  I  have  looked  through 
the  19th  Edw.  2d,  and  found  only  two  cases  of  quare  im- 
pedU.  In  the  first,  the  plaintiff  claimed  to  present  as  the 
lieir  of  the  person  last  seised  of  the  advowson;  and  the 
question  was,  whether  she  was  the  heir  or  not ;  and  it  is 
material  to  observe  that  no  point  was  made  in  favour  of  an 
executor:  the  second,  which  I  think  is  the  case  alluded  to 
by  Lord  RoUe,  was  a  case  in  which  the  King  claimed  to  pre- 
sent to  a  living  in  the  patronage  of  a  prior,  during  the  va- 
cancy of  the  priory.  The  case  of  a  prior  is  like  that  of  a 
bishop;  and  the  King's  claim  was  founded  on  his  preroga- 
tive,  by  which  he  is  entitled  to  the  patronage  of  vacant 
Inshoprics,  abbeys,  and  priories.  Lord  RoUe  has,  there- 
£Mre,  no  authority  for  saying  that  any  other  patron  except 
the  King,  in  these  particular  cases,  would  have  had  the 
right  of  presenting  to  a  vicarage  becoming  vacant  during 
the  vacancy  of  the  rectory.  It  has  also  been  urged,  on  the 
part  of  the  plaintiff,  that,  as  an  ecclesiastical  patron  may 
grant  a  right  of  presentation  to  a  layman,  by  deed,  he  may 
give  a  presentation  that  becomes  vacant  in  his  life-time,  by 
Us  wiUj  or  that  it  will  belong  to  his  administrator,  if  he 
aoake  no  will.  I  am  not  prepared  to  admit,  on  the  autho* 
rity  of  the  two  cases  cited  (and  I  can  find  no  other),  that 
an  ecclesiaatical  patron  can  grant  the  next  presentation  to 
any  living  in  his  patronage.  The  case  in  Hobart  does  not 
decide  the  point.  The  judgment  there  was  that  the  words 
of  the  grant  were  insufficient  to  convey  the  right  of  pre- 
sentation.    The  case  in  Croke  Elizabeth  cannot  be  law. 

o2 
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1825.         The  grant  was  of  an  archdeacohryy  a  judicial  offlee,with« 
^*"*''     *      out  reference  to  the  statute  of  Edw.  6th,  which' passed 

Renxcll  ^ . 

V.  before  the  deed  was  executed.     I  thinli  we  shduld  now 

Ltkcoln/  scarcely  endure  to  hear  it  argued,  that  one  whd  had  the 
appointment  to  a  judicial  office  iliight  assign  that  appdint- 
'  ment.  If  he  could  grant  it  in  his  life-time,  that  very  case 
is  an  authority  that  siich  a  grant  will  not  bind  hts  silcdes- 
sor,  for  the  report  states  that  such  an  assigtmierit  would 
be  within  the  restraining  statute  dfthe  1st  of  £ff«aAf/A. 
But;  although  akl  ecdlesiastie&l  pflttr6n  might 'grant* the 
yigh't  of  presentatidn'  when  the  church  is  fbtti  dfoe's  it  fol- 
low ihae  he  could  gt^nt  it  when  the  cli^ifchls  roid)  and 
when  his  grant  is  ktdt  to  take  effect  until  afte^  his  death, 
and  must  bind  his  successor?  Such  a  grant  leould  be 
against  the  letter  of  the  testraihirig  statute;  and  the  ptiss- 
ing  of  such  patronage  by  will  Or  letters  bf  administration, 
which  cannot  take  effect  until  after  the  death  of  the  testa- 
tor or  intestate,  is  against  the  spirit  of  that  statute*  The 
options  assigned  to  archbishops  by  bishops,  on  their  con- 
'  secration,  hare  been  mentioned.  I  do  not  pretend  to  de- 
cide on  the  validity  of  these  grants,  or  on  the  rights  of 
archbishops  to  bequeath  by  their  Wills  the  patronage  con- 
veyed to  them.  It  is  true,  that  the  trusts  of  ^u6h  wills 
have  been  recognised  in  the  Court  of  Chancery;  but,  in  the 
cases  in  which  they  came  bcffbre  that  Court,  aKthe  parties 
were  interested  in  considering  themi  fegal,  aiid  jfto  objection 
to  their  legality  was  m^de.  I  have  heard  it  said  that'  this 
right  of  archbishops'  is  derived  frote  the  Pope.  '  Lynd- 
wood  says  the  Pope  has  "  Potestas  sUprd  Juf^."*  If,  ifa  the 
exercise  of  this,  which  Battarmine  calls  his  exti/'adrdinarjf 
apthority,  he  could  give  this  right -to  the  ar^^hbiishops, 
such  a  right  must  be  an  anomaly  in  the  law.  Btit  I  think 
the  papal  power,  both  ordinary  and  .extra&reEndryf  bad 
been  overthrown  in  this  country  before  these  grants  were 
first  made.  .  Gibson  says  that  the  old  practice  was  for  the 
archbishops  to  require  bishops,  on  their  'consecration^  to 
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provide  (or  tome  particular  clergy  nian»  leaving  the  provision         1 825 . 
to  be  nade,  and  the  time  of  making  it,  entirely  to  the  bishop;      vT^^'^u 
and  tbat  the  first  instance  of  an  assignment  of  any  parti-  v. 

.cular  benefice  to  the  archbishop,  is  to  be  found  in  the  UKcpLit. 
writipgs  of  Archbishop  Cranmer.  If  there  are  no  such  as- 
signments of  an.  earlier  date,  it  would  bc^  difficult  to  support 
them  without  the  aid  of  an  act  of  Parliament.  If,  after  all 
Iba  labpur  that  has  been  bestowed  in  investigating  this 
case,  there  still  remains  a  doubt  how  it  should  be  decided, 
we  aref  I  think,  then  permitted  to  consider  the  decision 
that  will  most  adyance  the  cause  of  the  established  religion ; 
and  we  should  lay  down  such  a  rule  as  is  most  likoly  to 
secure  the  presentation  of  the  fittest  persons  to  fill  churches 
that  are  left  vacant  at  the  death  of  ecclesiastical  patrons. 
My  regard  for  the  family  of  the  excellent  person  whose 
death  has  given  rise  to  this  question,  b  too  well  known  for 
it  to  be  supposed  that  the  observations  I  am  about  to  make 
^an  be.  applied  to  them.  But,  generally  speakbg,  I  think 
it  cannot  be  doubted  that  the  successor  is  more  likely  to 
make  a  judicious  and  disinterested  choice  than  the  personal 
reporesentative  of  the  late  prebendary.  A  presentation  in 
the  hands  of  an  .administratrix,  is,  like  lay  patronage,  liable 
to  fidl.into  the  hands  of  a  person  who  is  unfit  for  the  ex- 
ercise,.of  such  a  trust— a  woman,  an  infant,  an  ignorant 
.penioa«oi|.|i  disappointed  creditor.  The  successor  must 
be  a.  jdergjnnan,  a  digimtary  of  the  church,  a  person  whose 
educatigo  and  habits  qualify  him  to  appoint,  and  whose 
.situation  and  character  ar^  the  best  security  for  his  making 
a  proper  appointment.  If  we  wanted  an  instance  to  prove 
bow  well  and  how  disinterestedly  ecclesiastical  patronage 
IS  bestowed,  I  might  mention  that  of  the  late  lamented 
prebendary  of  Grantham.  I  beUeve  he  was  selected  for  the 
ntuatioiia  which  he  held,  by  the  University  of  Cambridge  $ 
and  by  two  distinguished  prelates,  only  because  he  was 
known  to.be  a  person  the  best  qualified  to  discharge  the 
various  ajod  important  duties  of  those  situations.     The 
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1825. 
Rennell 

V. 

The  Bishop  of 
Lincoln. 


clergy  know  that  the  filling  the  churches  with  learned  and 
pious  clerks  is  the  most  effectual  human  means  of  lengthen* 
ing  the  cords  and  strengthening  the  stakes  of  their  tent. 
Such  dignitaries  of  the  church  as  hold  ecclesiastical  pa- 
tronage, will,  I  hope,  bestow  it  on  such  worthy  clerks  as 
are  most  able  and  desirous  of  promoting  piety  and  morality. 
In  this  hope,  I  will  never  consent  to  withdraw  it  from  the 
church,  by  whom  the  original  donors  intended  it  should 
be  administered,  or  to  permit  any  layman,  under  any  pre- 
tence, to  interfere  with  the  disposition  of  it.  For  these 
reasons,  I  think  our  judgment  should  be  for  the  defend- 
ants. 

Judgment  for  the  defendants. 


Nov.  2Qth. 

In  assumpsit  for 
money  lent, 
the  defendant 
pleaded  actio 
non  aecrevit  in- 
fra sex  annos, 
and,  on  hu  being 
arrested,  lie 
said  to  the  slie- 
riff*8  officer, 
"  I  know  I  owe 
the  money,  but 
the  bill  I  gave 
it  on  a  three- 
penny receipt 
stamp,  and  now 
I  am  arrested  I 
will  never  pay:" 
Heldf  that  this 
was  not  such  an 
acknowledg- 
ment of  the  debt 
as  would  take 
the  case  out  of 
the  statute  of 
limitations. 


rii 


A'CouRT  r.  Cross. 

'■■1 

1  HIS  was  an  action  of  assumpsit,  brought  to  recover 

the  sum  of  SOL  lent  and  advanced  by  the  plaintiff  to  the 
defendant  in  the  year  1817.  The  declaration  contained 
the  common  money  counts.  The  defendant  pleaded, ^r»/y 
the  general  issue ;  and  secondltf,  actio  non  accretnt  infrm 
sex  annoSf  ob  which  issue  was  joined. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 
assizes  for  the  county  of  Somerset,  the  only  question 
was  as  to  the  sufficiency  of  an  acknowledgment  made  by 
the  defendant,  to  take  the  case  out  of  the  statute  of  Ih 
mitations.  For  the  plaintiff,  a  sheriff's  officer  was  call- 
ed, who  stated  that  the  defendant,  on  being  arrested, 
a  few  days  before  the  last  Hilary  Term,  said  to  hiio, 
the  officer,  **  I  know  I  owe  the  money,  but  the  bill  I 
gave  is  on  a  three- penny  receipt  stamp,  and  now  I  am 
arrested  I  will  never  pay."  The  learned  Judge,  being 
of  opinion  that  this  was  not  a  sufficient  acknowledgment, 
from  which  to  infer  a  promise  to  pay  the  debt,  so  as 
to  take  the  case  out  of  the  statute,  nonsuited  the  plaintiff, 
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reserving  to  liiin  leave  to  move  that  the  nonsuit  might  be         1S25. 
set  aside,  and  a  verdict  entered  for  hinii  in  case  the  Court 
should  be  of  opinion,  that,  from  the  above  acknowledg- 
ment, a  promise  by  the  defendant  might  be  inferred,  so  as 
to  revive  the  original  debt. 

Mr*  Serjeant  Wilde,  on  the  first  day  of  this  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that  the 
admission  made  by  the  defendant,  that  he  owed  the 
plaintiff' the  sum  for  which  he  was  arrested,  was  sufficient 
to  take  the  case  out  of  the  operation  of  the  statute,  al- 
though accompanied  by  a  refusal  to  pay.  The  learn- 
ed Serjeant  referred  to  the  cases  of  Swan  v.  Sowell  (a), 
Mountstephen  v.  Brooke  (6),  Coltman  v.  Marsh  (c).  Ward 
V.  Hunter  (d),  Leaper  v.  Tatton{e),  Itowcro/t  \,Lonias{J), 
and  Bryan  v.  Horseman  {g),  as  being  the  most  recent  de- 
cbions  bearing  on  the  question,  and  on  the  latter  of  which 
he  principally  reUed. 

Mr.  Serjeant  Spankie  now  shewed  cause. — The  deci- 
sions on  the  construction  of  the  3rd  section  of  the  statute 
of  limitations,  as  far  as  regards  this  point,  have  fluctuated 
for  more  than  a  century,  and  particularly  within  the  last 
twenty-five  years ;  and  indeed  the  more  recent  cases  have 
almost  the  effect  of  throwing  the  statute  into  desuetude. 
The  first  innovation  was,  that,  if  a  defendant  would  take 
advantage  of  the  statute,  it  was  necessary  for  hun  to  plead 
it,  although  the  cause  of  action  appeared,  on  the  face  of 
the  declaration,  to  have  accrued  more  than  six  years  be- 
fore; and  that  he  could  not  give  it  in  evidence  under  the 
general  issue:  and  the  reason  assigned  in  Stile  v.  Finch {h), 
was,  because  the  plaintiff*  might  be  within  the  exceptions 
in  the  statute.     The  same  point  was  afterwards  adjudged 

(tf )  2  Bam.  &  Aid.  759.  (c)  1 6  East,  420. 

(6)  3  Bam.  &  AW.  141.  (/)  4  Mau.  &  Selw.  467. 

(c)  3  Taunt.  380.  {g)  4  East,  599. 

(d)  6  Taunt.  210.  (A)  Cro,  Car.  381. 
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in*Hiriekif9s  v*  BiShead  (0)^  ^wilhr  this  additional  rea»ii»  that 
ii>/a/t/a#']nigfat'haTd  bedn  «iied /out  withiouldme,  and  conti- 
niicd  d<yitfn  t6'the  writ  with  which  the  defeiidantivraui  serr- 
kdl'^and'iii  2i>a»»  .y«'Crafi^(A).*it  "vralbAdecidedyithat^  if  a 
defendant  fdtad>ith6'8tatiJutei.andlke''pU«tiff>lake  issae 
wgioa  Hv  e?ddenoe''df -a!  ptomtteibyf the; defendant,!  with- 
in. 9ii^']{earA4»elbTe  Ibt^^oqmiencetiient.ofj.iiheiactiony  to 
pdy  the/dfbtp  i^^  BitffioientBtot  teke  the  case^outof  rthe 
litaHte-«)iJaIil«  Msj^hi(yJ tftmiit^g  (o)^>itt>'WWB,J)eld»  thoity 
akkcnbghiar^pibroiBerwasrcondiiioiialy  itwato'SufBcieilt  if  4he 
piaintiffipcrffonned  Ithe  condition ;  vbut  a^  that  the  Court 
t&isre  idecided»^\\asN>&r  ^asl.  ^regards  the. « present  ^  tjiiertioDf 
waa^  dlati  the  lharet/aduiewkdgtnentiof-«>  debt  ^within  six 
jreaiBtCROiddvntitHamobiU  to  a  ^tnewx  prc^msci^f  but  waa 
evkf  eriden€e^^{\)a'prauiiasynkTii*>didiinoti..i^  of 

ki^H^>take'ia{c«keiouti^ftlkeatat]rtey*  iBut^Tien  tMaidi»- 
tinctioik  tdems  tb  hav«  beeii  iinbe>  dibiegafded^'  far^  Id 
jytueman'*^.  Eenton^  LetodAfa^^&l,  aa  to  the  re^ivii^a 
pmniiiie^at  law>  so <aa*totakeat>  oot* of  ^be'^H^tnte  of  limit*- 
tiohsvttaid^d),-^^r/rbe  sbghtest  JELcknowiedgmentihaa  been 
beld>l8«fficient!;^-:a0i8aying,^^^prave'y0ar()debt^and''I  witt 
pa^  yo^'uHs' l^a^^iwady  to iaccoiiBt^.  Int  naMng^U'thie  la 
j^hv/a  and  maebi 'slighter raclGDbwfedgmeiitB  thani^ae 
wilLufakerj  ardebt!  out  .ofi  the  «sta4ptc^'^<li  fSimt  dieium, 

since  too  much  attended  to.  The  rule  was  better  ez- 
'p&uiidi^d Tin  tbei  e0Mier?aqttu»ritio6/'w%i<5h  tlttUSe  mar* 
W^ ttf '  the  tru^  QMid' reaaaD&Me  ^x^ostlion  ^  th^  'attiltif^. 
hi  'JlttcNMi  i  y.  B^ig^i,  IamnI  HardAihAB  said  (e^ :  ^  There 
:«iui}|  be  U  dii^«^ddmii»ion  of^la^d^bttb  taU  it  oiit  tif  the 
^tatuti^  'thdii|gh:th^r^ba;?e'been  \»everkl  diaefer^lf law;  where 
thin ''ha»^^ not'  been*  held* >trttffd€»it^  linklrr  it  Ik  likewise 
-attended  with ; ati  4efxprei38  promise  to  pay;  blit'tlllat  may 

'  (a)  Oh). Gar. 404.'      .  -  ^     i- ^    389;4ai r\>>b. R«^r64/ 
(6)  6  Mod.  309.  {d)  Cowp.  548. 

(c)  Garth. 470 J  S.  C.  1  Ld.  Rsj^hi.^   '     t«)  3  Atk.  107. 
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he  rather  Coo  hard."  In  Bass  v.  Smith  (a),  where  the  1896. 
defendant  pleaded  non  assumpsit  infra  sex  annos^  and 
tiie  pUintiff  prored  an  acknowledgment  of  the  debt  with- 
in six  yearSf  Lord  Hale  held  that  the  acknowledgment  of 
the  debt  waa  no  more  than  was  done  by  the  plea ;  hot  that 
there  moat  be  a»' new  promise  of  the  debt  within  six  years 
to  make  (he  action  hold.  In  Sparling  v.  Smith  {b),  where^ 
after  six  years,  the  defendant  oflPered  to  pay  if  the 
phuntiff  wouid  come  to  account.  Lord  Chief  Justice  Holi 
mled  that-h  did  not  revive  the  promise,  because  it  was 
not  an  actual  'promise. — These  earlier  aothovifiies  are 
dedsiTe  to  shew  that  a  mere  acknowledgmeiU  is  not  suffi- 
cient tor  take  a  case  out  of  the  statute,  unless  it  be  con- 
nected with  SL* promise  to  pay;  and  even  if  such  acknow- 
ledgment might,  in  law,  be  considered  equivalent  to  a 
promise,  such  reasoning  could  not  apply  here,  for  the 
defendant  expressly  refused  to  pay.  It  might  be  now 
advisable  to  adhere  striotly  to  the  letter  of  the  statute, 
which  la  a  UgUy^ beneficial  law,  and  ought  to  be  favouiw 
ad,  aa  the  secority  of  all  persons  depends  upon  it;  for, 
the  pcvmittiiig  parol  proof  of  vague  admissions  or  acknow- 
ledgments,, within  ttx  years  to  be  received,  to  bring  a  oase 
widiin  the  meaning  of  the  statute,  tends  to  open  a  wide 
door  to  firalffl  and  perjury^  and  to  prevent  that  tranquillity 
which  it  was  the  express  obgect  of  the  Legislature  to  afford. 

.  .9(lr.  JSi^iQeiaDt  Wilde,  in  support  of  his  rule. — The  object 
of,  the  ststtute  being,  to  protect  men  against  the  revival  of 
donnant  cbimii,,  and  the  avoidance  of  suits,  has  always 
receivedaliberal  construction;,  and,  although  it  is  to  be 
lamented  t^At  there  have  been  conflicting  decisions  upon 
ity  atill  they  must  be  considered  as  well  with  reference  to 
the  different  periods  at  which  they  were  pronounced,  as 
to  the  change  of  times  and  circumstances  since  the  statute 
was  pa^^iL    Iijt  Bryan  v.  Horseman,  where  most  of  the 

(a)  12  Vin.  Abr.  229,  tit.  Evidence,  (T.  b.  63),  pi.  4. 

(6)  ILd.  Raym.  741. 
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1825.         previous  authorities  were  considered,  it  was  held,  that  an 
acknowledgment  of  a  debt,  although  accompanied  with  a 
declaration  by  the  defendant,  that  he  did  not  consider 
himself  as  owing  the  plaintiff  a  farthing,  it  being  more 
than  six  years  since  he  contracted,  was  sufficient  to  take 
the  case  out  of  the  statute.     There,  as  here,  the  defend- 
ant made  the  acknowledgment  to  the  sheriff's  officer  on 
being  arrested ;  and  Lord  EUenborough  said,  that,  what- 
ever the  opinion  of  the  Court  might  have  been  had  the 
question  been  new,  yet,  after  the  long  train  of  decisions 
upon  the  subject,  it  was  necessary  to  abide  by  the  con- 
struction which  had  been  put  upon  it.     In  Swan  v.  Sotoeli, 
the  plaintiff  brought  an  action  against  the  defendant  aa 
maker  of  a  promissory  note  over-due  more  than  six  years, 
and  he    pleaded  the  statute  of  limitations,  and  it  was 
proved,  that,  on  the  plaintiff's  shewing  the  defendant  the 
note  within  six  years,  he  said :  ''  you  owe  me  a  great  deal 
more  money,  and  I   have  a  set-off   against  it."      Mr* 
Justice  Bayley  and  Mr.  Justice  Holroyd  thought   that 
this  was    not    a    sufficient    acknowledgment  within   six 
years  to  take  the  case  out  of  the  statute ;  but  Mr*  Justice 
Best  said,  ''  that  he  was  of  opinion,  on  the  authority  of 
the  cases  of  Lloyd  v.  Maund  (a),  and  Ruder  v.  Ham" 
nay  (6),  that  there  was  sufficient  evidence  to  be  left  to  the 
Jury  to  consider  whether  it  amounted  to  an  acknowledg- 
ment of  the  debt."     So,  here,  it  should  have  been  left  to 
the  Jury  to  say  whether  the  acknowledgment  by  the  de- 
fendant that  he  owed  the  money,  did  not  amount  to  an  ad- 
mission of  the  debt,  or  raise  an  inference  of  a  promise  to 
pay;  particularly  as  the  current  of  authorities  shews  that 
even  an  acknowledgment  which  repels  the  presumption  of 
a  promise  of  payment,  is  in  legal  effect  tantamount  to  a 
promise  to  pay.     Although  such  an  acknowledgment  be 
accompanied  with  a  refusal,  yet  the  condition  or  refusal 
is  void  in  point  of  law,  and  the  admission  of  the  debt  be- 

(a)  2  Term  Rep.  760.  (h)  4  East,  604,  n. 
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ing  due,  is,  of  itself,  sufficient  to  refive  it,  so  as  to  bring         1825. 
the  case  within  the  meaning  of  the  statute. 

Lord  Chief  Justice  Best. — I  fully  agree  with  my  brother 
Wilde,  that  it  is  much  to  be  lamented  that  there  have  been 
so  many  vacillating  decisions  upon  this  point.  When  any 
branch  of  the  law  is  brought  into  a  state  of  doubt  by  too 
nice  refinement,  if  the  question  arise  on  a  statute,  the 
evil  is  only  to  be  remedied  by  going  back  to  the  statute  it- 
self as  framed  by  the  Legislature,  without  even  noticing 
the  earliest  decision  on  its  construction;  in  order  that  we 
may  find  a  correct  principle  on  which  to  act  in  future. 
The  third  section  of  the  statute  directs  that  all  actions  of 
trespass  quare  clausum  /regit,  all  actions  of  trespass,  de- 
tinue, trover,  and  replevin,  all  actions  of  account,  and  up- 
on the  case,  and  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  shall  be  commenced 
and  sued  within  six  years  next  after  the  cause  of  such  ac* 
tions  or  suit,  and  not  after.  All  these  different  species  of 
actions  are  put  upon  one  and  the  same  footing.  It  has  been 
frequently  said,  that  this  is  a  statute  of  peace.  The  ob- 
ject of  the  Legislature  in  passing  it,  was,  to  protect  persons 
against  dormant  or  by-gone  claims;  for  the  title  of  the 
act  is,  "  An  act  for  limitation  of  actions,  and  for  avoiding 
of  suits  in  law,**  and  the  words  at  the  commencement  are 
exceedingly  strong,  viz.  "  for  the  quieting  of  men's  estates." 
A  man  six  years  ago  might,  if  called  on,  have  been  en- 
abled to  pay  all  his  debts ;  but,  if  one  or  more  of  his  credi- 
tors choose  to  sleep  so  long,  and  afterwards  demand  pay- 
ment, when  his  debtor  might,  in  the  interim,  have  been  op- 
pressed by  adverse  circumstances,  it  would  be  an  act  of  cru- 
elty and  oppression.  The  very  object  of  the  statute  was 
to  prevent  such  stale  demands.  It  also  limits  the  period 
within  which  writs  of  formedon  are  to  be  sued  out,  vi». 
within  twenty  years;  and  it  directs,  that  no  persons,  after 
the  passing  of  the  act,  shall  make  any  entry  into  lands,  but 
within  twenty  years  next  after  their  right  or  title  accru- 
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iS^'        fiil«olQ6ii0kiioaise,a'panrt]itinu8t8liewlbatheliMaclearand 
iui4y9)i6ed  ^gfat  «f  potstaBion^  and  'iio>aeknowledgaieiit 
jiNi  ^damsiMt^  by  Ih6  ad^eraia^  party  will  affelst  that  branch 
-ictf  ^e  •tafcttttli*   So,  laoadmtflaioiiior  aclmcMledgniesit  can- 
^jn(»ttappl7{t0;ttheiieeveral  causes-of  actjoa>i^cifi^  in  the 
^\tbi«il  s^Qttoii^  pji.  trespaMiidebtyjdetkiue,  replevin^ -&€.,  in 
^fqf^iob^Kvilhitl^eietceptioniif  the  Aationctta^iumpui, 
•j|bft:&iu&|)reMrflr5^omnieaee  from  tine  timi  thiff'caiise  of  ^action 
iiani^foaod  nit  aftert;}  Bu(,>iB  assumpsii^  it  htm  been  beU, 
Aht,  j4kbougKv6i|C xy*ai8.haii^e  elapsed  ainee  \ tbei  debt  was 
ibU>tiacl«d?(M&/tbatdemaaidarosei  if  ihedebCbrpsoaaiae  to 
.tpf^ilfeatiAnt^tiaie  :within.^ixHyearBy  'he  cannot ^arail  himself 
fyfi^h^ifelMutetj  betense^i  {theipromise^  being^founded  on  a 
>lliorAljOO]n8iideraiii«i/i^ves  Biiew7  oausetof  ^etion;  so  as  to 
.m^lverftbe  mifpna^  debtbio  But  tiseCdurts-iiave  gone  still 
vAMth^  and  hose  Jbeldjthnt  a.bare;aoiooia<r(4s*'ttf'^of  adebt 
i^ittMAiMAlymrs  .is.aufficiciUioit^  sta- 

^tmteir  althoagli  jusiaceompaDied^  by  aikf*  promise  to  pmjf. 
3!bat  apf9«ars  tQimejba  be  (against  thcLspirit^and  letter  of 
jftberaot.  ^  Ifif'kcitrerelvdi  partiotlor  ^uinstructBin  has  been 
:.  pul^.  Oft  a  aUtute^i  wUqh  has  been  followed  hj  a  long  and  uni- 
o&r|i<f^iea  (tftdacisitins^  it*  ought  iMit  to  be  departed  from. 
i.Qll^»)(WbGreijjAei»r  airenoonflii^ingrjauthprftiee,  or  where 
tjl)]^^|^f}fiQilde«i>on  fthiciL  1  thoioj  authoritiesi  an  fonoded 
>ii4^aA.>doMbtAib  'V0  ought;^loi  go^haokrtoitlie.  fo«i9tain- 
9]Ma4^lliul4iiA^tbeT8tiittli(itael£fa(Fourgiiideu  Iflwarenow 
hAlUk^'^in  a  iConvl  lor  error/  J  itbink  i  fshould  tsay  Aat  any 
^knowledgBient  of  a  debt^<althottgh  made  m  distinct  and 
.j^i^imlifiiodi  t^rpsy  would  not  depriiva  the^party  making  it 
(  9f.tbewpffa|ec|j0ni(of  the  statute.    But^>>ia  tluacaae)  it  is 
.  UB^ecessary^iO'Qoiisiderihat  painty-  nor^needve  encroach 
..ypoQ.aay  decisioDi  with; the  exeeptiMiofJBryiiit  y.  Horse- 
man, the  authority  of  which  has  been  nitioh  doubted  in 
several  subsequent  cases.     There,  the  acknowledgment 
'  of  the  existence  of  the  debt  Was  d^femed  sufficient  to 
tiJie^the  case  out  of  the  statute,  although  'LeM  Ellen- 
borough  considered  at  the  triali  that,  if  the  matter  had 
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been reiuUegrmi ihe f>olBt mtgbt lianne  aifaiklM lef flodbt.        'Y6fi&. 
There^.teoy^tbe  defendant ^did  «ot  FefiKd'to^pffy'thltf  fWn- 
tifTa/dmUnd^I^wbicli  he  ^f xpres^y  did  in<  this^eiiU^f  bat 
iiiere]yiai^i.f^ilfaai  ke^Udnolcohsider  bhhself  aifdwin^  Ibe 
pktntiff iiil-faolhifigv tasaigniiigp ci  breaseirytthat it ^«^  iMve 
diaa  fiim  ydavs  ainoe  be  coMraded;'^    Ifi^Si0iill>t^  i8»dir0 
the  defendant  did  ndt  deny 'the  debt^^  iMlt 'told  'dheyiAii- 
tiff  tbat  beow«d  hin^  tbeideftndant^fia  greBit:>d0ftl'm(i#e 
money,  ifnd'tbat  ke^bad>a>  set-off  agakikt  tbe  bote^dvevn 
him  bjf  tbdti^aintiff^  Aii^  Justietf  Aiyb^t]Bind((](lr«^#lk- 
tioe  JRfoir0jrd^'iiitee'!efl)opinMn^  dMtr^bbirf)^ 
cient'^aidniowledgnierit.  to.lakeitbeftese  'init)o^4be^^lti(^. 
In  iCmMnr;tZ!!q(fvvh(a)^(fon<}he!plaiatifl^  AeMtt^n^^- 
mcnt  <)£.  *worpix>niitaor JIT' notes '>e74rrdiier>tdbr'''i^^ 
defendant  said|:i^X  daHiDt'UFordiib  ipaf.my  Mtowt^tetrts 
mbdii  ]dsBi^«i^iUd)oAe»;?)V«bd  lititHBik^keldrltbar  &»^9^ 
wero'trainraiitedan'iiegBtiTing  this  as  lan^cknowltfdgBMHWr 
eridence'ef^a'subsistii?^  debtJtoitake  die  cave^dbt  of^tHe 
statotd.!    AUbqngfal'tfaeoe'^ajii  te  eases  ^wbere*  a^iitlitre 
aeknovrfledgmenferhas  'b^enide^oaed'saffioleBtl  to ^amodht 
to dvideiieei on(trhiob  bCouHl Bsayipnisume'*«>pA>mi#i'^o 
pay';i>yeA^  ^>mi^(^AAo%  bb^tsaid  at  tfa0'JtibilPtO)iTepel'f€fte 
]nfoeBee.ef;)ar«ph]niise4H4BUilMiere>V'nn(»r|ic]Qaot^         a 
dsht^*butvnatflihiiB(sdme  tane^iaot«d)f  tefusel^Mfpyf ,  ^d 
amignvacstes(mfor^o>4omg-M^iis  too  iMtfUiWetfytdsrit 
inUTnUribr  tbei  debt^'a5o>e;U  tdi  tanii|9^tM  ^okfeiwllbbl'llie 
opendkmaffthe^dfeaiutei  i  1 1  flerev  tfaerif  tbei^  ^as' ho  {[^ 
to  hifi9t3a(>peodU8eitb:]payl;;!butfiob  tbe  tsoitfr^/'tb^  d^ 
frndoe  etpvfssl^  saul^iibaTbe  tief«r  wMld^^i  ib^tHttse 
be  had  been  avrentdd^  and  thst  the  biU'b^'gi^erwatf  ^ohlf  a 
wrang-  >  stampv  rtfaerebjn  megali^ttng^  tb^i  •  plekiliflr#- liglM  <  to 
Teodvev.  n>t.\aik,ltheyeAMre/x)f  bpitnentbKt  'tbis^  imlewttst 
be disebar^edtn  a^ f    '::•«   •;  Mii*^  i«-  /^ji-jjIj-;    t»p    \\\\vv. 

Mr.  Justify J?^)E^K.TTrJ  limopt., that  tbe^ sum  fo9  <wbich 
the  defi^ndapt  has  been .  rarrested  is  ^o>.  small « tbat  it 

(a)  4Dowl.«1lyl.J79. 
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1B25.  is  not  advisable  to  direct  any  further  proceedings,  as  I 
much  wish  to  have  the  opportunity  of  hearing  the  deci- 
sion of  a  Court  of  error  on  this  subject,  it  being  impos8i«> 
ble  to  reconcile  the  various  decisions  upon  it.  A  positive 
refusal  to  pay,  of  course,  negatives  the  presumption  of 
a  promise.  In  Bryan  v.  Horseman,  the  defendant  ac<- 
knowledged  that  part  of  the  plaintiff's  demand  remained 
due,  but  said  that  he  did  not  consider  himself  as  owing  the 
plaintiff  any  thing,  it  being  more  than  six  years  since  be 
contracted.  Here,  however,  the  defendant  said,  **  now 
I  am  arrested,  I  will  never  pay  ;**  and  yet  it  has  been  said 
that  this,  coupled  with  an  acknowledgment  of  the  debt 
being  due,  was  sufficient  evidence  of  a  promise  to  pay,  60 
as  to  take  the  case  out  of  the  statute.  I  own  I  think  the 
inference  of  such  a  promise  is  repelled.  In  Itoiccrofi  t» 
Lomas,  the  plaintiff  produced  a  receipt,  by  which  the  iat^ 
ter  acknowledged  to  have  received  of  the  former  8/.,  which 
he  was  to  account  for  on  demand;  and,  on  the  defendant's 
being  shewn  the  document,  he  said  he  knew  all  about  it; 
and,  on  being  asked  for  its  amount,  he  answered  that  it 
was  not  worth  a  penny,  and  that  he  should  never  pay  it, 
although  he  admitted  the  signature  to  be  his :  and  the 
Court  held  it  to  be  insufficient  to  charge  the  defendant, 
as  it  did  not  amount  to  an  acknowledgment.  There, 
Bryan  v.  Horseman  was  reUed  on,  but  the  Court  distin- 
guished it  from  the  case  then  before  them,  on  the  ground 
that^  in  the  latter,  the  defendant,  although  he  relied  oa 
the  statute,  acknowledged  at  the  same  time  that  a  certain 
sum  remained  due  to  the  plaintiff. 

Mr.  Justice  GAS£L£E(a). — The  numerous  conflicting 
decbions  on  this  branch  of  the  statute,  as  well  as  the  per- 
plexing authorities  as  to  the  construction  of  the  statute  of 
frauds,  shew  the  great  danger  of  Courts  of  law  leaning 
too  much  in  favour  of  equitable  principles.    We  ought  not 

{a)  Mr.  JuBtice  Bvtrough  was  at  Chambers. 
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to  give  a  statute  such  a  construction  as  tlic  Legislature  1825. 

could  not  have  anticipated.     I  must  confess  I  have  always 
been  dissatisfied  with  the  decision  in  Bryan  v.  Horseman. 
It^  in  fact^  amounts  to  an  absolute  repeal  of  the  statute.    I 
admit  that  there  may  be  cases  where  a  party  ought  not  to 
avail  himself  of  the  statute;  and  that,  whether  or  not  a  par- 
ty has  used  terms  amounting  to  an  acknowledgment  of  the 
original  debt  or  demand ,  is  a  question  for  the  consideration 
of  the  Jury.     But,  in  this  case,  I  think  the  plaintiff  should 
have  declared  specially,  as  the  defendant  could  not  have 
been  aware  that  he  intended  to  avail  himself  of  the  subse- 
quent acknowledgment.    I  own  I  am  somewhat  surprised  at 
what  fell  from  Mr.  Justice  Bayley^  in  the  late  case  of  Clark 
▼•  Hougham^  where  that  learned  Judge  is  reported  to  have 
said  (a),   "  Wherever  it  appears  by  the  acknowledgment 
of  the  party  that  a  debt  is  not  paid,  that  takes  the  case  out 
of  the  statute,  Leaper  v.  Tatton  (6),  Dowthwaite  v.  Tib^ 
bmt{e);  and,  according  to  these  cases,  it  makes  no  differ- 
ence,  whether  the  acknowledgment  be  accompanied  by  a 
promise  or  refusal  to  pay.*'    But,  in  Rowcroft  v.  Lomas, 
where  the  defendant  admitted  the  demand,  on  being  shewn 
the  receipt,  but  said  that  it  was  not  worth  a  penny,  that  it 
was  out  of  date,  and  that  he  would  never  pay  it — it  was 
held  that  the  demand  was  not  revived  by  such  an  admis- 
sion, as  there  was  no  evidence  of  an  acknowledgment. 
So,  here,  the  defendant  said  that  the  bill  he  gave  was 
on  a  wrong  stamp,  and  that  he  would  never  pay.      In 
Snook  v.  Mears  {d),  it  was  proved,   that  the  defendant, 
af%er  having  denied  the  existence  of  a  debt  demanded  of 
him,  replied,  to  an  assertion  by  the  plaintiff  that  he  had 
documents  in  his  possession  which  would  prove  it, — ''  It 
is  of  no  use  for  me  to  look  at  them,  for  I  have  no  money  to 
pay  it  now'* — the  Court  of  Exchequer  held  that  a  nonsuit 
directed  by  Mr.  Justice  Abbott  was  right :  and  Mr.  Baron 

(a)  2  Bam.  &  Cress.  149.  (c)  5  Mau.  &  Selw.  75. 

(6)  16  East,  420.  {d)  5  Price,  636. 
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1825.  Graham  and  Mr.  Baron  Garraw  said^  that  the  legal  effect 
of  such  a  conversatioti  as  had  been  proved  to  have  been  had 
between  the  parties,  had  been  already  decided  on  in  the  case 
oi  Rowcroft  v.  Lordas;  and  that  the  authority  of  the  case 
of  Bryan  v.  Horseman  had  been  shaken.  The  case  of 
Coltman  v.  Marsh  is  in  direct  contradiction  to  Rowcrqfi 
V.  Lomas,  as  far  as  it  relates  to  the  denial  of  the  debt. 
There^  the  plaintiff  was  nonsuited ;  and  the  Court  after- 
wards decided  that  there  was  nothing  to  be  left  to  a  Jury. 
These  later  cases  appear  to  me  to  establish  the  true  prin- 
ciple. If  the  defendant  had  merely  said,  **  I  ktiow  I  owe 
the  money/'  I  should,  had  I  tried  the  cause,  have  left  it  to 
the  Jury  to  say  whether  it  amounted  to  an  acknowledgment 
of  the  debt  from  which  a  promise  to  pay  might  be  infer- 
red ;  biit,  as  he  added,  that,  as  he  had  been  arrested,  he 
would  never  pay,  and  that  the  bill  he  gave  was  on  a  re* 
ceipt  stamp,  I  think,  taking  the  whole  of  the  sentence  to- 
gether, it  cannot  by  any  ingenuity  be  construed  into  an 
acknowledgment,  so  as  to  revive  the  original  demand,  or 
be  taken  to  amount  to  a  promise  to  pay. 

Rule  diacharged. 
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1826. 


Arnott  r.  Redfern  and  Another.  Friday, 

Jan,  24M. 

J.11IS  was  an  action  of  cLSsump^ii  upon  a  judgment  ob-  A  foreign  judg- 

tained  by  the  plaintiff  against  the  defendants  in  the  High  J^l^^^t 

Court  of  Admiralty  in  Scotland,  on  the  26th  February,  ^f^»  ^«J'»  ■  J^^ 

1818.    The  judgment  found,  that,  ''  by  accounts  made  was  done  in  the 

up  by  the  plaintiff,  there  was  due  to  him  a  balance  amount-  u  wa>  obtained, 

ing  to  236/.  6*.  sterling,"  and  decerned  and  ordained  the  ^*^  to^u^'/t 

defendants  '^  to  make  payment  to  the  plaintiff  of  the  said  i^ 

^  ,,  1.      1  .  »   .  1  In  whatever 

sum  of  2«>d/.  6#.  sterung,  accordmgly,  unth  interest  thereon  form  a  debt  ac- 

from  the  I6th  March,  1811,  tillpaid;  together  with  the  onTcou^" 

Slim  of  30/.  14*.  2rf.  sterling,  being  the  modified  expenses  bearing  interest, 

of  process  found  due;  and  also  1/.  10*.  Id.  sterling,  being  it  has  been 

the  fees  of  extracting  the  decree,  and  the  stamp  thereon."  wluiheid  flom 

The  declaration  consisted  of  a  special  count  on  the  *^  plaintiff,  he 

'  using  means  to 

judgment,  counts  for  work  and  labour,  the  money  counts,  obtain  it,  the 

r      *  "I  1  J"T  ""ay  S*v® 

a  count  for  mterest,  and  an  account  stated.  interest  upon  it, 

The  defendants  pleaded  the  general  issue.  dalyf  f^tife 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  ""J"**  d«ten- 

tion. 
VOL.  XI.  F 
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1826.        Sittings  at  Guildhall  after  last  Trinity  Term,  the  judg- 
arnott       ^^^^  of  the  Scotch  High  Court  of  Admiralty  was  produo 
V.  ed,  and  the  following  facts  proved. 

The  plaintiff  resided  at  Leith,  in  Scotland.  The  de- 
fendants were  wholesale  grocers  in  London^  and  had  em- 
ployed the  plaintiff  as  their  agent  for  the  sale  of  goods  in 
Scotland f  on  commission.  The  terms  of  the  contract  be- 
tween the  parties  were  contained  in  the  following  letter, 
addressed  by  the  plaintiff,  whilst  in  London^  to  the  de- 
fendants:— 

''  London,  17th  September,  1808. 

''  Gentlemen, — I  have  no  objections  to  conduct  your 
concerns  in  Scotland,  should  you  approve  thereof  by  a  few 
lines  confirming  the  terms  below  stated,  viz. — I  shall  make 
a  point  of  going  my  joumies  regularly  at  the  routes  left 
with  you,  to  sell  and  collect,  and  remit  regularly  all  mcmies 
received,  upon  receiving  such ;  and  also  will  guarantee  one 
fourth  part  of  such  sales,  and  allow  my  whole  commission 
to  stand  over  for  the  purpose  of  making  up  any  deficiency, 
if  any,  so  far  as  the  said  fourth  part  of  the  real  loss.  This 
I  do  upon  your  paying  me  one  per  cent,  upon  the  amount 
of  the  whole  sales' made  in  Scotland  of  goods  sent  thereto 
by  your  house;  and  one  half  per  cent,  more  upon  said 
gross  amount,  as  a  compensation  for  said  one  fourtli  guar- 
antie:  that  is,  one  and  a  half  per  cent*  upon  the  whole 
amount,  for  commission  and  for  guarantie.  All  postages, 
and  carriage  of  parcels,  &c.,  to  be  paid  by  you.** 

On  the  SOth  September,  the  defendants  wrote  to  the 
plaintiff,  assenting  to  the  terms  proposed  by  him;  and  he 
was  accordingly  employed  by  them  as  their  4gent  until 
,  1811,  when  they  relinquished  their  Scoie^iionnection.  The 

plaintiff^s  accounts  were  not  finally  arranged  till  181 S, 
and  he  obtained  judgment  on  them  in  the  High  Court  of 
Admiralty  in  Scotland,  in  1818.  In  1819,  he  commenced 
the  present  action  upon  the  judgment  so  pronounced;  but, 
the  defendants  having  obtained  a  rule  requiring  the  plain- 


Redfern. 


IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  GEO.  IV.  21 1 

tiff  to  give  security  for  costs^  on  the  ground  of  his  being         1826. 
resident  without  the  jurisdiction  of  this  Court,  the  pro- 

*'  *^  AllNOTT 

ceedings  therein  were  stayed.     In  1825,  the  plaintiff  came  v, 

to  reside  in  London,  and  the  suit  was  prosecuted. 

On  the  part  of  the  defendants,  it  was  contended,  that, 
as  the  contract  which  was  the  foundation  of  the  judgment 
pronounced  by  the  High  Court  of  Admiralty  in  Scotland, 
was  made  in  England,  and  was  a  contract  upon  which  by 
our  Utw  no  interest  could  have  been  allowed,  the  Court 
was  not  bound  by  that  part  of  the  Scotch  judgment  which 
awarded  interest  to  the  plaintiff. 

The  L<Nrd  Chief  Justice  observed,  that  all  contracts 
most  be  enforced  according  to  the  law  of  that  country  in 
whicli  they  are  made,  or  in  which  they  are  to  be  perform- 
ed ;  and  expressed  himself  of  opinion,  that,  as  the  contract 
in  question  was  made  in  England,  and  the  defendants* 
petformance  of  their  part  of  it,  nix.  payment  of  the  plain- 
tiff's commissi<m,  was  ako  confined  to  this  counte'y,  the 
contract  could  not  legally  be  enforced  in  Scotland  for  that 
wUch  would  not  have  been  recoverable  here. 

Under  his  Lordship's  direction,  therefore,  the  Jury  re- 
turned a  verdict  for  the  plaintiff  for  the  amount  of  the 
debty  excluding  interest;  leave  being  reserved  to  the  plain- 
tiff to  move  the  Court,  that  the  damages  might  be  increas- 
ed by  the  amount  of  the  interest,  should  the  Court  be  of 
opinion  that  he  could  claim  it. 

Mr.  Serjeant  Taddy,  accordingly,  in  Michaelmas  Term 
lastf  obtained  a  rule  mgu 

Mr.  Serjeant  Vaugftan,  in  the  course  of  the  same  Term, 
shewed  cause. — The  contract  on  which  the  Scotch  judg- 
ment wasr founded,  was  entirely  made  in  this  country;  all 
the  parties  were  in  London,  where  the  defendants  resided 
and  carried  on  their  trade :  the  laws  of  this  country,  there- 
fore, must  regulate  and  control  the  transaction. .  In  Robin- 
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son  V.  Bland f  Lord  Mansfield  said,  that  (a),  "  in  every 
disposition  or  contract,  where  the  subject-matter  relates 
locally  to  England^  the  law  of  England  must  govern,  and 
must  have  been  intended  to  govern.*'  If  the  action  had 
originally  been  brought  here,  no  interest  could  have  been 
allowed  (6).  In  Atkinson  v.  Lord  Braybroohe  (c),  it  was 
held,  that  interest  is  not  recoverable  in  an  action  on  a 
foreign  judgment;  and  in  the  case  oiHunter  v.  Bowes  {d)^ 
where,  in  assumpsii  on  a  foreign  judgment,  the  defendant 
suffered  judgment  by  default,  and  the  Jury,  on  the  exe- 
cution of  the  writ  of  inquiry,  gave  interest^  this  Court,  on 
motion,  reduced  the  verdict.  The  High  Court  of  Admi- 
ralty in  Scotland  exceeded  its  jurisdiction,  when  it  awarded 
interest  upon  an  English  contratct,  on  which  interest  could 
not  have  been  recovered  in  an  English  Court  of  Justice. 
That  the  judgment  of  that  Court  is  not  conclusive,  is  evident 
from  the  language  used  by  Lord  Chief  Justice  Eyre,  in  giv- 
ing judgment  in  the  case  of  Phillips  v.  Hunter  (in  error)^ 
His  Lordship  there  said  {e) :  '*  It  is  in  one  way  only  that 
the  sentence  or  judgment  of  the  Court  of  a  foreign  state  is 
examinable  in  our  Courts,  and  that  is,  where  the  party 


(a)  2  Burr.  1077- 

(6)  In  Trelawney  v.  Thomas  (I 
H.  Blac.  303),  it  was  held,  that, 
ia  assumpsit  for  tuork  and  labour 
and  monei/  paid,  the  Jury  might  in 
their  verdict  calculate  interest  on 
the  tnoney  advanced,  but  not  on 
the  damages  for  the  work  and  la^ 
hour;  and  in  Walker  v.  Constable 
( 1  Bos.  &  Pul.  306),  that,  in  an 
action  for  money  had  and  received, 
the  plsuntiff  could  recover  only 
the  net  sum  received,  without  in- 
terest. See  abo  Tappenden  y.  Run- 
dall,  2  Bos.  &  Pul.  467,  and  Gor. 
don  y.  Swan,  12  East,  419.  But 
see  the  case  of  Milsom  v.  Hayward 
(9  Price,  134),  where  it  was  held, 
that,  although  a  Jury,  on  tlie  exe- 


cution of  a  writ  of  inquiry,  can- 
not give  interest  in  an  action  for 
work  and  labour;  yet,  that,  where 
they  have  deducted,  on  the  whole 
amount  of  the  plaintiff's  demand^ 
ten  per  cent,,  in  conformity  with 
an  agreement  between  the  parties 
that  such  deduction  diouM  be 
made  for  ready  money,  the  Jury 
might  re-allow  the  pliuntiff  a  pro- 
portionate part  of  that  deduction 
on  the  balance  found  to  be  due  to 
him,  which  had  remained  for  a 
considerable  time  unpud.  See  al- 
so Nicfud  y.  Thompson,  I  Campb. 
52,  n. 

(c)  4  Campb.  380. 

(</)  1  Mau.&Selw.  173,  a. 

(e)  2  H.  Blac.  410. 
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who  claims  the  benefit  of  it  applies  to  our  Courts  to  en- 
force it.  When  it  is  thus  voluntarily  submitted  to  our 
jurisdiction^  we  treat  it,  not  as  obligatory  to  the  extent  to 
which  it  would  be  obligatory ,  perhaps,  in  the  country  in 
which  it  was  pronounced;  nor  as  obligatory  to  the  extent 
to  which,  by  our  law,  sentences  and  judgments  are  obliga* 
tory;  not  as  conclusive,  but  as  matter  in  pais,  as  a  consi- 
deration primd  facte  sufficient  to  raise  a  promise :  we  ex- 
amine it  as  we  do  all  other  considerations  of  promises; 
and,  for  that  purpose,  we  receive  evidence  of  what  the  law 
of  the  foreign  state  is,  and  whether  the  judgment  is  war^ 
ranted  by  that  law.''  On  these  authorities,  therefore,  it  is 
evident  that  the  contract  in  the  present  case,  having  been 
made  in  England,  is  to  be  regulated  by  the  law  of  this 
country;  and  that  the  Scotch  judgment  is  not  per  se  con- 
clusive in  our  Courts,  but  only  subject  to  a  certain  modifi- 
cation. 


1826. 


Mr.  Serjeant  Taddy,  in  support  of  his  rule. — The  judg- 
ment pronounced  in  this  matter  by  the  High  Court  of 
Admiralty  in  Scotland,  like  all  other  foreign  judgments,  is 
conclusive,  and  must  be  enforced  by  the  Courts  here,  un- 
less it  be  shewn  to  have  been  unduly  or  irregularly  ob- 
tained. The  plaintiff,  therefore,  is  clearly  entitled  to  the 
interest  which  the  Scotch  Court  has  decreed  to  be  paid  to 
him.  Besides,  under  the  circumstances  of  this  case,  even 
in  our  Courts,  a  Jury  would  be  well  warranted  in  award- 
ing to  the  plaintiff  interest  upon  his  debt,  in  the  shape  of 
damages  for  the  unjust-  detention  of  it  (a).    Where  part  of 


(o)  In  Slack  y.  Lowell  (3  Taunt. 
157)«  the  pluntiff  declared  in  the 
common  form,  for  goods  sold  and 
delivered,  and,  the  Jary  having 
given  interest  on  the  price,  from 
the  stipulated  day  of  payment,  the 
Court  refused  to  redu<ce  the  ver- 


dict hy  the  amount  of  the  interest, 
saying,  that,  the  merits  being  with 
the  verdict,  they  would  not  alter 
it;  and  recognizing  the  case  of 
Mountford  v.  Willes  (2  Bos.  & 
Pul.  337),  where  Lord  Mansfield 
said  (3  Taunt.  160)  it  was  decid- 


V, 

Redfern. 
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1826.  a  transaction  arising  out  of  a  contract  entered  into  in  this 
country,  is  carried  on  in  a  foreign  country,  by  the  laws  of 
which  interest  is  allowed  upon  a  debt  arising  out  of  such 
a  contract,  our  law  will  also  allow  that  interest  which 
would  have  been  recoverable  in  the  foreign  Courts.  Thus, 
in  the  case  of  Auriol  v.  Thomas  (a),  it  was  held  that  the 
indorsee  of  a  dishonoured  foreign  bill,  protested  for  non- 
payment in  India,  was  entitled  to  charge  the  indorser  with 
interest,  exchange,  and  other  expenses,  together  exceed- 
ing Aye  per  cent,,  provided  such  charges  were  usual  and 
reasonable,  and  not  made  a  colour  for  usury:  and  in 
Harvey  v.  Archbold  (b),  where  the  defendants,  merchants 
at  Gibraltar,  received  consignments  of  goods  from  the 
plaintiffs  in  London,  and,  on  the  delivery  of  the  bilk  of 
lading  and  invoices  to  their  agents  in  London,  advanced, 
through  them,  to  the  defendants  two-thirds  of  the  invoice 
price,  by  bills  at  ninety  days,  charging  interest,  at  the  rate 
of  6/.  per  cent,  (the  usual  rate  of  interest  at  GibraliarJ, 
from  the  date  of  the  bills — it  was  held  that  this  was  not  a 
loan  of  money  in  England,  and  therefore  not  usurious. 
Interest  at  the  rate  allowed  in  India  may  be  recovered 
here  on  a  bond  given  in  that  country.  So,  mortgages  of 
West  Indian  property  executed  in  this  country,  bear  in- 
terest at  the  rate  payable  in  the  West  Indies.  As,  there- 
fore, in  this  case,  the  whole  of  the  contract  to  be  perform- 
ed by  the  plaintiff,  viz,  the  selling  the  goods  and  remitting 
the  proceeds  to  the  defendants,  was  to  be  performed  in 
Scotland,  his  claim  for  commission,  arising  out  of  the  con- 
tract, was  a  debt  accruing  to  him  in  Scotland,  and  conse- 
quently within  the  jurisdiction  and  under  the  control  of  the 
Scotch  Courts ;  and,  the  Court  of  Admiralty  there  having 


ed,  that,  if  the  Jury  took  upon  diet.    And  see  Mftrshall  v.  Pook, 

themselves  to  give  interest  by  way  13  East,  93. 

of  damages,  the  Court  would  not  (a)  2  Term  Rep.  52. 

on  that  account  set  aside  the  ver-  (h)  3  Bam.  &  Cress.  626. 
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power  to  award  interest  according  to  the  laws  of  that        1826- 

country,  the  judgment  of  that  Court  must  be  enforced  to  ^i^nott 
its  fullest  extent  here.  <'• 

Cur.  adv.  vuU. 

Lord  Chief  Justice  BesTi  now  delivered  the  judgment 
of  the  Cou^. 

This  was  an  action  of  (usumpsii,  on  a  judgment  obtain- 
ed bjf  the  plaintiff  against  the  deiendants,  in  the  High 
Court  of  AdmiraUy  in  Scotland,  which  Court,  it  seems, 
has  jurisdiction  OYer  contracts  and  debts  payable  on  de- 
mand. The  coptract  op  which  the  judgment  in  this  case 
was  obtained  was  an  agreement  between  the  plaintiff  and 
the  defendants!  that  the  former  should  sell  goods  for  the 
latter  in  Scotland^  receiving*  by  way  of  compensation!  a 
commission  of  one  p^r  ^ent.  on  the  gross  amount  of  salesi 
and  onehaffper  cent,  for  guaranteeing  one  fourth  of  the 
amount  of  sales  effected  by  him* 

It  was  assumed,  in  the  argument,  that  the  Courts  of 
Justice  in  this  country  coul^  not  have  allowed  intereeit  to 
b^  given  in  such  a  case  as  this.  Assiuning  that  proposi- 
ti! tf>  be  maintainable,  we  found  ourselves  embarrassed  by 
tfo  questions  of  international  law,  of  considerable  diffi- 
cult apd  importance — of  difficulty,  because  of  rare  occur- 
rence—of  impoftapce,  because  depending  pn  the  rules  by 
which  justice  is  to  be  administered  tq  the  subjects  of  fo- 
reign states. 

For  these  reasons,  we  delayefl  giyipg  judgment  unti( 
now,  \n  order  that  we  might  avail  ourselves  of  the  leisure 
afforded  us  by  the  vacation,  to  give  the  subject  that  at- 
tentive consideration  ^hich  its  importance  seemed  to  cal) 
for. 

We  now  think  that  we  ought  not  to  have  taken  it  for 
grfinted,  that,  if  this  cause  had  in  the  first  instance  been 
tried  in  Westminster  Jfall,  instead  of  in  the  Court  of  Ad- 
miralty in  Scotland,  the  plaintiff  could  not  have  recovered 
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1826.         interest;  and|  therefore^  that  it  is  quite  unnecessary  for  us 
Arnott       "^^  *^  consider  whether  the  case  should  have  been  decid- 
er* ed  according  to  the  law  of  Scotland,  or  that  of  this  coun* 

ReDFERN.  _         ,  ,  .      ,  1.1 

try ;  or  whether  or  not  the  judgment  pronounced  m  the 
Court  there  be  conclusive^  or  impeachable  here.  It  was 
decided  by  the  House  of  Lords,  the  highest  tribunal  of 
the  country,  in  the  case  of  Sinclair  v.  Fraser  (a),  that  a 
foreign  judgment  is  primd/acie  evidence  of  a  debt,  although 
it  is  competent  to  the  defendant  to  impeach  the  justice  of 
it,  or  to  shew  that  it  has  been  irregularly  or  unduly  ob- 
tained ;  and  that  decision  is  perfectly  consonant  with  the 
principles  of  natural  justice.  To  whatever  country  a  debtor 
may  fly,  justice  requires  that  the  law  of  that  country  should, 
provided  he  be  of  abiUty,  compel  him  to  pay  his  debts.  It 
is  often  impracticable,  in  a  foreign  state,  to  prove  debts  by 
the  testimony  of  witnesses.  The  only  mode  by  which 
they  can  be  established,  is,  by  the  judgments  of  the  Courts 
of  the  countries  in  which  the  parties  and  their  respective 
witnesses  resided  at  the  time  of  contracting  such  debts. 
The  only  objection  that  has  been  made  to  this  judgment 
is,  that  it  gives  the  plaintiff  interest  upon  a  debt  due  to 
him  for  work  and  labour,  which  in  our  Courts  would  not 
bear  interest.  But,  if  under  any  circumstances  a  Jury  in 
this  country  would  have  been  authorized  to  give  interest 
for  such  a  debt  as  this,  in  the  shape  of  damages  for  the 
detention  of  it,  the  objection  is  disposed  of.  We  have 
looked  into  the  proceedings  with  a  view  to  ascertain  whe- 
ther the  circumstances  of  this  case  were  such  that  a  Jury 
here  might  have  been  warranted  in  giving  damages  for  in- 
terest; and  we  take  the  rule  to  be,  that,  if  interest  could 
be  given  in  any  such  case,  we  may  presume,  in  the  absen2^ 
of  evidence  to  repel  such  a  presumption,  that  the  plaintiff 
was  entitled  to  it  from  the  day  on  which  the  High  Court 
of  Admiralty  has  decreed  it.  If,  then,  interest  is  to  be 
given  according  to  our  own  law,  it  may  be  calculated  up 

• 

(tf)  Howcirs  State  Trials,  Vol.  20,  p.  469;  5.  C.  1  Doug.  5,  n.   1. 
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to  the  time  when  the  payment  of  the  principal  may  be  en-  18'^^- 
forced  under  the  judgment.  We  cannot,  therefore,  ob- 
ject to  the  terms  of  the  Scotch  decree,  by  which  it  is  or< 
dered,  that  interest  be  paid  up  to  the  time  when  the  prin« 
cipal  debt  shall  be  discharged.  The  original  action  was 
brought  to  recover  a  certaii|  stipulated  compensation  for 
die  labour  of  selling  goods  for  the  defendants,  and  for 
guaranteeing,  to  a  certain  extent,  the  solvency  of  the  pur- 
chasers. The  plaintiff  had  no  opportunity  of  paying  himself 
out  of  the  money  he  received  on  account  of  the  defendants, 
he  having  agreed  to  remi^  to  them  the  whole  amount  of 
what  he  received,  leaving;  his  commission  in  their  hands 
aa  a  security  for  his  paying,  to  the  extent  of  his  guarantie, 
such  sums  as  might  become  due  to  them  for  goods  not 
paid  for  by  the  purchasers.  It  is  true  that  such  a  contract 
does  not  import  tha^  interest  should  be  paid  for  any  mo- 
ney that  should  become  due  under  it.  By  our  law,  inter- 
est forms  no  part  of  the  original  debt;  it  is  created  only 
by  the  express  terms  of  a  contract,  by  an  engagement  im- 
plied from  the  nature  of  the  security,  or  by  the  usage  of 
the  trade  to  which  such  contract  relates.  This  is  a  wise 
rule.  It  prevents  acts  of  kindness  from  being  converted 
into  mercenary  bargains,  and  makes  it  the  interest  of 
tradesmen  to  press  their  customers  for  payment  of  their 
debts;  thereby  in  a  great  measure  preventing  the  exten- 
sion of  credit,  which  frequently  proves  ruinous  on  both 
sides.  Had  it  appeared  from  the  evidence  that  the  plain- 
tiff in  this  case  bad  taken  no  steps  to  recover  his  debt,  in- 
terest could  not  have  been  allowed  on  it  in  this  country; 
and,  in  that  case,  it  might  have  been  a  question  whether 
we  could  have  enforced  a  judgment  of  a  foreign  jurisdic- 
tion, which  gave  interest  in  a  case  where  it  would  not 
have  been  allowed  by  our  law  (a).     In  the  case  of  Lee  v. 

(a)  See   Carpenter  v.  Thornton      was  filed  in  the  Court  of  CAoncery 
(3  Barn.  &  Aid.  52),  whqre  a  bill     for  the  specific  performance  of 
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Murm  (a),  this  CpuiPt  diecided  tbat  an  auctioiieer  vho  had 
held  a  deposit  in  his  hands  for  four  yearst  was  not  liable  to 
pay  interest  on  itj  the  party  who  toAAfi  the  dieposit  having 
made  no  dem^iid  for  its  re-payment  (ft).  S^utj  in  this  case 
we  have  no  right  to  conclude  that  the  pkdntiff  quietly  per- 
mitted the  debt  due  to  him  from  the  defendants  to.  remain 
in  their  hands.  There  are»  it  is  true^  cas^  where»  when 
nothiqg  is  proved  to  have  be^n  doniSj  it  is  presumed  that 
nothing  has  been  done;  but  here,  in  the  language  of  the 
House  of  Lords,  in  Sinclair  v.  Frmer,  the  judgment  is 
]frimdfaqie  evidence  that  every  thing  was  done  that  was 
necessary  to  support  it.  In  whatever  shape  a  debt  is  con- 
tracted, if  it  has  been  wrongfully  withheld  from  the  plain- 
tiff, he  using  means  to  obtain  it,  the  Jury  may  give  inter- 
est upon  it,  in  the  shape  of  damages  for  the  unjust  deten- 
tion. In  Eddowes  v.  Hopkins  (c).  Lord  Manffield  held, 
that,  in  cases  of  long  delay,  under  vexatious  and  oppres- 
sive circumstances.  Juries  may,  in  their  discretion,  allow 
interest.  In  the  case  of  Craven  v«  Tickell,  the  Lord  Chan- 
cellor said(d):  ^'  From  conversations  I  have  had  with  tb^ 
Judges,  interest  is  given^  either  by  the  contract  or  ip  dam- 
ages, upon  every  debt  detained***  From  this  it  appears  that 
the  principle  on  which  interest  Is  given  in  our  Courts  of  law 
is  twofold— ;/{rtf/,  where  it  is  the  intent  of  the  pi^es  diat 
interest  should  be  paid,  and  this  intent  is  to  be  collected 
from  the  nature  of  the  contract — secandtj/f  where  the  debt 


an  sj^reement  for  the  purchase  of 
an  estate;  the  decree  was  for  pay- 
ment of  interest  on  the  purchase 
money,  and  costs;  and  it  was 
held  that  no  action  at  law  was 
maintainable  to  recover  such  in- 
terest and  costs. 

(a)  1  B.  Moore,  481 ;  5.  C.  8 
Taunt.  45. 

{b)  But,  in  an  action  ai^ainst 
the  vendors,  to  recover  back  a  de- 


posit made  by  a  purchaser  at  an 
auction,  on  their  failing  to  make 
a  good  title,  it  was  held  tbat  the 
purchaser  might  have,  by  way  of 
special  damage,  interest  on  the 
sum  deposited,  froni  thie  time  the 
purchase  should  have  been  com- 
pleted. Farquhar  v.  Farley,  1  B. 
Moore,  322. 

(c)  1  Dong.  3/6. 

(d)  1  Ves.  63. 
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has  been  wrongfally  detained  by  the  debtor:  in  the  latter 
case,  the  law  allows  damages  to  be  given  as  an  equivalent 
fimr  interest,  on  account  of  the  creditor's  having  been  for  a 
tine  deprived  of  hu  debt,  through  the  misconduct  of  his 
debtor.  So,  in  actions  on  judgmentSi  on  the  ground  of  an 
improper  detention  of  the  debt,  Juries  may  give  interest; 
and  in  such  cases  it  is  wholly  immaterial  whether  the  ori- 
ginal debt  bore  interest  or  not  (a).  In  Blackmare  v.  Flem- 
yng  (i),  Mr.  Justice  Lawrence  said,  that,  if  the  plaintiff 
would  not  consent  to  a  reference  to  the  Master,  to  ascer- 
tain the  amount  of  interest  to  be  allowed  by  way  of  dam- 
ages, after  judgment  by  defiiult,  in  an  action  of  debt  on 


1826. 


(a)  Where  interest  is  given  up- 
on the  sffinhance  of  a  Judgment 
1b  error,  te  debt  roast  sppear  on 
lbs  record  to  be  one  which  carries 
mterest  {Dorm  v.  O'Reil/y,  3 
Price,  260);  ,it  is  not  allowed  up- 
on die  affirmance  of  a  judgment 
merely  for  money  lent  (Gwyn  y, 
OMy,  4  Taunt.  346),  unless  it 
be  tfistinctly  proved,  or  admitted, 
that  the  writ  of  error  was  brought 
for  delay  (Saxelhy  v.  MooTf  3 
TiMit.l(l),  #r  sxeept  where  the 
jadgment  was  for  goods  sold  and 
deUrered,  which  were  to  have  been 
paid  for  by  a  bill,  the  bill  not  hav- 
ing been  given  {Middkton  v.  GiU^ 
4  Taiunt.  298),  or  where  the  phdn- 
taSh^  as  bankers,  had  been  in  the 
habit  of  charging  interest  (Gwyn 
T.  GiN%,  4  Taunt  346),  or  where 
iIm  Jodgment  is  for  a  balance  due 
from  a  banker,  the  bank  being  in 
the  habit  of  allowing  interest  {Ikin 
V.  Bradley,  8  Taunt.  250;  S.  C.  2 
B.Moore,  206;  5  Price,  636).  So, 
if  judgment  be  entered  generally 


upon  a  declaration  in  assumpsit, 
some  of  the  counts  of  wUch  are 
for  anfiquidatcd  damages,  no  in- 
terest can  be  allowed  on  affirm- 
ance of  the  judgment  in  error 
{Powell  V.  Saunders,  6  Taunt.  28). 

But,  when  the  judgment  is  af- 
firmed, it  then  becomes  the  debt 
of  the  bail;  and,  if  an  action  be 
brought  against  them  on  that 
judgment,  the  Jury  may  give  in- 
terest, as  damages  for  Uie  deten- 
tion of  the  debt  (FrilA  v.  Leroux, 
2  Term  Rep.  69);  and,  if  an  ac- 
tion of  debt  be  brought  against 
the  party  himself,  on  a  judgment 
which  has  been  affirmed  in  error, 
the  Jury,  by  way  of  damages,  may 
give  interest  upon  the  sum  reco- 
vered by  the  judgment,  from  the 
time  of  signing  it,  where,  by  the 
practice  of  the  Court  in  wldch  er- 
ror is  brought,  such  interest  is 
not  allowed  upon  the  affirmance. 
EntwUtfe  v.  Shepherd,  2  Term 
Rep.  78. 

(b)  7  Term  Rep.  446. 
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1826.        bondy  the  Court  would  order  a  writ  of  inquiry.    There,  as 
Arnott       ^^®  Court  were  afterwards  informed^  in  Hilhauser.  Da- 
V.  vis  (a),  the  original  cause  of  action  was  a  tailor's  bill ;  and  on 

the  execution  of  the  writ  of  inquiry,  which  was  afterwards 
awarded,  the  Jury  gave  interest  by  way  of  damages.  In 
Hilhouse  v.  Davis,  where  the  defendant  had  wrongfully 
withheld  the  payment  of  a  sum  awarded  to  be  paid  by  him 
to  the  plaintiffs,  for  damages  for  an  injury  that  they  bad 
sustained  in  the  making  of  the  Bristol  Docks,  the  Jury 
gave  the  plaintiff  interest  for  the  detention  of  the  sum  so 
awarded;  and  Mr.  Justice  Le  Blanc  said:  ''The  Jury 
having  given  interest,  we  cannot  set  their  verdict  aside, 
without  being  satisfied  that  they  have  done  what  they  were 
not  warranted  to  do  by  law.  But  there  is  no  positive  rule 
of  law  against  their  giving  interest  on  a  sum  ascertained.** 
That  decision  was  subsequent  to  Calton  v.  Bragg  (i),  but 
it  does  not  touch  the  principle  there  laid  down,  neither 
will  our  decision  in  this  instance;  for,  in  CaUonv.  Bragg , 
it  was  merely  held  that  interest  is  not  due  on  money  lent 
generally,  without  a  contract  either  expressed,  or  to  be  im- 
plied from  the  usage  of  trade,  or  from  special  circumstan- 
ces, or  fiOm  written  securities  for  the  payment  of  the  prin- 
cipal money  at  a  given  time.  Although,  in  this  case,  in- 
terest might  not  have  been  due  ex  contractu,  still  the  par- 
ty might  be  liable  to  pay  interest,  in  the  shape  of  damages, 
for  the  unreasonable  delay  in  the  payment  of  the  principal 
due  under  the  contract.  We  must  presume  every  thing 
in  favour  of  this  judgment;  and  we  say,  in  the  words  of 
Mr.  Justice  Le  Blanc,  that  wc  cannot  set  it  aside,  without 
being  satisfied  that  the  Scotch  Court  has  done  what  it 
was  not  by  law  warranted  in  doing.  We  are,  therefore, 
of  opinion,  that,  as  there  is  no  ground  for  impeaching  its 
justice,  this  judgment  ought  to  be  carried  into  effect. 

(a)  i  Mau.  &  Selw.  173.  (6)  15  East,  223. 


IN  THE  SIXT^  AND  SEVENTH  YEARS  OF  GEO.  IV. 

The  rule,  therefore,  for  increasing  the  damages  by  the 
amount  of  the  interest,  must  be  made — 

Absolute  (a). 
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1826. 


Arnott 

V. 

Rbdfern. 


(a)  la  the  case  of  Douglas  v. 
Forrest,  (I  Moore  &  Payne,  663  j 
&  C  4  Bing.  686),  which  was  an 
acdon  ofasnanpsit,  on  two  decrees 
pronoiioced  by  the  Court  of  Ses- 
don,  in  Scotland,  ag^nst  the  de- 
fendant's testator,  a  native  of  Scot- 
land  (bat  then  residing  in  India), 
for  a  debt  contracted  in  Scotland, 
ofdainingthe  payment  of  the  debt 
and  costs,  and  legal  intereit  there- 
on until  payment;  the  case  in  the 
text  was  cited  in  the  argument  as 
an  authority  proving  that  interest 
may  be    recovered  on  a  Scotch 
judgment;  and  that,  unless  the 
contrary  be  shewn*  the  Courts  in 
tlus  country  will  presume  that  the 
^tecision  of  the  Court  in  Scotland 
was  consonant  with  the  justice  of 
the  case.    To  this  it  was  answer- 
ed, that,  although  a  judgment  of 
a  fordgn  Court  may  be  the  foun- 
dadon  of  an  assumpsit  here,  on  the 
gronnd  that  the  law  will  imply  a 
promise  by  the  debtor  to  pay  the 
debt  adjudged  to  be  due  to  his 


creditor;  still,  that  inch  judgment 
is  only  primd  facie  evidence  of  a 
debt,  and  that  it  is  competent  to 
a  party  sued  thereon  to  shew  that 
it  has  been  irregularly  or  unduly 
obtained.    The  Court,  in  giving 
judgment,  admitted,  that,  if  the 
decrees   were  repugnant  to  the 
principles  of  universal  justice,  the 
Courts  here  ought  not  to  give  ef- 
fect to  them;  but  siud,  that,  in 
that  case,  the  law  of  Scotland  had 
only  enforced  the  performance  of 
a  moral  obligation,  by  making  the 
debtor  pay  what  he  admitted  to 
be  due,  wUh  interest  during  the 
time  he  had  deprived  his  creditors 
of  their  just  debts.    The  plaintiffs 
had  judgment  for  the  debt  and 
costs  of  the  Scotch  suits,  together 
with  interest  thereon,  according  to 
the  terms  of  the  decrees,  comput- 
ed from  the  days  of  citation  in 
those  suits  respectively,  to  the  day 
of  signing  final  judgment  in  the 
suit  here. 
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Tuesday,  KnIGHT  t?.  BeNNETT. 

Jan,  24M.       ^^ 

The  pUindff  1  HIS  was  an  action  of  replevin.  There  were  several 
oTpremiMMfun-  avowries — the  first  was  for  two  years*  rent  in  arrear 
der  an  agree-      froun  the  plaintifi^.  Under  a  demise,  at  the  yearly  rent  of 

ment  for  a  lease  '^  ^  j         j 

to  be  granted  to  188/.^  payable  balfoyearly,  at  Michaelm<M  and  Lady-Day, 
often  years,  at    ^ue  on  the  25th  March,  18^4.    The  other  avowries  were 
Wy^^^f^     for  the  same  rent,  stating  it  to  be  payable  yearly. 
yearly.    No  To  the  first  avowry ,  the  plaintiff  pleaded — non  ienmi, 

lease  was  eze- 

cuted,  nor  was    and  ricM  en  arriere;  to  the  others — riens  en  arriere  on- 
I^ntKVid  'y;  and  paid  into  Court  rent  to  Michaelmas,  1823. 
ascertained;  but      jhe  cause  was  tried  before  Mr.  Baron  Graham,  at  the 

the  plaintiff  oc-  ^       , 

cupied  under  last  Summer  Assizes  for  Sussex.  The  plaintiff,  it  appear- 
fi>r /An^e^ars,  ^d,  had  agreed  with  the  defendant  to  take  a  lease  of  an 
fiJl-^Tew/'''^  estate  called  Hanbrook  farm,  for  the  term  of  ten  years 
that  this  created  from  Michotlmas,  1820,  at  a  rent  not  then  agreed  upon, 

a  tenancy  from  ,  • 

year  to  year,  but  which,  when  the  amount  was  fixed,  was  to  be  paid 
landford^  to  dis-  half-yearly,  at  Michaelmas  and  Lady-Day.  The  plain- 
S^diL^rtAe  ^^  entered  into  possession  in  April,  1821,  under  thk 
rate  previously    agreement  for  the  proposed  lease.    The  lease  was  never 

paid* 

prepared;  but  the  plaintiff  continued  to  occupy  the  pre- 
mises, paid  rent,  at  the  rate  mentioned  in  the  avowries,  up 
to  Michaelmas,  1822,  and  had,  in  April,  1824,  promised 
to  pay  the  rent  due  at  the  preceding  Lady-Day. 

For  the  plaintiff,  it  was  contended,  that  there  was  no 
evidence  to  support  the  demise  alleged  in  the  avowry  (a), 
the  tenancy  not  being  under  a  present  actual  demise,  but 
only  under  an  agreement  for  a  future  demise;  and  that, 
as  there  was  no  express  reservation  of  rent,  the  defendant 
was  not  entitled  to  distrain. 

The  learned  Judge  was  of  opinion  that  the  plaintiff's 
entering  into  possession  of  the  premises  under  the  agree- 

(a)  The  argument  was  confined  to  Xht  first  avowry. 


IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  GEO.  IV.  SXS 

ment  created  a  tenancy  at  will;  and  that  the  subsequent        1S26. 

psjrm^nt  of  rent,  and  acknowledgment  of  rent  being  in  "    " 
airear,  constituted  him  tenant  from  year  to  year^  and  en-  v. 

the  landlord  to  distrain. 


The  Jury  accordingly  returned  a  verdict  for  the  defend- 
ant, for  94/. ;  with  leave  for  the  plaintiff  to  move  to  set  it 
aride,  and  enter  a  verdict  for  him,  if  the  Court  should 
think  that  the  Jury  had  been  misdirected. 

Mr.  Serfeant  Wilder  in  the  last  Term,  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  this  verdict 
ahould  not  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff,  or  a  new  trial  had.  He  submitted  that  the  learn- 
ed Judge  had  misdirected  the  Jury,  and  that  there  was 
no  evidence  from  which  a  tenancy  from  year  to  year  might 
be  inferred,  nor  any  payment  of  rent  proved  to  have  been 
made  under  the  demise  stated  in  the  avowry.  The  learn-^ 
ed  Serjeant  cited  the  case  of  Hammerton  v.  Stead  (a), 
where,  a  tenant  from  year  to  year  having,  during  a  current 
year,  entered  into  an  agreement  for  a  lease  to  be  granted 
to  him  and  A*  JB.,  who  thereupon  entered,  and  occupied 
jointly  with  him — it  was  held,  that,  by  this  agreement,  and 
Ae  joint  occupation  under  it,  the  former  tenancy  was  de- 
termined, although  the  lease  contracted  for  was  never 
granted ;  and  Hegan  v.  Johnson,  where  the  Court  said  (&): 
"  When  a  person  is  so  foolish  as  to  enter  upon  the  pre- 
mise under  an  agreement  for  a  lease,  without  a  stipula- 
tion,  that,  in  case  no  lease  is  executed,  he  shall  hold  for 
one  year  certain,  if  he  does  not  execute,  the  landlord  may 
turn  him  out  without  notice.  The  effect  is,  that  the  lessor 
cannot  distrain  for  the  rent:  he  must  bring  his  actiM.** 

Mr.  Serjeant  Taddy  shewed  cause,  and  eontended,  that 
the  payments  made  by  the  plaintiff  ciMted  a  tenancy  from 

(a)  3  Barn.  &  Cress.  478.  {h)  2  Taunt.  149. 
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1826.         year  to  year,  and  fixed  the  amount  of  rent  for  which  the 
defendant  was  entitled  to  distrain.     The  Court  called  on— 


Knight 

V, 

Bennett. 


Mr.  Serjeant  Wilde  to  support  his  rule. — The  terms  of 
the  tenancy  were  arranged  with  reference  to  a  future  lease. 
There  was  no  distinct  understanding  at  the  timei  that  any 
definite  sum  was  to  be  paid  for  rent.  There  was,  conse- 
quently, no  demise  to  support  the  distress.  This  is  with- 
in the  cases  of  possession  taken  with  a  view  to  a  future  de- 
mise, in  which  no  distress  can  be  made  (a).  Under  such 
circumstances,  a  subsequent  tenancy  from  year  to  year  can 
only  be  created  by  the  conduct  of  the  parties.  Here, 
there  was  no  evidence  whatever  to  warrant  the  finding  of 
a  tenancy  from  year  to  year,  nor  of  any  stipidated  time  of 
payment,  or  amount  of  rent  to  be  paid.  The  plaintiff  was 
a  mere  tenant  at  will,  and  not,  as  the  learned  Judge  told 
the  Jury,  a  tenant  from  year  to  year. 

Lord  Chief  Justice  Best. — I  do  not  mean  to  dispute 
the  authority  of  the  cases  which  have  established  that  the 
mere  circumstance  of  entering  into  possession  of  premises 
under  an  agreement  for  a  future  lease,  does  not,  of  itself, 
constitute  such  a  tenancy  as  would  enable  the  intended 
lessor  to  distrain  for  rent  accruing  before  the  execution  of 
the  proposed  lease.  These  cases,  however,  do  not  shew 
that  such  a  tenancy  cannot  be  created  where  no  lease  is 
afterwards  executed.  An  intermediate  tenancy  may  be 
inferred  from  the  circumstances.  In  this  case,  there  was 
suflScient  evidence  from  whence  the  Jury  might  infer 
the  existence  of  such  a  tenancy  as  they  have  foundj  and 
I  think  they  came  to  a  right  conclusion.  The  quantum 
of  rent  was  taken  for  granted,  at  the  trial,  to  be  as 
alleged  in  the  avowry.  Whether  the  direction  of  the 
learned  Judge  were  accurate  or  not,  the  verdict  was  war- 

(fl)  See  DunI:  v.  Hunter,  6  Bam.  &  Aid.  322. 


Bennett. 
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ranted  by  the  evidence.     It  was  proposed  between  the         1826. 
parties  that  a  lease  should  be  prepared ;  and  the  plaintiff,       „  ^ 
before  the  lease  was  actuallyexecuted,  entered  into  pos-      _    ». 
session  and  continued  in  for  three  years.     He  had  paid 
rent  for  two  years,  and  promised  to  pay  the  arrears  due  at 
tbe  time  of  the  distress.     It  would  be  absurd  to  allow  him 
then  to  say,  that  he  was  not  tenant  of  the  premises,  but 
only  held  them  in  expectation  of  becoming  tenant  un- 
der a  future  lease.     The  facts  of  this  case  clearly  dis- 
tinguish it  from  those  cited.     We   cannot  disturb    the 
verdict. 

Mr.  Justice  Park. — The  plaintiff  held  the  premises 
for  a  period  of  three  years.  The  length  of  time,  there- 
fore, puts  an  end  to  the  question.  If  he  had  occupi- 
ed for  a  less  period  than  a  year,  the  case  would  have  been 
different;  and  the  decision  of  the  Court  in  Hegan  v.  John- 
worn  would  have  governed  this.  There,  the  plaintiff  was 
let  into  possession  under  an  agreement  for  a  future  lease, 
and  bad  been  in  only  three  quarters  of  a  year;  and  the 
Court  said:  ^*  The  occupier  certainly  did  not  become  tc* 
Dant  from  year  to  year  at  the  beginning  of  the  first  month 
or  first  three  months;  for,  clearly,  at  any  time  before  the 
end  of  the  first  year,  if  a  lease  had  been  tendered  to  the  oc- 
cupier, and  he  had  refused  to  execute  it,  the  lessor  might 
have  ejected  him  without  any  notice  to  quit;  and  if  he 
had  executed  it,  he  would  thenceforth  have  held,  not  under 
the  supposed  demise,  but  under  the  lease."  The  case  of 
Hametian  v.  Stead  is  not  at  all  applicable.  There,  the 
original  tenancy  was  put  an  end  to  by  the  new  contract 
creating  a  joint-tenancy;  and  Mr.  Justice  Littledale  said, 
that,  ''  where  parties  enter  under  a  mere  agreement 
for  a  future  lease,  they  are  tenants  at  will;  and,  if  rent 
is  paid  under  the  agreement,  they  become  tenants  from 
year  to  year,  determinable  on  the  execution  of  the  lease 
contracted  for,  that  being  the  primary  contract.'*    It  is, 

VOL.  XI.  Q 
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1826. 
Knight 

V. 

Bennett. 


therefore,  clear  that  payment  of  rent,  as  proved  in  this 
case,  creates  a  tenancy  from  year  to  year. 

Mr.  Justice  Burrough. — Justice  has  heen  done  here. 
The  direction  of  the  learned  Baron,  and  the  finding  of  the 
Jury,  were  both  agreeable  to  law  and  to  the  facts  of  the 
case. 


Mr.  Justice  Gaselee. — The  agreement  was  void  by 
the  statute  of  frauds.  The  plaintiff,  therefore,  could,  uih 
der  the  circumstances,  only  be  in  possession  of  the  pre* 
mises  as  tenant  from  year  to  year,  entitled,  on  the  one 
hand,  to  six  months*  notice  to  quit,  and  liable,  on  the  other 
hand,  to  the  usual  process  of  distress  for  non-payment  of 
rent. 

Rule  discharged  (a). 


(a)  See  the  case  of  Mann  v. 
Lovejoy  (I  Ry.  &  Mood.  365), 
where  it  was  held,  that,  where  the 
occupier  of  premises  under  an 
agreement  for  a  lease,  at  a  certain 
rent,  pays  rent,  he  becomes  tenant 
from  year  to  year  on  the  terms  of 
the  agreement,  and  the  landlord 
may  distrain.  Lord  Chief  Justice 
Abbott  (now  Lord  Tenterden)  there 
sidd:  ''The  question  is,  whether, 
when  there  is  a  continued  occupa< 
tion  and  payment  of  rent  under 
such  an  agreement,  this  does  not 


constitute  a  tenancy  from  year  to 
year,  on  the  terms  of  that  agree- 
ment. I  am  of  opinion,  that,  tak- 
ing the  agreement,  and  connect- 
ing it  with  the  facts  proved,  there 
is  a  tenancy  from  year  to  yettr,  at 
the  rent  mentioned  in  the  agree- 
ment, which  tenancy  the  defend- 
ant (the  landlord)  could  not  de- 
termine without  giving  notice,  and 
on  which  he  may  distrain  for  rent." 
That  case  was  cited  and  approved 
in  Doe  d.  Tilt  v.  Stratton,  1  Moore 
&  Payne,  185. 
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1896. 
Same  v.  Same.  /'•^«//, 

Jan*  27th, 

JL  his  was  a  replevin  suit  between  the  same  parties  as  By  the  custom 

,  •   1  1  •         •  ^'^  ^^®  country, 

m  the  last  case,  for  distraining  a  corn-rick  standing  in  a  the  tenant  was 

field  on  Hanbrook  farm.  Ilf  thVbams"** 

The  defendant  avowed  the  taking  for  a  half-year's  rent  f^^^'^i*"**!* 

^  •*  ^  &c.,otthefann, 

alleged  to  be  due  at  Michaelmas j  1824,  under  a  demise  to  for  a  certain  pc* 

the  plaintiff  at  the  yearly  rent  of  188/.,  payable  half-year-  end  of  the  term, 

ly.  at  Michaelmas  and  Lady-Day,  of'thtKIIT^t 

The  plaintiff  pleaded  wow  tenuit,  co"""  «"<*  fodder- 

inir  cattle*    The 

At  the  trial,  before  Mr.   Baron  Graham^  at  the  last  tenancy  was  de- 
Summer  Assizes  for  Sussex,  it  apj)eared  that,  at  Michael-  ^Michaelmas 
fMos,  1824,  the  tenancy  had  been  determined  by  a  notice  and  theiand- 

•^  "^  lord,  m  January 

to  quit;  but  that,  by  the  custom  of  the  country,  as  also  by  following,  di«- 
the  terms  of  the  original  holding,  the  tenant  was  to  have  rick  for  the  rent 
the  use  of  the  bams,  gate-houses^  &c.,  for  the  purpose  of  ^"J^^he^a^'" 
threshing  out  his  corn  and  foddering  his  cattle,  until  the  >p  i**® "»««" 

time  obtained  an 

old  il/a^'Z>ay  following ;  that  the  defendant  had  obtained  injunction  to  re- 
an  injunction  from  the  Court  of  Chancery  to  restrain  the  from^J^rryfng" 
plaintiff  from  carrying  off  the  premises  corn  in  the  straw ;  °^  ^**f  pfcmisei 
and  that  the  corn-rick  in  question  was  distrained  by  the  su^vn—Heid, 
defendant  in  January,  1825.  b/thVtenant"* 

It  was  contended  for  the  plaintiff,  that,  as  his  interest  t^^^^'tilough^in- 
in  the  premises  was  determined  at  Michaelmas,   1821',  by  voluntary,  was 

,         a  prolongation 

the  notice  to  quit,  the  distress  was  illegal,  there  being  of  the  original 
then  no  subsisting  tenancy  to  warrant  it  under  the  sta-  theUndiordwaa 
tute  8  Anne,  c.  14,  ss.  6,  7  (a).  «"V'^«*^  ^°  ^' 

^   '  train. 


(a)  By  which— after  reciting",  made  for  any  arrears  of  rent  that 

tliat  tenants  pur  outer  vie,  and  les-  grew  due  on  such  respective  leases 

sees  for  years  or  at  will,  frequent-  before  the  determination  thereof — 

Iv  hold  over  tlie  tenements  to  them  it  is  enacted,  ''  That  it  shall  and 

demised,  after  the  determination  may  be  lawful  for  any  person  or 

of  such  leases;  and  that,  after  the  persons  having  any  rent  in  arrear, 

determination  of  such  or  any  other  or  due  upon  any  lease  for  life  or 

leases,  no  distress  can  by  law  be  lives,  or  for  years,  or  at  will,  end- 

Q  2 
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A  verdict  was  found  for  the  defendant  for  94/.,  the  rent 
claimed  to  be  due;  with  liberty  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him,  should  the  Court  be  of  opinion  that 
the  distress  was  not  legal. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi. 

Mr.  Serjeant  Taddy  was  about  to  shew  cause,  citing  the 
cases  o(  Beavan  v.  Delahay  (a),  and  Lewis  v.  Harris  {b), 
when  the  Court  called  on — 

Mr.  Serjeant  Wilde  to  support  his  rule. — ^The  plaintiff's 
interest  in  the  farm  was  determined  by  his  giving  up  pos- 
session on  the  notice  to  quit.  The  com  was  not  volun- 
tarily left  on  the  premises,  but  was  detained  there  by  the 
act  of  the  defendant.  If  the  plaintiff  had  claimed  the 
right  of  keeping  partial  possession  for  the  purpose  of  re- 
moving the  way-going  crops,  the  right  of  distress  might 
have  attached;  but,  as  the  corn  in  question  was  detained 
solely  by  force  of  the  injunction  obtained  by  the  defend- 
ant, and  against  the  will  of  the  plaintiff,  he  ought  not  to 
be  prejudiced  thereby.  The  statute  only  authorizes  a  dis- 
tress where  the  tenant  continues  in  possession*  Here, 
possession  had  been  given  up  to  the  landlord,  and  the 
property  of  the  tenant  remained  on  the  premises,  not 
by  his  voluntary  act,  or  for  his  benefit^  but  compul- 
sorily. 


ed  or  determined,  to  distrain  for 
such  arrears,  after  the  determina- 
tion of  the  said  respective  leases, 
in  the  same  manner  as  they  might 
have  done  if  such  lease  or  leases 
had  not  been  ended  or  determin- 
ed:— Provided  that  such  distress 
be  made  within  the  tpace  of  tix 


calendar  months  after  the  detemin- 
ation  of  such  lease,  and  during 
the  continuance  of  such  landlord's 
title  or  interest,  and  during  the  pot' 
session  of  the  tenant  from  whom 
such  arrears  became  due." 

(a)  1  H.  Blac.  6. 

(6)  lb.  7,  n. 
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Lord  Chief  Justice  Best.— The  terms  of  the  original         1826 
contract  between    the  parties  created  a  tenancy  from       knioht 
Michaelmas  to  Michaelmas.     The  custom  of  the  country  v. 

Bennett* 

superadded  an  implied  contract,  that  possession  of  part  of 
the  premises  should  be  retained  by  the  tenant,  from  the 
expiration  of  the  term  until  old  May-Day  following,  for 
the  purpose  of  threshing  out  his  com  and  foddering  his 
cattle.  The  question,  then,  is,  whether,  by  virtue  of  this 
custom,  the  defendant  had  a  right  to  distrain  the  plain- 
tiff's com  within  that  period,  for  rent  due  at  Michaelmas. 
The  statute  does  not  apply.  The  original  tenancy  was 
continued  by  the  custom.  The  case  of  Beavan  v.  Dela- 
hay  is  decisive.  There,  it  was  held  that  a  custom,  that  a 
tenant  may  leave  his  away-going  crops  in  the  bams,  &c., 
of  the  Farm  for  a  certain  time  after  the  lease  is  expired  and 
he  has  quitted  the  premises,  is  good ;  and  that  the  land- 
lord may  distrain  the  corn  so  left  for  rent  arrear,  after 
six  months  have  expired  from  the  determination  of  the 
term;  and  Lord  Loughborough  said:  ''  If,  by  tacit  con- 
sent of  the  landlord  and  tenant,  the  contract  between  them 
continues  beyond  the  time  for  which  they  originally  con* 
tracted,  all  the  rights  and  properties  belonging  to  the 
original  contract  must  also  be  continued.  It  has  been  of- 
ten determined,  that,  if  there  be  a  lease,  and,  after  the 
determination  of  it,  the  tenant  holds  over,  he  must  hold 
upon  the  terms,  and  liable  to  all  the  conditions  and  cove- 
nants of  the  lease.  The  rights,  therefore,  of  the  landlord 
must  in  such  case  continue.  Now,  it  is  not  material 
whether  the  interest  and  connection  between  the  landlord 
and  tenant  be  extended  by  such  holding  over,  or  by  the 
operation  of  a  custom  like  the  present.*'  I  think  this  a 
sufficient  authority  to  support  the  right  of  distress  in  the 
present  case. 

Mr.  Justice  Park. — In  the  northern  counties  these 
cases  are  of  frequent  occurrence.     Parties  there  are  as 


Knioht 


Bennett. 
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1826.         often  bound  by  particular  customs  as  by  their  express 
agreements.     In  the  case  otBoraston  v.  Green  («),  which 
V.  was  similar  to  the  present,  Mr.  Justice  Barley  considered 

the  right  reserved  to  the  tenant  to  be  a  prolongation  of  the 
original  term.  In  that  opinion  I  fully  concur.  By  the  right 
conferred  on  the  tenant  by  the  custom,  he  continues  in  pos- 
session of  the  land  in  the  same  manner  as  he  would  have 
done  under  the  terms  of  his  express  contract.  This  case 
is  not  within  the  statute  of  Anne;  it  is  simply  a  case  where 
the  term  is  continued  by  the  custom  of  the  country. 

Mr.  Justice  Burrough. — This  custom  arises  from  ne- 
cessity, and  is  of  peculiar  benefit  in  the  corn  countries. 
It  implies  that  the  tenant  will  continue  in  possession  for  a 
certain  period  beyond  the  stipulated  term.  This  implied 
contract,  the  tenant  in  the  present  case  attempted  to  vio- 
late; and  therefore  the  landlord  restrained  him  by  injunc- 
tion. If,  however,  the  tenant  had  succeeded  in  carrying 
away  the  crops,  the  contract  created  by  the  custom  would 
not  thereby  have  been  avoided.  A  tenancy  to  Michael- 
mils  was  created  by  the  express  agreement  of  the  parties. 
That  tenancy  was  prolonged  by  the  custom  of  the  country. 
The  fact  that  one  party  applied  to  the  Court  of  Chan* 
eery  to  enforce  the  contract,  does  not  in  the  least  alter  its 
nature.  The  statute  of  Anne  is  out  of  the  question.  The 
custom  alone  must  govern  us. 

Mr.  Justice  Gaselee. — The  only  question  here  is,  when 
does  the  tenancy  end.  The  custom  of  the  country  de- 
cides that;  and  several  cases  have  established  such  a  cus- 
tom to  be  good  (6). 

Rule  discharged  (c). 


(a)  16  East,  71-  (c)  See  also  Nuttallv,  Stauntotif 

(b)  See   WigglesiDorth  v.  Daili-      4  Barn.  &  Cress.  61,  where,  ate- 
on,  1  Doug.  201.  nant,  by  permission  of  the  land- 
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lord,  remaining  in  possession  of 
part  of  a  farm  after  the  expiration 
of  the  tenancy,  it  was  held,  that  the 
landlord  might  distrain  on  that 
part,  within  six  months  after  the 


expiration  of  the  tenancy;  the  sta- 
tute of  Anne  not  being  confined 
to  a  tortious  holding  over,  or  to 
the  holding  of  the  whole  farm 


1626. 

Knight 

V. 

Bennett. 


HoMAN  r.  TiDMARSH,  sued  as  Tinmarsh. 

jUr.  Serjeant  Vaughan  applied  for  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  writ  issued  in  this  cause  and 
all  subsequent  proceedings  thereon,  should  not  be  set  aside 
for  irregularity,  and  why  the  bail-bond  given  by  the  defend- 
ant on  his  arrest  should  not  be  delivered  up  to  be  cancelled. 
The  alleged  irregularity  was,  that  the  defendant,  whose 
name  was  Tidmarsh^  had  been  arrested  by  the  name  of 
Tinmarsh*  The  learned  Serjeant  submitted  that  this  was 
such  a  misnomer  as  would  warrant  the  summary  interfer* 
enoe  of  the  Court,  and  that  the  present  case  was  clearly 
to  be  distinguished  from  that  of  Ahitbol  v.  Beniditto  (a), 
where,  the  defendant  having  been  arrested  by  the  name 
o{ Benedetto f  the  Court,  on  a  similar  application  to  this,  re- 
fused to  interfere,  on  the  ground  that  the  names  were  idem 
ionantes. 


Jan.  26th. 

The  defendant 't 
name  iraa  Tid' 
martk;  be  wai 
arretted  as  Tim* 
nutrtk: — The 
Court  refuted  to 
set  aside  the 
writ,  but  left 
him  to  plead. 


Per  Curiam. — Let  the  defendant  plead  the  misnomer  in 
abatement. 

The  learned  Serjeant  took  nothing  (6). 


(a)  2  Taunt.  401.        (6)  See  also  Stockdale  y.  Blenkin,  1  Price,  277- 
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Thursday^     DoE,  on  the  Several  demises  of  Clark  and  Others,  r. 
^«»  2^'**-  Spencer. 

The  Court  re-  1  HIS  was  an  action  of  ejectment.  At  the  trial,  before 
SJdinW*  Lord  Chief  Justice  Best,  at  Westminster,  at  the  Sittings 
an  action  of        after  last  Trinity  Term,  a  verdict  was  entered  for  the  lessor 

ejectment 

brought  on  the    of  the  plaintiff,  on  the  demise  of  Henry  Dance,  the  provi- 

provisbnai  flw-  sional  assignee  of  the  Court  for  the  Relief  of  Insolvent 
dgnec  of  the  In-  Debtors. 

soWent  Debtors 

Court,  on  the  In  Michoelmcis  Term  last,  Mr.  Serjeant  Wilde  applied 

abtence  of  proof  for  a  rule  nisi,  that  this  verdict  might  be  set  aside,  and  a 

ofthenudor°^  nonsuit  entered,  on  the  ground  that  the  provisional  assig- 

part  of  the  ere-  nee  was  not  in  a  situation  to  maintain  an  ejectment,  not 

ditorSy  and  ap* 

probation  of  one  being  armed  with  the  authority  required  by  the  statute  1 
iLn^T^'^i'der  ^^o.  4,  c.  1 19,  ss.  7  and  1 1— by  the  former  of  which  it  is 
^^  ^^\d r'^th**  provided,  that,  on  the  prisoner's  discharge,  all  hb  estate 
statutes  1  Qeo,  and  effects  which  were  vested  in  the  provisional  assignee, 
and  3  Geo.  4,  c!  ^^^lW  be  assigned  by  him  to  an  assignee  to  be  appointed 
123,  s.  2.  jjy  j.jjg  Court;  and  by  the  latter — that  no  suit  at  law  be 

proceeded  in  further  than  an  arrest  on  mesne  process,  by 
any  assignee  of  the  prisoner's  estate,  without  the  consent 
of  the  major  part  in  value  of  the  creditors,  and  the  appro* 
bation  of  one  of  the  commissioners  of  the  Court;  and  also 
by  the  statute  3  Geo.  4,  c.  123,  s.  2,  which  enacts  **  that 
it  shall  be  lawful  for  the  provisional  assignee  to  sue  in  his 
own  name,  if  the  said  Court  shall  so  order,  for  the  recovery, 
obtaining,  and  enforcing,  of  any  estate,  debts,  effects,  or 
rights,  of  any  such  prisoner." 

The  Court  thought  that  proof  that  the  action  was 
brought  with  the  consent  of  the  major  part  in  value  of 
the  creditors,  and  the  approbation  of  one  of  the  com- 
missioners, or  by  the  order  of  the  Court,  could  not  have 
been  required  at  the  trial.  The  rule,  therefore,  was  re- 
fused (a);  but  the   Lord  Chief  Justice,  in  delivering  the 

(«)   Vide  ante,  p.  7;  S.  C.  3  Bing.  203. 
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opinion  of  the  Court,  said  (a) — "  If  an  action  be  brought         ^^26. 
without  a  proper  authority,  this  Court  might,  perhaps,  stay 
the  proceedings  on  motion,  or  the  Court  for  the  Relief  of 
Insolvent  Debtors  might  order  the  provisional  assignee,  as 
their  officer,  to  discontinue  or  suspend  it.*' 

Mr.  Serjeant  Wilde,  in  this  Term,  obtained  a  rule  nisi 
to  stay  the  proceedings. 

Mr.  Serjeant  Lawes  now  shewed  cause,  submitting  that 
the  appUcation  should  have  been  made  before  verdict,  in 
accordance  with  the  authority  of  Leigh  v.  Keni  (A),  where 
the  Court  of  King's  Bench  refused,  after  verdict,  to  stay 
the  proceedings  in  an  action  of  debt  on  a  penal  statute,  al- 
though there  was  no  affidavit  that  the  offence  was  commit- 
ted within  the  county  where  the  action  was  brought,  and 
within  a  year  before  its  commencement,  in  pursuance  of  the 
statute  Si  Jac.  1,  c.  4.  The  learned  Serjeant  also  con- 
tended that  the  motion  was  improperly  made  in  this  Court; 
and  that,  at  all  events,  it  could  only  be  entertained  by  the 
commissioners  of  the  Insolvent  Debtors'  Court,  who  alone 
had  power  to  control  the  acts  of  their  officers. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — An  appU- 
cation to  the  Insolvent  Debtors*  Court  would  be  of  no  avail, 
for  that  Court  could  not  order  the  proceedings  of  this 
Court  to  be  discontinued.  The  sections  of  the  statutes 
referred  to  are  decisive  to  shew  that  neither  the  provisional 
assignee  of  the  Insolvent  Court,  nor  the  after-appointed 
assignees,  are,  in  any  case,  authorized  to  proceed  in  any 
action  at  law,  or  suit  in  equity,  beyond  certain  defined 
stages,  without  having  previously  obtained  the  consent  of 
the  major  part  in  value  of  the  creditors  of  the  insolvent,  as 

(a)  Ante,  p.  13.  (6)  3  Term  Rep.  362. 
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1826.  well  as  the  approbation  of  one  of  the  commissioners  of  the 
Court,  or  the  order  of  the  Court  itself.  The  case  of  Chal- 
mers V.  Page  (a),  is  an  authority  to  shew  that  an  assignee 
cannot  take  an  equitable  interest  in  the  property  assigned 
to  him,  independently  of  the  legal  interest. 

Lord  Chief  Justice  Bbst. — This  application  is  made  to 
the  Court  under  the  eleventh  section  of  the  statute  1  Geo.  4, 
c.  119,  and  the  ^^co;ic/ section  of  the  statute  3  Geo.  4,  c.  123: 
the  former  enacts  that  no  suit  at  law  be  proceeded  in  fur- 
ther than  an  arrest  on  mesne  process^  by  any  assignee  of 
a  prisoner's  estate,  without  the  consent  of  the  major  part 
in  value  of  the  creditors,  and  the  approbation  of  one  of  the 
commissioners  of  the  Court;  the  latter,  that  it  shall  be  law- 
ful for  the  provisional  assignee  to  sue  in  his  own  name,  if 
the  Court  shall  so  order,  for  the  recovery,  obtaining,  and 
enforcing,  of  any  estate,  debts,  &c.,  of  the  insolvent.  We 
have  already  decided,  on  a  motion  to  set  aside  the  verdict 
in  this  case  (6),  that  it  was  not  incumbent  on  the  plaintiff 
to  prove  at  the  trial,  that  the  action  was  brought  with  the 
consent  of  the  major  part  in  value  of  the  creditors,  or  with 
the  approbation  of  one  of  the  commissioners,  or  by  the  or- 
der of  the  Court.  The  principal  objects  of  the  Legisla- 
ture in  the  passing  of  these  statutes  evidently  were,  to 
convey  to  the  provisional  assignee,  in  the  first  instance, 
and  afterwards  to  the  assignees  who  might  eventually  be 
appointed,  the  legal  estate  in  the  effects  of  the  insol- 
vent, and  to  secure  the  creditors  from  an  improvident  ex* 
penditure  of  his  estate ;  not  to  furnish  an  unjust  defence 
to  parties  sued  by  the  provisional  or  after-appointed  as- 
signees. This  defendant  has«  no  right,  in  any  Court,  to 
be  heard  on  the  objections  he  has  now  urged.  I  do  not  say 
that  this  Court  has  not  power  to  stay  proceedings  in  such 

(a)  3  Barn.  &  Aid.  697-  (ft)  Ante,  p.  7- 
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a  case  as  this,  where  the  assignee  appears  to  have  acted  with-  1626. 
out  the  authority  he  is  required  to  have;  hut  then  it  should 
be  on  the  application  of  a  creditor,  and  we  should  require 
to  be  shewn  a  very  strong  case:  and  as  the  Court  of  In- 
solvent Debtors  clearly  have  power  to  control  the  acts  of 
their  own  officers,  the  application  would  be  better  made  to 
theniy  they  having  the  means  of  estimating  the  propriety 
of  the  proceedings,  and  of  ascertaining  whether  or  not  the 
suit  be  calculated  to  benefit  the  estate ;  whereas,  if  we  in- 
terfere, we  might  unconsciously  be  doing  it  injury.  It  has 
been  truly  said,  that  the  Insolvent  Debtors'  Court  cannot 
stay  proceedings  here;  but  there  is  nothing  to  prevent 
their  ordering  their  oiBcer  to  do  that  which  they  see  ad- 
visable. The  Lord  Chancellor  has  no  power  to  prevent  a 
Court  of  law  from  proceeding  in  any  case;  his  authority 
can  only  be  exercised  on  the  parties  who  urge  such  pro- 
ceedings in  defiance  of  his  injunction.  Where  a  suit  has 
been  commenced  by  the  assignees  of  a  bankrupt  without  the 
concurrence  of  the  creditors,  the  practice  is  to  restrain 
them  for  the  future,  but  not  to  stay  the  proceedings,  I 
am  of  opinion  that  this  rule  should  be  discharged, 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough  con- 
curred. 

Mr.  Justice  Gaselee. — In  Ex  parte  Whitchurch  (a),  the 
Lord  Chancellor  expressed  his  disapprobation  of  the  con- 
duct of  the  assignee  of  a  bankrupt,  in  suing  without  autho- 
rity; still  he  did  not  stay  the  proceedings;  he  merely  re- 
strained the  assignee  from  future  acts.  Here,  the  legal 
estate  in  the  insolvent's  property  was  clearly  vested  in  the 
provisional  assignee  of  the  Insolvent  Court;  he,  therefore, 
was  legally  entitled  to  maintain  the  action.  If  he  has  im- 
providently  or  improperly  instituted  the  suit,  he  is  amen- 

(a)  1  Atk.  210. 
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able  to  the  Court  whose  officer  he  is;  they  have  the  best 
means  of  judging  in  such  a  case  as  this. 


(a)  See  WOUsy.  EllioU,  ( 1  Moore 
&  Payne,  19;  5.  C.  4  Bing.  392), 
where  the  assignment  executed  by 
an  insolvent  on  filing  his  petition, 
was  held  so  completely  to  vest  all 


Rule  discharged  (a). 

his  estate  in  the  provisional  assig- 
nee, that  the  insolvent's  death  be- 
fore the  day  of  hearing  did  not 
avoid  it. 


Jan.  27M. 

On  the  day  ap« 
pointed  for  the 
trial  of  a  writ  of 
right,  the  sheriff 
returned  that 
one  of  the 
knights  was, 
from  illness,  in- 
capable of  at- 
tending; this 
was  confirmed 
by  the  affidavit 
of  his  medical 
attendant — 
The  Court  al- 
lowed a  vemre 
to  issue,  fi)r  sum- 
moning another 
knight,  and  a 
habeat  corpora 
to  compel  the 
appearance  of 
the  three  knights 
who  had  abready 
appeared,  and  of 
the  recognitors, 
on  a  subsequent 
day. 


Tooth,  Demandant;  Bagwell,  Tenant. 

J.  HIS  being  the  day  on  which  the  trial  at  bar  of  a  writ 
of  right  between  the  above  parties  was  appointed  to  be  had, 
the  Secondary  proceeded  to  call  the  grand  assize.  The 
first  of  the  knights  appeared ;  on  the  second.  Sir  George 
AldersoHy  being  called,  a  medical  gentleman  made  oath 
that  he  was  too  ill  to  attend,  and  that  the  state  of  his 
health  was  such  as  to  render  it  highly  improbable  that  he 
would  be  able  to  appear  on  any  adjournment  day  in  the 
Term.  After  some  preUminary  conversation,  the  Lord 
Chief  Justice  directed  that  it  should  be  made  to  appear 
on  the  Sheriff's  return  to  the  writ,  that  it  had  been  stated 
on  oath  that  Sir  George  Atderson,  one  of  the  knights,  was 
ill  and  unable  to  attend,  and  likely  to  continue  so.  The 
other  two  knights  appeared,  as  did  also  most  of  the  Jurors, 
some  being,  for  various  reasons,  excused.  The  tenant's 
counsel  refusing  to  allow  the  trial  to  proceed  in  the  absence 
of  one  of  the  knights — 


Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant  Taddy  mov- 
ed (a) — that  the  process  issued  for  chusing  and  summon- 


{a)  The  learned  Serjeants  pro-      move  for  a  rule  nm;  but  the  Lord 
posed,  in  the  first  instance,  to      Chief  Justice  observed,  that  rules 
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ing  the  grand  assize  should  be  taken  off  the  roll;  and  that 
a  new  venire^  with  an  entry  of  continuancesi  should  be  is- 
sued, for  summoning  four  knights  to  chuse  the  grand  as- 
size; or,  that  the  demandant  should  be  at  liberty  to  en- 
ter a  suggestion,  stating  the  inability  of  Sir  George  AU 
derscn  to  attend,  by  reason  of  sickness  and  bodily  infir- 
mity; and  that  Sir  George  should  be  discharged  from  at- 
tending, and  a  venire  be  issued  to  summon  another  knight  in 
his  stead,  and  a  habeas  corpora  to  compel  the  attendance  of 
the  other  three  knights,  and  the  recognitors  already  chosen. 
The  learned  Serjeants  submitted,  that  the  Court  had 
power  to  adopt  either  of  these  courses,  in  order  to  prevent 
an  entire  failure  of  justice.  They  referred  to  the  case  of 
Lord  Windsor  v.  St.  John  (a)  and  the  Year  Book  (A),  to 
shew  that  a  rule  in  the  latter  alternative  had  been  granted 
on  the  death  of  one  of  the  knights;  and  cited  Rex  v. 
Cawle  (c)  for  the  purpose  of  shewing,  that,  where  a  venire 
out  of  the  usual  course  of  practice  is  required,  it  is  neces- 
sary first  to  enter  a  suggestion  of  the  ground  of  the  appli- 
cation. In  that  case,  the  party  desired  to  enter  a  sugges- 
tion for  the  purpose  of  having  a  certiorari  issued  into  a 
new  county,  laying,  as  one  of  the  grounds  of  his  applica- 
tion, that,  from  certain  circumstances,  he  could  not  hope 
to  have  a  fair  trial  in  the  tovrn  of  Bertoick-upon-Tweed, 
whence  the  process  originally  issued ;  and  Lord  Mansfield, 
in  delivering  the  opinion  of  the  Court,  said :  ''  The  law  is 
dear  and  uniform  as  far  back  as  it  can  be  traced.  Where 
the  Court  has  jurisdiction  of  the  matter,  if  from  any  cause 
it  cannot  be  tried  in  the  place,  it  shall  be  tried  as  near  as 
may  be.     All  local  matters  arising  in  Wales,  triable  in  this 


1826. 

Tooth, 

Deromndant; 

Baowell, 

Tenant 


to  shew  cause  were  entirely  of 
modem  introduction,  and  that,  as 
the  present  case  was  one  of  antient 
practice,  be  doubted  whctber  the 
modem  ougbt  to  be  engrafted  on 
it ;  at  all  events,  he  said,  the  Court 


might  require  the  application  to 
be  answered  at  once. 

(o)  Dyer,  98. 

(b)  22  Edw.  3,  fol.  18. 

(f )  2  Burr.  869. 


^38 


CASES  IN  HILARY  TERM, 


1826. 

Tooth, 

Demandant; 

Bagwell, 

Tenant. 


Court,  are,  by  the  common  law,  tried  by  a  Jury  of  the 
next  county  in  England.  So,  as  to  the  Cinque  ports,  the 
venire  facias  shall  be  awarded  de  vicineio,  of  the  next  vill, 
either  in  the  county  of  Kent  or  the  county  of  Sussex.  So 
it  is  also  as  to  the  Isle  of  Eli/.  So,  likewise,  as  to  Ire- 
land^  a  venire  was  directed  to  the  sheriff  of  Salop^  as  the 
next  English  county^  So,  in  parts  of  England  itself, 
where  an  impartial  trial  cannot  be  had  in  the  proper 
county,  it  shall  be  tried  in  the  next."  It  is,  therefore, 
clear  that  the  Court  may  exercise  a  jurisdiction  over  its 
own  process. 


Mr.  Serjeant  Vaughanand  Mr.  Serjeant  Wilde,  contra. — 
It  is  altogether  a  matter  of  discretion  with  the  Court, 
whether  they  will  or  will  not  exercise  a  jurisdiction  in  fa- 
vour of  what  has  always  been  deemed  a  vexatious  proceed- 
ing. The  disinclination  of  the  Court  to  facilitate  a  de- 
mandant in  a  writ  of  right  was  strikingly  manifested  in  the 
case  of  ^£fa;;i^,  demandant;  Radway,  tenant  (a);  where, 
on  a  motion  to  quash  a  writ  of  summons,  on  the  ground 
that  due  notice  of  executing  it  had  not  been  served  on  the 
attorney  for  the  tenant.  Lord  Chief  Justice  Gibbs  said, 
that  the  rule  which  had  been  adopted  on  consideration, 
was,  that,  as  a  writ  of  right  generally  sought  to  disturb  a 
possession  which  had  continued  for  a  considerable  length 
of  time,  the  Court  would  not  assist  the  demandant  in  get- 
\ug  over  any  difficulties  that  might  occur  to  him;  and  ]VIr. 
Justice  Heath  also  said,  that  it  was  in  general  a  very  vex- 
atious proceeding :  the  motion,  therefore,  was  negatived. 
The  Court  will  not,  unless  fettered  by  precedent,  accede 
to  the  present  application.  In  a  case  of  this  nature,  the 
mode  of  trial  is  by  a  Jury  of  sixteen,  composed  oi  four 
knights  and  twelve  recognitors — persons  chosen  by  the 
knights.     The  trial  cannot  be  had  in  any  other  way;  and, 


(a)  1  Marsh.  602. 
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although  one  of  the  knights  might  be  prevented  by  sick- 
ness from  attending,  if  Hving,  none  other  can  be  substitut- 
ed for  him.  In  the  case  referred  to,  one  of  the  knights 
was  dead ;  besides,  there,  the  knights  had  not  made  their 
election  of  recognitors,  as  here.  There  is,  therefore,  a 
material  difference  between  that  case  and  the  present.  A 
mere  temporary  illness  is  suggested  here,  with  the  impro- 
bability of  the  knight's  being  of  ability  to  attend  during 
the  term.  This  is  not  a  case  for  favour.  What  the  Court 
will  be  disposed  to  grant,  is  merely  ex  debito  jusiiiue,  not 
as  a  matter  of  indulgence.  In  the  case  in  the  Year  BookSf 
the  only  question  was  as  to  the  proper  process — whether  a 
distringas  or  a  habeas  corpora  should  issue.  If  this  had 
been  the  case  of  the  death  of  one  of  the  knights  or  recogni- 
tors, it  might  have  been  different ;  but  nothing  short  of  the 
absolute  impossibility  of  attendance  could  warrant  the  Court 
in  acceding  to  this  application.  If  they  do  so,  injustice  will 
be  done  to  the  tenant.  On  the  grounds,  therefore,  of  in- 
expediency, of  the  absence  of  all  precedent,  and  of  th^ 
peculiar  nature  of  the  proceeding,  the  objections  to  the 
exercise  of  any  discretion  which  the  Court  may  have,  are 
so  powerful,  that,  without  better  grounds  than  have  been 
shewn,  they  will  not  afford  any  facility  to  the  demandant. 


1826. 

Tooth, 

Demandant ; 

Bagwell, 

Teiumt, 


Lord  Chief  Justice  Best. — It  has  been  strongly  pressed 
upon  us  in  this  case,  that  the  proceeding  by  writ  of  right 
is  vexatious,  and  of  a  nature  not  to  be  favoured  by  the 
Court.  That  argument  assumes  too  much ;  for,  how  de- 
sirable soever  we  may  think  it  that  the  period  allowed  for 
bringing  such  a  writ  should  be  narrowed,  still  there  may 
be  cases  in  which  a  long  delay  in  asserting  a  right  is  una- 
voidable. The  Legislature  seemed  to  feel  this,  when  they 
limited  the  time  for  bringing  an  ejectment  to  twenty  years, 
leaving  the  proceeding  by  writ  of  right  to  be  taken  as  be- 
fore. Rights  to  easements  are  estabUshed  by  twenty  years* 
enjoyment,  and  they  are  destroyed  by  non-user  for  a  like 
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Tooth, 

Demandant; 

Bagwell, 

Tenant. 


period.     It  would  be  very  desirable,  in  my  opinion,  that 
titles  to  real  property  should  be  rendered  indefeasible  as 
soon  as  may  be;  and  that  the  time  for  bringing  a  writ  of 
right  should  be  shortened,  and  the  mode  of  prosecuting 
it  rendered  less  complicated.    But,  whilst  the  present  mode 
of  proceeding  is  conformable  to  the  existing  law,  the  Court 
cannot  call  it  vexatious,  or  throw  any  obstacle  in  the  de- 
mandant's way.     It  has  undoubtedly  been  said  by  the 
Judges,  on  various  occasions,  that  they  would  not  assist  a 
demandant;  but  that  was  where  he  had  been  guilty  of 
laches^  and  had  applied  to  the  Court  for  leave  to  amend  a 
mistake  (a).     The  case  is  different  where  the  delay  is  oc« 
casioned  by  the  act  of  God;  the  Court  may  then  inter- 
pose ;  for  tictus  Dei  neminifadt  injuriam.    Here  no  blame 
is  attributable  to  the  party.    The  demandant  is  prevented 
from  proceeding  by  the  illness  of  one  of  the  knights ;  and 
it  appears  from  the  Sheriff*'s  return,  and  also  from  the  affl* 
davit  of  his  medical  attendant,  that  it  is  not  probable  that  hb 
health  will  permit  him  to  attend  on  any  adjournment  day 
within  the  Term.     We  cannot  postpone  the  trial  in  the 
hope  of  Sir  George's  recovery,  neither  are  we  to  wut  till 
his  death  before  we  summon  another  knight  in  his  stead. 
We  have,  it  is  true,  no  precedent  to  guide  our  decision; 
but  good  sense  will  direct  us. 

Two  modes  of  relieving  the  demandant  are  pointed  out 
to  us — the  Jirsi  is,  that  the  process  issued  for  chusing  and 
summoning  the  grand  assize  should  be  taken  off"  the  roll; 
and  that  a  new  venire ,  with  an  entry  of  continuances,  should 


(a)  In  Maidment  v.  Jukes  (1 
New  Rep.  429),  where  the  de- 
mandant in  a  writ  of  right  prayed 
to  be  allowed  to  discontinue,  on 
account  of  the  omission  of  one 
step  in  a  descent,  the  Court  re- 
fused to  assist  him.     See  also 


Dumsday  y.  Hughes,  3  Bos.  &  Pol. 
453 ;  Charlwood  v.  Morgan,  1  New 
Rep.  66;  Baylis  v.  Manning,  Id. 
233;  Hull  V,  Blake,  4Twn%. 572; 
and  Tooth  v.  Boddington,  ante,  Vol. 
8,  p.  42;  S.C.  1  Bing.  208. 
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be  issued  for  summoning  four  knights  to  chuse  the  grand 
assize — the  second,  that  the  demandant  should  be  at  li- 
berty to  enter  a  suggestion,  stating  the  inability  of  Sir 
Oecrge  Alderson  to  attend,  by  reason  of  sickness  and  bo- 
dily infirmity;  and  that  Sir  George  should  be  discharged 
from  attending,  and  a  venire  be  issued  to  summon  another 
knight  in  his  stead,  and  a  habetis  corpora  to  compel  the  at- 
tendance of  the  other  three  knights,  and  the  recognitors 
already  chosen. 

The  first  b  unnecessary,  for  we  have  already  a  good 
grand  assize,  with  the  exception  of  a  knight.  I,  therefore, 
think  the  latter  mode  preferable,  viz.  to  issue  a  venire  for 
another  knight,  and  a  habeas  corpora  to  compel  the  at- 
tendance of  the  other  three,  and  of  the  recognitors  already 
elected.  We  are  not  quite  without  authority  on  this  point. 
The  case  in  the  Year  Books,  though  containing  mere  o6f- 
ier  dicta,  is  sufiicient  for  the  purpose,  these  dicta  falling 
from  persons  familiar  with  the  subject,  which  at  that  time 
was  of  more  frequent  occurrence.  I  feel  the  less  hesitation, 
as  our  decision  will  be  subject  to  the  review  of  a  Court  of 
error.  In  the  King  v.  Cowle,  Lord  Mansfield  said,  that 
etery  Court  has  authority  to  control  its  own  process.  This 
general  rule  admits  of  no  exception ;  its  observance  b  per- 
haps more  essential  in  a  writ  of  right  than  in  any  other 
tose.  In  Lord  Windsor  v.  St.  John,  one  of  the  knights 
died;  and  one  of  the  Judges  said,  that,  in  such  a  case,  it 
was  the  practice  to  do  that  which  it  is  proposed  to  do  in 
diis  instance.  A  distinction  has  been  taken  by  the  coun- 
sel ibr  the  tenant,  between  that  case  and  the  present,  on 
the  ground  that  there  the  knight  was  dead,  whilst  here 
the  incapacity  to  attend  may  be  only  temporary.  But 
it  seems  to  me  that  what  has  been  done  in  the  case  of  the 
death  of  one  of  the  knights,  may  with  equal  reason  be  done 
in  the  case  of  his  permanent  inability  to  attend,  through 
sickness.     I,  therefore,  think  that  Sir  George  Alderson 

VOL.  XI.  R 
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Tooth, 

Demandant; 

Bagwell, 

TenanU 
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Tooth, 

Demandant ; 

Baowrll, 

Tenant 
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should  be  discharged  from  attending,  and  the  venire  and 
habeas  corpora  issued  as  prayed. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is  true 
that  this  case  is  not  exactly  parallel  with  that  which  has 
been  presented  to  us  as  an  authority.  But  the  principle 
is  the  same,  whether  the  attendance  of  the  party  be  ren- 
dered impossible  by  death,  or  merely  by  sickness.  Ac- 
cording to  this  view  we  have  already  this  day  acted,  in  ex- 
cusing the  attendance  of  some  of  the  recognitors  who  were 
sworn  to  be  from  illness  incapable  of  attending.  The  case 
of  Adams  and  Radway  has  not  the  least  bearing  on  this. 
There,  the  party  had  been  guilty  of  laches^  and  was  not  a 
fit  subject  for  the  indulgence  of  the  Court. 


Mr.  Justice  Burrouoh. — As  long  as  the  writ  of  right 
is  a  proceeding  recognized  by  the  law,  we  are  bound  to 
entertain  it.  It  b  not  for  the  Court  to  throw  any  obsta- 
cles in  the  way  of  the  demandant.  Where,  indeed,  he  has 
been  irregular,  the  Courts  have  declined  to  shew  him  fa- 
vour. If,  however,  the  act  of  God  imposes  a  hardship, 
it  is  always  a  case  for  the  interference  of  the  Court.  Here, 
it  is  sworn,  that  one  of  the  knights  is  in  such  a  precarious 
state  as  to  render  it  highly  improbable  that  we  can  have 
his  attendance  at  any  time  in  this  Term.  He  is,  therefore^ 
for  this  purpose,  as  if  he  had  ceased  to  exist. 


Mr.  Justice  Gaselee. — Granting  the  application  in  the 
terms  first  proposed  might  be  an  indulgence  to  the  de- 
mandant; but  not  so  as  to  the  alternative.  I  do  not  ap« 
prehend  that  tliere  can  be  any  error  in  stating  upon  the  re- 
cord that  which  is  suggested ;  and,  as  it  clearly  appears  that 
there  is  no  probability  of  our  obtaining  the  attendance  of 
Sir  George  Alderson,  there  can  be  no  reason  why  another 
knight  should  not  be  summoned  in  lieu  of  him. 
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A  day  must  be  given  to  the  parties  to  appear  in  three         1826. 
weeks  of  Ectster;  and  the  rule  for  a  venire  to  summon  ano* 

TOOTIJ, 

ther  knight}  and  a  habeas  corjjora  to  compel  the  attend-     Demandant; 
ance  of  the  other  knights  and  the  recognitors,  must  be        Tenant ' 
made — 

Absolute. 


ScAMAN  and  Others  v.  Maw.  ?""!;^' 

^^  Jan,  28M. 

JL  H£  following  case  was  sent  by  his  Honour  the  Vic6  A  surrender  of 

Chancellor,  for  the  opinion  of  the  Judges  of  this  Court: —  miseimadeby 

a  married  wo- 

''  Mary  BuUen,  the  wife  of  PhiRp  Bullen,  was  entitled  ^^^^'iX*'"" 
to  a  certain  copyhold  tenement,  consisting  of  a  messuage,  '^'^h^'  "^ 
with  the  out-buildings,  and  Jifty-six  acres  of  land,  within  testified  by  ku 
and  parcel  of  the  manor  of  Greetham  in  the  county  of  miuance  under 
Lincoln.  |f»  *J^T? 

been  first  solely 

At  a  Court  Baron  and  Customary  Court  holden  in  and  *°4  secretly  ex- 

amined  by  the 

for  the  said  manor,  on  the  10th  day  of  December,  1795,  steward:— 
by  the  steward  of  the  said  manor,  the  said  Mary  Butten 
was  duly  admitted  to  the  said  tenement,  to  hold  to  her  and 
iier  heirs,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  by  the  accustomed  rents  and  services; 
and  immediately  afterwards,  at  the  same  Court,  the  said 
Mary  BuUen,  being  first  solely  ^md  secretly  examined  by 
the  said  steward,  did  surrender  into  the  hands  of  the  lord 
of  the  said  manor,  by  the  acceptance  of  the  said  steward, 
the  said  tenement,  to  the  use  of  the  said  Philip  Bullen, 
bis  heirs  and  assigns,  for  ever;  to  which  said  Philip  Bui- 
len,  then  personally  present  in  full  Court,  the  lord  of  the 
8ldd  manor,  by  his  said  steward,  did  grant  thereof  seisin 
by  the  rod,  according  to  the  custom  of  the  said  manor,  to 
have  and  to  hold  the  said  tenement  and  premises  unto 
him  the  said  Philip  BuUen,  his  heirs  and  assigns,  for 
ever,  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  the  accustomed  rents  and  services;  and 

r2 
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18126.         the  said  Philip  BuUen  thereupon  paid  the  fine  payable 
for  such  admittance,  and  did  fealty,  and  was  admitted  ac- 
V.  cordingly.     There  is  no  special  custom  in  the  manor  of 

Greeihamy  as  to  the  surrender  of  copyhold  estates  belong- 
ing to  femes  covertes.** 

The  question  for  the  opinion  of  the  Court  was — Whe- 
ther the  aforesaid  surrender  made  by  the  said  Mary  Bui" 
len  to  the  use  of  her  husband  the  said  Philip  BuUen,  was 
a  valid  surrender  of  the  said  copyhold  tenement  to  the  use 
of  the  said  Philip  Bullen,  his  heirs  and  assigns. 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  Wilde,  for  the  plaintiffs. — This  was  a  valid 
surrender.  The  wife  was  admitted  on  the  10th  December , 
1795;  her  surrender  and  the  admittance  of  her  husband 
took  place  at  the  same  Court,  the  husband  paying  the 
fine.  These  facts  establish  the  cognizance  of  the  bus- 
band,  and  his  assent,  which  is  equivalent  to  his  joining  in 
the  surrender.  It  is  clear  that  the  husband  and  wife  to- 
gether, may,  without  any  special  custom,  make  a  valid  sur« 
render.  The  object  of  the  husband's  joining  is  only  for 
the  protection  of  his  interest;  none  other  can  be  assigned. 
Here,  the  entire  interest  in  the  estate  was  in  the  wife,  and 
she  had  been  admitted  tenant.  The  acts  of  the  hus- 
band, therefore,  could  neither  forfeit  nor  convey  any  title. 
The  wife  was  the  only  person  who  could  pass  any  bene- 
ficial interest.  Her  admittance,  notwithstanding  her  co- 
verture, marked  the  absence  of  any  legal  interest  in  her  hus- 
band ;  and  the  fealty  was  done  by  the  husband  alone*  By 
joining  in  the  surrender,  the  husband  could  do  no  more 
than  give  efficacy  to  the  wife's  act;  his  assent  would  have 
the  same  effect.  In  Compton  v.  Collinson  (a),  a  married 
woman  was  living  separate  from  her  husband,  under  a 
deed,  by  which  he  covenanted  that  she  should  enjoy,  to 

(a)  1  H.  Blac.  334. 


IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  GEO.  IV. 

her  own  use,  all  the  property  that  should  come  to  her  1826. 
during  the  coverture,  and  that  he  would  join  in  any  uses 
she  might  think  fit  to  appoint.  After  the  separation,  a 
copyhold  estate  descended  to  her;  she  surrendered  it 
without  her  husband ;  and  it  was  objected,  that  the  sur- 
render was  therefore  not  valid :  but  the  Court  held,  that 
the  covenants  into  which  the  husband  had  previously  en- 
tered, in  the  deed  of  separation,  must  be  taken  to  be  a 
sufficient  expression  of  assent  by  him  to  the  acts  of  his 
wife.  So,  here,  as  the  assent  of  the  husband  was  given 
at  the  moment,  and  his  admittance  was  contemporaneous 
with  the  surrender,  the  whole  must  be  taken  as  one  trans- 
action, and  the  surrender  and  admittance  consequently 
deemed  valid. 

Mr.  Serjeant  Bosanquei,  contra, — A  feme  coverte  may, 
independently  of  any  special  custom,  after  being  privately 
examined  by  the  steward,  surrender  her  copyhold  estate 
to  the  use  of  her  husband,  he  joining  in  the  conveyance; 
and  it  has  been  held,  that  a  special  custom  allowing  the 
wife  alone  to  make  the  surrender,  with  the  assent  of  her 
husband,  without  his  actually  joining  in  it,  might  also  be 
good.  Here,  however,  no  special  custom  is  stated;  the 
question,  therefore,  is,  whether,  in  such  case,  the  wife*s 
surrender  at  a  Court  at  winch  the  husband  was  present,  is 
good.  To  be  valid,  the  surrender  must  be  made  so  as  to 
pass  the  estate  to  the  lord,  through  whom  the  person  ad- 
mitted would  derive  his  right.  In  Compton  v.  ColUnson^ 
fS^e  feme  was  virtually  sole^  she  being  by  deed  separated 
from  her  husband,  who  had,  by  his  own  act,  formally  re- 
iaounced  all  interest  in  her  separate  property.  In  Stevens 
d.  Wise  V.  Tyrrel  (a),  a  custom  for  a  wife  to  surrender 
her  copyhold  lands  without  the  assent  of  her  husband, 

^/i)  2  WiU.  1 . 
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1826.  was  held  to  be  bad,  and  Lord  Chief  Justice  WiUes  there  ob- 
served :  ''  It  was  said,  that,  if  s,feme  coverte  levies  a  fine,  it 
shall  bmd  her  and  her  heirs,  if  the  husband  does  not  enter 
and  avoid  the  estate  of  the  conusee,  because  she  was  ex- 
amined, and  had  power  over  the  land  (a).  But  the  reason 
given  in  Hobart  (b)  is,  that  she  is  estopped  to  say  she  was 
coverte;  and  a  fine  levied  by  t^feme  coverte  of  freehold 
lands  was  compared  to  a  surrender  by  her  in  fee  of  copy- 
hold lands  entailed,  whereof  no  fine  can  be  levied,  and 
which  would  bar  the  issue;  and  this  at  first  seemed  to  have 
some  weight  with  the  Court:  but  at  length  they  resolved 
that  this  custom  cannot  be  supposed  to  have  had  any  rea« 
spnabl^  commencement;  that  it  is  contrary  to  law  and  the 
policy  of  the  nation,  and  tends  to  make  wives  independent 
of  their  husbands ;  and  that  no  tolerable  reason  was  given 
at  the  bar  for  the  custom."  In  Taylor  v.  Philips  (c),  a 
wife,  seised  of  copyhold  lands,  in  the  presence  of  her  hus- 
band, but  without  his  joining,  surrendered  them  to  the  use 
of  her  will.  Lord  Hardwicke  at  first  thought  that  the  sur- 
render might  be  good  by  special  custom ;  but,  in  his  judg- 
ment, he  said:  *'  I  am  doubtful,  abstracted  from  the  cus- 
tom, how  far  this  can  be  a  good  surrender  to  the  usq  of 
the  will.  The  person  must  take  the  lands  by  the  surren- 
der, of  which  the  instrument  of  appointment  only  directs 
the  uses;  because  he  must  come  in  under  the  estate  of  the 
lord,  and  by  that  medium.  It  makes  no  difierence.  that 
this  passes  no  interest  at  the  making;  because  there  must 
be  a  surrender  of  the  estate  into  the  hands  of  the  lord,  to 
make  it  take  effect  immediately,  or  in  futurOf  by  the  ap- 
pointment to  be  made.  It  is  not  material  whether  the 
nses  are  to  arise  immediately,  or  by  subsequent  act  of 
appointment,  for  it  must  be  by  the  surrender;  and,  in 
order  to  that,  the  estate  must  pass  into  the  hands  of  the 

{a)  10  Rep.  43  a.  {h)  Hob.  226.  (c)  I  Vez.  229. 
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lord,  through  which  it  must  be  taken.  The  question,  1826. 
then,  is,  whether  the  wife  c^n  surrender  that  estate  into 
die  bands  of  the  lord,  so  as  to  make  it  effectual.  A  fine 
differs  from  the  case  of  a  surrender,  for  that  will  be  good 
against  the  heir  by  estoppel,  although  it  passes  no  estate 
at  all;  but,  if  a  surrender  is  not  good,  there  will  be  no  es- 
toppel, and  no  estate  can  pass  into  the  hands  of  the  lord.** 
In  Compton  v.  Collinson,  the  Court  regarded  the  acts  of 
the  wife,  she  being  separated  from  her  husband,  in  the 
same  light  as  they  would  have  done  had  she  been  sole. 
Mr.  Justice  BuUer  said  (a):  ''  The  principal  question  to 
be  considered  is,  what  was  the  effect  of  the  deeds  of  separ- 
ation. Another  question  is,  whether,  without  any  custom, 
the  surrender  was  good ;  which  is  a  legal  question,  and 
new,  and  well  deserving  consideration;*'  and  w]mp  that 
case  afterwards  came  before  this  Court,  Lord  Lough^ 
borough^  in  delivering  judgment,  said  (6):  '^  The  main 
and  substantial  ground  of  the  case  is,  that  the  wife  is 
the  tenant  of  the  copyhold,  and  not  the  husband;  that 
the  estate  can  be  forfeited  or  surrendered  only  by  her 
acts,  not  by  his;  that  the  authority  which  he  acquires  by 
his  marital  rights,  to  direct  and  control  her  acts,  is,  by  his 
covenant,  in  the  present  instance  annulled,  or  at  least  sus- 
pended.'* The  whole  case  turned  upon  that  argument; 
but  it  is  now  clearly  established  that  a  mere  separation 
cannot  operate  a  suspension  of  the  marital  rights.  All  the 
cases  on  the  subject  arc  collected  in  a  note  by  the  editor 
of  Browns  Chancery  Cases  (c) ;  from  these  it  clearly  ap- 
pears that  the  doctrine  that  once  prevailed,  of  consider- 
ing 9k  feme  coterie  living  apart  from  her  husband  in  the 
light  of  a/e»i^  *ote,  is  now  no  longer  recognized.  The 
rules  of  conveyancing  are  strict  and  technical ;  the  mere 
presence  of  the  husband  in  Court  at  the  time  of  the  sur- 

ro)  2  Bro.  Ch.  Cas.  384.  (/>)  ]  H.  Bine.  351. 

(f )  Eden's  Edit.  Vol.  2,  p.  377,  n 


24S 


CASES  IN  HILARY  TERM, 


1826. 


render,  could  not,  of  itself,  render  that  surrender  a  va- 
lid conveyance  of  the  estate.  As,  therefore,  no  custom  is 
shewn,  to  authorize  the  surrender  here  made,  it  cannot  be 
supported. 

Cur.  adv.  vuli. 


The  following  certificate  was  afterwards  sent  to  the 
Vice  Chancellor: — 

'^  Having  heard  this  case  argued  by  counsel,  and  con- 
sidered it,  we  are  of  opinion  that  the  surrender  made  by 
the  said  Mary  BuUen  to  the  use  of  her  husband  the  said 
Philip  Bullen,  having  been  made  in  his  presence,  and 
with  his  assent,  testified  by  his  immediate  admittance  un- 
der it,  and  she  having  been  first  solely  and  secretly  exam- 
ined b3i9die  steward,  was  a  valid  surrender  of  the  said  co- 
pyhold tenement  to  the  use  of  the  said  Philip  BuUen^  his 


heirs  and  assigns. 


W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee." 


Saturday^ 
Jan*  2Qth 

An  affidavit  of 
debt  stated  that 
theplaintifilihad 
furnished  goods 
to  the  amount 
of  2,000/.  to  one 
N.,  for  whom 
the  defendant 
undertook  to  be 
answerable ; 
that  N,  had 
since  failed,  and 
paid  a  dividend 
of  four  shillings 
in  the  pound 
only ;  and  that 
l,600/.reroained 
due  to  the  plain- 
tm-.—JIeid 
sufficient. 


Collins  and  Another  v.  Wallis. 

M,R.  Serjeant  Wilde  moved  for  a  rule  calling  on  the 
plaintiffs  to  shew  cause  why  the  bail-bond,  which  had  been 
given  by  the  defendant  in  this  case,  should  not  be  delivered 
up  to  be  cancelled,  on  the  ground  that  he  had  been  ar- 
rested and  held  to  bail  for  unliquidated  damages.  The 
affidavit  of  debt  stated,  that  the  defendant  had  applied  to 
the  plaintiffs  to  furnish  coals  to  the  amount  of  2,OO0L  and 
upwards  to  one  Nicholls,  for  whom  the  defendant  under- 
took to  be  answerable;  that  Nicholls  had  since  failed,  and 
paid  a  dividend  o(/our  shillings  in  the  pound  only;  where- 
by a  sum  of  l^GOO/.  remained  due  to  the  plaintiffs.  The 
learned  Serjeant  contended,  that,  as  the  defendant  was. 
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at  all  events,  only  collaterally  liable,  and  as  the  damages 
were  unliquidated  until  assessed  by  a  Jury,  the  defendant 
could  not  legally  be  held  to  bail. 

Per  Curiam. — To  constitute  a  case  of  unliquidated  dam- 
ages, the  debt  must  be  of  such  a  nature  that  its  amount 
cannot  be  ascertained  but  by  the  intervention  of  a  Jury. 
That  is  not  the  case  here.  The  amount  due  to  the  plain- 
tiffs on  the  defendant's  undertaking,  is  as  clearly  ascertain- 
able as  if  the  goods  had  been  delivered  to  the  defendant 
himself. 

Rule  refused  (a). 

(a)  See  Cope  v.  Joseph,  9  Price,  156. 


1826. 


Collins 

V. 

Wallis. 


KiNDERLEY,  Demandant;  Graham^  Tenant;    Ogle, 

Vouchee. 

iUR.  Serjeant  Bosanquet  moved  that  this  recovery  might 
be  amended.  It  was  suffered  in  the  year  1798.  In  the 
deed  to  lead  the  uses,  the  property,  which  consisted  of  two 
acres  and  a  half  of  land,. was  described  as  ''  situate  in  the 
parish  of  Abbotsworthy^  in  the  county  of  Southampton^  in 
the  common  field  oi  Abbotsworthy  aforesaid."  The  reco- 
very was  suffered  as  of  land  in  Martyrsworthy.  It  appear- 
ed that  the  descriptions  in  both  were  wrong;  there  being 
no  such  parish  as  Abbotsworthy,  and  the  land  being,  in 
fact,  situate  in  the  totonship  of  Abbotsworthy,  in  the  parish 
of  Kingsworthy»  The  amendment  prayed  was,  the  sub- 
stitution of ''  the  township  of  Abbotsworthy^  in  the  parish 
of  Kingsworthyy"*  for  "  the  parish  of  Abbotsworthy.''  The 
learned  Serjeant  produced  affidavits  identifying  the  pro- 
perty as  that  intended  to  pass  by  the  deed,  and  stating 


WedHC9dajff 
Feb.  Ut. 

The  Court  per- 
mitted a  reoo« 
▼ery  tobe 
amended  by 
tubedtuting 
"  the  Umuhip 
of  A,f  in  the  m- 
rishorjr./'&r 
**ihi^parUkot 

a:* 
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1826.        that,  ever  since  the  recovery  was  suffered,  the  possession 
kI^J^IrI^y     ^^^  eone  with  the  deed. 

Demandant;  FUUia). 

Graham,  ^  ' 


Tenant. 


(a)  See  also  Willis,  demandant;  Oilvirt,  tenant;  Bartholomew,  vou- 
chee, 1  B.Moore,  131. 


Feb.  Zrd.  DouGALL  V.  Kemble  and  Others. 

By  bills  of  lad-  J|  HIS  was  an  action  of  assumpsit  to  recover  the  freight 

infir   ffoods  were 

made  deliver-  and  primage  of  sugars  conveyed  by  the  plaintiff  from  the 

ctorlol*  West  Indies  to  London. 

signs,  he  or  they  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 

paying  freight  ,     ,                                         m  • 

for  the  same."  hall,  at  the  Sittings  after  the  last  Trinity  Term,  a  verdict 

edUiebuisto^'"  was  found  for  the  plaintiff,  damages  200/.,  subject  to  tlie 

the  defendants,  opjnion  of  the  Court  on  the  following  case: — 

afterwards  be- 

The  brokers  for  "  The  brig  Pursuit,  whereof  the  plaintiff  was  the  owner, 

nonmcc'onhS  *^^^  ^"  ^  cargo  of  sugars  at  the  island  of  St,  Lucia,  and 

insolvency  of  c.  arrived  with  the  same  in  the  West  India  Docks,  where 

If  Co.,  and  of 

their  having  in-  the  cargo  was  afterwards  landed  and  warehoused.     Sun- 

dorsed  the  bills  jivjr                    r        •               ^     r  ^v. 

to  the  defend-  dry  hogsheads  ol  sugar,  forming  part  of  the  cargo,  were 

ants,  appUcdio  marked  C.  L.,  others  F.  D.,  and  others  M.  D.     Bilb  of 

the  former  for  ' 

payment  of  lading  were  signed  by  the  captain  of  the  ship  for  the 

terwardssued  sugars  in  question;  by  two  of  which,  the  portions  of  sugar 

-//wXuhe  marked  F.  D,  and  M.  D.  were  made  deliverable  to  the 

^  w'^'f^^'^l  ^**  shippers'  orders,  or  to  assigns,  he  or  they  paying  freight 

freight, on  age-  for  the  samc,  with  primage  and  average  accustomed.     By 

^tu^assumptU:  *he  third,  the  sugars  marked  C.  L.  were  made  deliverable 

--^«Waiso,  ^Q  j^  ji^  2/^  Cointe  Sr  Co.,  or  to  assigns,  he  or  they  pay- 

thata  party  who  ^                                                .             .                                    'f   tr  j 

obtains  goods  ing  freight  for  the  same,  with  primage  and  average  ac- 

undcr  a  bill  of  . 

lading,  implied-  CUStomeu. 

layX'frdght.  ''  ^''^^  ^^^^  ^^^  ^^^  ^"g^^^  marked  F.  D.  was  indorsed— 

**  *  Deliver  the  within  hogsheads  of  sugar  to  Messrs.  Le 


Kemble. 
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Cainte,  ^  Co.^  provided  they  accept  my  draft  of  this  day's         1826 

date,  in  favour  of  Messrs.  D.  Ferguson  Sf  Co.,  for  200/.      Jj"jJ'^ 

sterling,  at  ninety  days'  sight,  otherwise,  to  the  holder  of      _  v* 

the  said  draft.  /c*       j\  o  7  •        » 

(l^igned)  SalvtgnyJ 

"*  \^i\i  September,  1824.' 

''  The  bill  of  exchange  referred  to  by  the  bills  of  lading 
was  duly  accepted  by  Le  Cointe  ^  Co*  previously  to  the 
bills  of  lading  being  handed  to  them. 

''  The  sugars  marked  F.  D.  and  M,  D,  were  entered 
on  the  9th  November,  1824,  by  the  owner  of  the  ship,  at 
the  Custom-House,  to  be  warehoused,  in  pursuance  of  the 
statute  4  Geo.  4,  c.  24. 

*^  On  the  same  day,  the  captain,  on  the  part  of  the  own- 
er of  the  ship,  gave  notice  to  the  directors  of  the  West 
India  Dock  Company  to  stop  the  sugars  F.  D.  and  M.  D. 
till  the  freight  was  paid. 

"  The  sugars  marked  C.  L.,  deliverable  by  the  bills  of 
lading  to  Le  Cointe  ^  Co*,  were  not  then  stopped  as  were 
the  others. 

''  On  the  25th  November,  and  10th  and  13th  December^ 
respectively,  the  defendants  presented  at  the  West  India 
Dock  office  the  three  bills  of  lading  before  mentioned,  the 
one  of  which,  for  the  sugars  marked  C.  L.,  had  been  pre- 
viously indorsed  and  delivered  by  Le  Cointe  8^  Co.  to  the 
defendants;  and  the  two  bills  of  lading  for  the  sugars 
marked  F.  D.  and  M.  D.  had  been  indorsed  by  the  ship- 
pers  to  Le  Cointe  ^  Co.,  and  had  also  been  indorsed  and 
delivered  by  Le  Cointe  ^  Co.  to  the  defendants;  and  un- 
der and  by  virtue  of  the  bills  of  lading,  and  indorsements 
thereon,  the  defendants  obtained  the  transfer  of  the  sugars 
into  their  names  in  the  warehouse  and  books  of  the  Dock 
Company. 

*'  On  th^  16th  November,  the  defendants'  clerk  applied 
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1826         of  sales,  and  also  after  deducting  the  advances  which  they 
-  had  made,  and  the  amount  of  the  freight  claimed  in  the 

DOUOALL  ^  ® 

V.     present  action." 

Kemblf*       

The  question  for  the  opinion  of  the  Court,  under  the 
above  circumstances,  was — Whether  the  plaintiff  was  en- 
titled to  recover  the  whole  or  any  part  of  the  sum  of 
125L  I9s.  4c/.,  and  the  verdict  was  to  be  entered  accord- 
ingly. 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  Wihle,  for  the  plaintiff. — The  facts  are 
few  and  clear.  The  sugars  were  by  the  bills  of  lading 
made  deliverable  to  Messrs.  Le  Cotnie  Sf  Co.^  the  con- 
signees, or  their  assigns,  he  or  they  paying  freight  for  the 
same*  The  defendants  received  them  with  notice  that  the 
freight  was  unpaid.  The  fact  of  the  plaintiffs  brokers 
having,  in  the  first  instance,  made  application  for  payment 
of  freight  to  Le  Cointe  ^  Co.,  cannot  affect  his  right  as 
against  the  holder  of  the  bills  of  lading,  they  not  being  then 
aware  that  they  had  been  indorsed  by  Le  Cointe  ^  Co.  to 
the  defendants.  The  case  of  Cock  v.  Taylor  (a),  is  an  au- 
thority in  point.  There,  the  master  of  a  ship  having,  by 
the  bill  of  lading,  contracted  with  the  shippers  to  deliver 
the  cargo  to  certain  persons,  or  their  assigns,  he  or  they 
paying  freight  for  the  same — it  was  held  that  the  demand- 
ing and  taking  of  such  goods  from  the  master  by  a  pur- 
chaser and  assignee  of  the  bill  of  lading,  the  freight  not 
having  been  paid,  was  evidence  of  a  new  contract  and  pro- 
mise on  the  part  of  such  purchaser,  as  the  ultimate  ap- 
pointee of  the  shipper  for  the  purpose  of  deUvery,  to  pay 
the  frieght;  and  that  he  was  liable  for  the  amount  in  an 
action  of  indebitatus  assumpsit  brought  against  him  by  the 
ship-owner.  hordEllenborough  there  said :  "  It  appears  to 
me,  that,  though  there  were  no  original  privity  of  contract 
between  these  parties  for  payment  of  the  freight,  yet  the  tak- 

(a)  i3£ast,d99r 
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ing  of  the  goods  from  the  ship  by  the  purchaser  under  the         1826. 
bill  of  lading,  is  evidence  of  a  new  agreement  by  him,  as  the      ^""""^ 
nlthnate  appointee  of  the  shippers  for  the  purpose  of  deli-  v. 

▼ery»  to  pay  the  freight  due  for  the  carriage  of  such  goods^ 
the  delivery  of  which  was  only  stipulated  with  the  sliippers 
to  be  made  to  the  consignees  named  in  the  bill,  or  their 
assigns,  he  or  they  paying  freight  for  the  said  goods. ^^  And 
Mr.  Justice  Le  Blanc  said :  ''  The  purchaser  must  have 
understood  at  the  time,  that  the  goods  were  liable  to  be 
detained  for  the  payment  of  the  freight,  if  it  were  not  paid 
before  delivery;  and  his  receiving  them  from  the  master, 
and  the  master's  parting  with  his  lien,  and  giving  them  up 
to  the  purchaser  at  his  request,  is  evidence  of  a  new  con- 
tract between  them,  that  the  purchaser  would  pay  the 
freight.''  By  the  act  for  regulating  the  West  India 
Docks  (a),  goods  in  the  Docks  are  to  be  considered  in  the 
same  situation  with  respect  to  freight,  as  goods  on  board 
ship.  The  mere  act  of  taking  off  the  stop  which  had 
previously  been  placed  on  the  goods,  only  amounted  to  an 
assent  on  the  part  of  the  plaintiff,  that  they  should  be  de- 
Kvered  according  to  the  terms  of  the  bills  of  lading.  The 
case  of  Cock  v.  Taylor  was  confirmed  by  that  of  BeU  v. 
Kymer  (6).  In  the  latter  case,  it  was  held  that  the  indor- 
see of  a  bill  of  lading  which  directed  goods  to  be  deliv- 
ered to  order^  or  to  assigns,  paying  freight,  was  liable  for 
the  freight,  though  he  was  only  acting  as  broker  for  the 
conrignee,  and  though  twelve  months  had  elapsed  since 
the  landing  of  the  goods,  without  any  demand  for  freight, 
he  being  bound  not  to  deliver  the  goods  till  he  knew  that 
the  freight  bad  been  paid. 

The  Court  called  on — 

Mr.  Serjeant  Taddy,  for  the  defendants. — Freight  can 
only  be  demanded  by  virtue  of  a  contract.     The  liability 

(fl)  39  Geo.  3,  c.  Ixix  '  >  I  Marsh.  146;  S.  C.  5  Taunt>  477- 
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1826.        thus  created  cannot  be  transferred  from  on6  to  another* 
DoooALL      '^^^  ship-owner  contracts  with  the  shipper  for  payment  of 
V-  freight,  and  may  detain  the  cargo  until  payment.    In  some 

cases,  the  owner  being  without  remedy  against  the  original 
contractor,  it  has  been  holden  that  the  party  receiving 
the  goods  is  liable.  Cock  v.  Taylor  was  decided  on  that 
ground.  That  case  came  under  the  consideration  of  the 
Court  in  Wilson  v.  Kymer  (a),  which  is  similar  to  the  pre- 
sent, and  the  Court  said  that  they  would  not  go  beyond 
that  case.  In  Wilson  v.  Kymer ^  the  consignees  of  a  West 
India  cargo,  deliverable  by  bill  of  lading  to  them  or  their 
assigns,  he  or  they  paying  freight  for  the  same,  indorsed 
it  to  the  defendants,  their  brokers,  for  advances  made  by 
them.  On  its  arrival,  the  cargo  was  landed  at  the  Wist 
India  Docks,  in  the  names  of  the  consignees,  but  was  en- 
tered by  the  defendants  at  the  Custom-House,  in  their 
own  names.  The  defendants  afterwards  obtained  delivery 
from  the  West  India  Docks  under  an  order  from  the 
consignees,  and  not  under  the  bill  of  lading.  It  was  at 
first  held,  that  the  receipt  of  the  cargo  by  the  defend- 
ants, under  the  order  of  the  consignees,  was  not  a  suffi- 
cient ground  to  raise  an  implied  assumpsit  on  theif  part 
to  pay  the  freight:  but,  as  it  afterwards  appeared,  from 
the  previous  dealings  between  the  parties,  that  the  de* 
fendants  had  been  in  the  habit  of  receiving  goods  in  the 
same  manner,  and  paying  the  freight  for  them,  it  was  con- 
sidered sufficient  to  raise  such  an  implied  assumpsit.  In 
Cock  v.  Taylor^  the  defendant  received  the  goods  as  a 
purchaser  of  the  bill  of  lading.  Here,  the  defendants  did 
not  receive  the  goods  under  the  bills  of  lading;  they 
received  them  as  the  agents  of  Ze  Cointe  ^  Co.^  by  virtue 
of  the  order  of  Messrs.  Robinson  ^  Co.  In  Moorsom  v. 
Kymer  {b\  a  ship  was  chartered  on  a  voyage  out  and 
home,  for  a  specified  time,  at  a  certain  rate  of  payment  on 

(o)  1  Mau.  &  Sclw.  167.  {h)  2  Mau,  &  Selw.  303. 
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the  homeward  cargo,  in  full  for  the  hire  of  the  ship  for  the         1926 
time,  to  be  paid,  in  part  by  an  advance  on  the  ship's  clear-      doigall 
ing  for  the  outward  voyage,  and  the  rest,  on  her  returr,  »• 

by  bills  payable  at  a  future  day.  On  loading  the  home- 
ward cargo,  a  bill  of  lading  was  signed,  to  deliver  the 
goods  to  the  charterers,  or  their  assigns,  he  or  they  pay* 
ing  freight  for  the  said  geods,  as  per  charter-party — it 
was  held,  that  the  indorsees  of  the  bill  of  lading,  for  valu- 
able consideration,  were  not  liable  to  the  ship-owner,  upon 
an  implied  assumpsit  to  pay  the  freight  arising  out  of  the 
receipt  of  the  goods  under  the  bill  of  lading.  The  liabiUty 
of  the  consignee  of  a  bill  of  lading  rests  on  the  custom  of 
trade,  Roberts  v.  Holt  (a),  and  is  confined  to  the  original 
contracting  parties.  Here,  the  parties  liable  were  Le 
Coinie  Sf  Co.,  and  the  application  was  first  made  to 
them.  Had  they  been  sued,  they  could  not  have  de- 
fended the  action  on  the  ground  of  their  having  hand- 
ed over  the  bills  of  lading  to  the  present  defendants, 
who  were  mere  brokers.  Besides,  the  declaration  is  not 
framed  with  reference  to  a  special  contract;  and,  as  the 
contract,  if  any,  was  a  special  engagement  to  pay  the 
freight  by  a  bill  at  ninety  days*  sight,  the  general  count 
on  an  indebitatus  assumpsit  is  insufficient. 

Lord  Chief  Justice  Best. — The  justice  of  the  case  is 
clearly  with  the  plaintiff,  and  our  judgment  will  not  be 
inconsistent  with  any  of  the  previous  decisions.  The  facts 
of  the  case  are  shortly  these :  The  plaintiff,  a  ship-owner, 
brought  goods  from  the  West  Indies  to  this  country,  on 
freight;  by  the  bills  of  lading,  the  goods  were  made  de- 
liverable to  the  consignees,  or  their  assigns,  he  or  they 
paying  freight  for  the  same,  and  the  defendants  acted  as 
the  brokers  of  the  consignees.  On  the  part  of  the  defend- 
ants, it  has  been  contended,  that  the  original  contract  for 
the  payment^of  freight  was  made  with  Le  Cointe  ^  Co.,  the 

(«)  2    how.  443. 
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1826.         consignees,  and  that  the  defendants,  particularly  as  they 
DouoALL      ^^^^  only  ^^®  brokers  or  agents  of  Le  Coitde  ^  Co.,  could 
9'  pot  be  charged  by  the  mere  assignment  of  the  bills  of 

lading  to  them.  The  bills  of  lading  are  not  the  founda- 
tion of  the  contract  for  payment  of  freight,  they  are  on- 
ly receipts  for  the  goods,  which  the  master  of  the  ves- 
sel thereby  imdertakes  to  deliver  to  the  legal  holders,  or 
assigns,  on  their  paying  the  freight  due;  and  he  has  a 
lien  on  the  goods  for  such  freight.  The  act  for  the  regu- 
lation of  the  West  India  Docks  {a)  places  goods  landed  or 
warehoused  there,  in  the  same  situation,  with  regard  to 
the  claims  of  the  ship-owner  for  freight,  as  if  the  goods 
had  remained  on  board  the  vessel.  A  party  receiving  a 
bill  of  lading,  knowing  that  the  freight  remains  unpaid, 
receives  it  under  an  implied  contract  that  he  will  pay  the 
freight.  The  defendants  here  received  the  goods  by  vir- 
tue of  the  bills  of  lading,  with  notice  that  the  freight  had 
not  been  paid.  They  were  fully  apprised  of  the  terms  of 
the  bills  of  lading,  and  knew  the  amount  of  freight  due. 
Their  being  brokers,  and  having  advanced  money  on  the 
goods,  makes  no  difference.  They  should  not  have  advanc- 
ed to  Le  Coinie  ^  Co,  more  than  the  value  of  the  goods, 
subject  to  freight.  It  is,  in  fact,  imposing  no  hardship  on 
the  defendants  to  say  that  they  are  liable  for  the  freight; 
but  it  would  be  an  extreme  hardship  on  the  plaintiff,  were 
we  to  hold  that  he  was  not  entitled  to  recover  it  from  the 
parties  who  obtained  the  goods  under  the  bills  of  lading. 
The  case  of  Cock  v.  Taylor  appears  to  me  to  be  decisive* 
It  has  been  attempted  to  distinguish  that  case  from  the 
present,  because  there  the  defendant  was  the  purchaser 
of  the  bill  of  lading.  In  Bell  v.  Kj/mer,  the  defendants 
were  merely  brokers,  and  Lord  Chief  Justice  Gibbs  said  (6): 
**  The  holders  of  a  bill  of  lading  are  bound  to  know  that 
they  are  liable  for  the  freight.'*  As  to  the  application  for 
payment  of  the  freight,  which  was  made  on  the  part  of  the 

(a)  4  Geo.  4,  c.  24,  s.  83.  (6)  1  Marsh.  149. 
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plaintiff  to  Le  Cainte  ^  Co.,  no  argument  arises  out  of        1826. 
that,  to  favour  the  defendants;  for  the  plaintiff  was  not      dquoall 
then  aware  that  the  bills  of  lading  had  been  indorsed  by  <*• 

I^  Coimie  ^  Co.,  and  therefore  acted  in  ignorance.  Wil- 
son  V*  Kymer  is  distinguishable  from  the  present  case,  in- 
asmuch; as  there  the  defendants  did  not  obtain  the  goods 
under  the  bill  of  ladings  but  under  an  order  from  the  con- 
sigiiees;  and  Lord  EUenborough  said  (a):  ''  There  is  cer- 
tainly one  circumstance  in  this  case  which  forms  a  material 
distinction  between  this  and  the  case  of  Cock  v.  Taylor, 
and  which  seems  to  influence  the  judgment  of  my  bre- 
thren; andj  therefore,  I  wish  the  case  to  go  to  a  new  trial, 
in  order  to  inquire  into  the  fact  on  which  that  distinction 
is  founded;  and  then,  if  it  should  be  deemed  necessary, 
to  consider  further  of  that  distinction.  The  circumstance 
IS  this,  that,  in  Cock  v.  Taylor,  the  goods  were  delivered 
under  the  bill  of  lading  only;  here,  they  were  delivered 
to  the  defendants,  who  were  entitled  to  have  them  under 
the  bill  of  lading,  and  might  have  enforced  their  delivery 
under  it,  and  from  whom  they  might  have  been  withheld 
until  the  freight  was  satisfied :  but  it  is  said,  they  obtained 
possession  of  them  under  an  order  for  delivery  from  the 
consignees,  which  imports  that  the  consignees  still  con- 
tinued the  proprietors,  and  not  under  the  bill  of  lading, 
although  they  were  indorsees  of  the  bill  of  lading  at  the 
time.  Then,  the  question  is,  can  the  law  extend  the  lien 
as  against  persons  who  do  not  claim  in  that  character  un- 
der which  they  would  be  liable  for  freight,  viz,  as  indor- 
sees of  the  biQ  of  lading,  but  as  the  agents  ofthecon- 
ngnees,  so  as  to  make  the  parting  with  the  lien  to  them  a 
ground  of  consideration  for  an  implied  assumpsit  by  them 
to  pay  the  freight?  That  would  be  carrying  the  law  one 
step  further  than  was  done  in  Cock  v.  Taylor;  and,  in  a 
case  of  lien,  we  should  be  anxious  to  tread  cautiously,  and 
on  sure  grounds,  before  we  extend  it  beyond  the  limits  of 

(/i)  1  Mau.  &  Selw.  164. 
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1826.         decided  cases."   And  Mr.  Justice  Bayley  said  (a) :  "  I  thiiik 
DouGALL       Cock  V,  Taylor  was  rightly  decided.     In  that  case,  the 
V-  defendant  received  the  goods  as  a  purchaser  of  the  bill  of 

lading,  making  that  his  title  to  them,  and  virtually  consent* 
ing  that  his  name  should  be  pledged  to  the  owner  for  the 
freight;  but,  here,  it  seems  to  me,  the  defendants  never 
did  consent  to  that;  but,  standing  in  a  situation  in  which 
the  owners  might  have  had  their  names  pledged  if  they 
had  claimed  under  the  bill  of  lading,  they  adopted  the  al- 
ternative in  which  their  names  were  not  to  be  pledged  to 
the  owners."     In  Moorsom  v.  Kymer^  the  special  contract 
created  by  the  charter-party  repelled  the  inference  of  an 
implied  contract;  and  Mr.  Justice Le  Blanc  there  said  (6): 
"  The  late  decision  of  Cock  v.  Taylor  has  been  pressed  up- 
on us,  but  it  does  not  appear  that  any  charter-party  existed 
in  that  case ;  the  defendant  claimed  the  goods  under  the  bill 
of  lading,  but  it  did  not  appear  that  the  party  under  whom, 
he  claimed  was  liable  in  any  way  whatever ;  so  that,  there, 
if  the  defendant  was  not  liable,  it  did  not  appear  that  the 
owner  of  the  ship  could  have  resorted  to  any  other  per- 
son.    Therefore,  taking  that  to   be  an   authority,  that, 
where  the  ship  is  a  general  ship,  and  there  is  no  other  to 
whom  the  party  can  have  resort,  the  law  will  imply  a  pro- 
mise, in  order  to  prevent  a  failure  of  justice.**     So,  here, 
to  prevent  such  failure,  we  must  imply  a  promise.     With 
respect  to  the  form  of  the  pleadings — on  the  authority 
of  Cock  V.  Taylor,  where  the  declaration  contained  only 
the  common  indebitatus  count  for  freight,  as  here,  I  am  of 
opinion  that,  the  contract  being  executed,  it  was  not  ne- 
cessary to  declare  specially. 

Mr.  Justice  Park. — Every  argument  that  has  been 
urged  on  the  part  of  the  defendants  in  this  case,  has  been 
before  urged  in  vain.  It  has  been  supposed  that  Wil" 
son  V.  Kymer  is  at  variance  with  Cock  v.  Taylor;  but  the 
circumstances  were  different.     Mr.  Justice  Bayley,  in 

(a)  1  Mau.  &  Sclw.  166.  {h)  2  Mau.  &  Selw.  316. 
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Moorsom  v,  Kymer,  said  (a),  that  Wihon  v.  Kymer  was  dc-         l^2(y. 
cided  entirely  on  the  usage  of  trade.     Cock  v.  Taylor  has      dquoali. 
never  been-  questioned.      Unless  we  overturn  it,  as  well  as  »• 

vBeU  V.  Kymer^  our  judgment  must  be  for  the  plaintiff. 
•Bell  V,  Kymer  was  decided  by  that  very  eminent  commer- 
cial lawyer.  Lord  Chief  Justice  Gibbs. 

Mr.  Justice  Burrough. — Had  I  been  a  Judge  of  the 
Court  of  King's  Bench  at  the  time  Cock  v.  Taylor  was 
decided,  I  should  have  said  that  a  general  indebitatus  as- 
sumpsit would  not  lie.  I  think  it  of  the  very  essence  of 
the  law  to  adhere  to  strict  forms ;  I  cannot  think  them  un- 
important. The  form  of  the  bill  of  lading  is  intended  for 
the  security  of  the  ship-owner,  who  is  not  bound  to  part 
with  the  goods  until  the  freight  is  paid;  but,  if  he  en- 
trusts a  party  with  them,  that  will  raise  a  sufficient  implied 
contract:  and  in  such  a  case,  the  contract  should  be  de- 
clared on  specially.  The  general  indebitatus  assumpsit  as 
on  an  executed  consideration  can  only  lie  as  between  the 
original  parties.  Here,  the  defendants  are  not  connected 
in  any  way  with  the  original  contract,  except  by  the  in- 
dorsement of  the  bills  of  lading,  which  is  no  transfer  of 
the  liability  of  the  first  contractors.  If  this  point  had  been 
new,  I  should  have  been  of  opinion  that  the  action  was 
not  maintainable  upon  this  general  form  of  declaring ;  but, 
as  the  matter  has  already  been  decided  in  Cock  v.  Taylor ^ 
which  has  not  been  over-ruled,  I  feel  myself  bound  to  abide 
by  that  decision. 

Mr.  Justice  Gaseleb. — We  are  not  called  upon  for  the 
first  time  to  decide  whether  or  not  it  be  necessary  to  de- 
clare specially  in  a  case  of  this  sort.  The  authority  of  Cock 
Y.  Taylor  has  never  been  called  in  question.  I  therefore 
concur  with  the  rest  of  the  Court  in  thinking  that  we  must 
be  governed  by  it  in  this  instance. 

Judgment  for  the  plaintiiT. 
(«)  2  Mau.  &  Selw.  320. 
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Friday,  BuTTERY  V.  MaRY  KoBINSON. 

Feb.  3rd. 

A  testator^de-  J.  HIS  was;  an  action  of  replevin.  The  defendant  avow- 
hiswife"for  Hfe,  ^^ — Tliat  one  Matthew  Robinson  was  seised  in  his  de- 
rcmainder  to  his  mesne  as  of  fee  of  the  premises  in  which  &c.,  and  that 

sons,  m  fee,  ^        ^  *■ 

"subject  to, and  he  duly  made  his  will,  by  which  he  gave  and  devised  them 
chargeable  with,  ^^  ^'^  ^^^^^9  Jane  Robinson,  for  life,  remainder  to  the  tes- 

Ihc  ?^LTy"/cn[  ^^^^'^  ^^"^'  ^"  ^^^'  "  *^  subject,  nevertheless,  to,  and 
or  «"«/>£  20^  charged  and  chargeable  with,  the  payment  of  the  yearly 
ant  and  her  as-  rent  or  sum  of  201.  Sterling  then  and  there  devised  and 
life:— ^"wf  a '  given  by  the  said  Matthew  Robinson  to  the  defendant  Mary 
iand^**dth\  Robinson  and  her  assigns,  during  the  term  of  her  natural 
the  defendant  life,  to  be  paid  by  his,  the  testator's,  said  wife,  so  long  as 
for  arrears.         she  should  live,  and,  after  her  decease,  to  be  paid  by  bis 

said  sons,  equally  between  them,  by  four  equal  quarterly 
payments,  the  first  payment  thereof  to  begin  and  be  made 
at  the  end  of  three  calendar  months  next  after  his,  the  said 
testator's,  decease." 

There  was  a  second  avowry,  in  which  it  was  aBeged, 
that  Matthew  Robinson,  the  testator,  devised  two-thirds 
of  the  premises  in  question  to  his  wife,  for  life,  remainder 
to  his  sons,  in  fee,  subject  to  the  same  charge;  and  that 
two  years'  rent  were  in  arrear. 

The  plaintiff  pleaded  in  bar  —  *^  That  the  said  Matthew 
Robinson  did  not  give,  in  or  by  his  said  will,  any  power 
or  right  of  distress,  nor  is  any  clause  or  power  of  distress 
therein  contained,  to  enable  the  defendant  to  levy  any 
arrears  of  the  said  yearly  rent  or  sum  so  given  and  be- 
queathed to  her  by  the  said  will,  as  aforesaid,  in  case  such 
yearly  rent  or  sum  should  at  any  time  be  in  arrear." 

To  this  plea,  the  defendant  demurred  generally ;  and 
the  plaintiff  joined  in  demurrer. 

The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Spanhie  being  about  to  argue  in  support 
of  the  demurrer,  the  Court  called  on — 
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Mr.  Serjeant  Peake  to  support  the  plea. — By  the  com- 
mon law,  a  distress  for  rent  in  arrear  could  only  be  support- 
ed in  the  cases  of  a  rent-service,  or  a  rent-charge,  where  a 
power  of  distress  was  given  by  the  grant  creating  such  rent; 
and  without  such  a  special  reservation,  no  distress  could  be 
made  for  a  rent-charge.  This  is  not  the  case  of  a  rent-seek, 
which  might  have  been  distrained  for  under  the  5th  section 
of  the  statute  4  Geo.  2,  e.  28  (a).  It  is  a  mere  personal  charge 
on  the  party  in  possession  of  the  land,  for  the  payment  of 
the  annuity,  so  long  as  he  continues  to  occupy.  Although, 
in  case  of  default  of  payment,  equity  might  relieve  the  an- 
nuitant, still,  under  the  terms  of  the  will,  the  rent  cannot 
be  distrained  for.  In  Bradbury  v.  Wright  (6),  it  was 
held,  that  a  distress  was  not  incident  to  a  fee-farm  rent,  as 
such,  except  the  case  were  brought  within  the  5^  section 
of  the  statute  4  Geo.  2,  c.  28. 


1826. 


BUTTEIIY 
V. 

Robinson. 


Lord  Chief  Justice  Best. — The  annuity  or  rent  in  this 
case  bequeathed  by  the  testator's  will,  is  a  direct  charge 
upon  the  land,  and  not  a  mere  personal  charge  on  the  oc- 
cupier. The  premises  are  expressly  devised  ''  subject  to, 
and  charged  and  chargeable  with,  the  payment  of  the  year- 
ly rent  or  sum  of  20/.  to  the  defendant  and  her  assigns, 
during  the  term  of  her  natural  life." 

The  rest  of  the  Court  concurring — 

Judgment  for  the  avowant. 


(tt)  Which — after  reciting  that 
the  remedy  for  recovcriDg  rents- 
seek,  rents  of  assize,  and  chief 
rents,  are  tedious  and  difficuH^- 
enacts,  '<  that  all  and  every  per- 
son or  persons,  bodies  politic  and 
corporate,  shall  and  may  have  the 
like  remedy  by  distress,  and  by 
impounding  and  selling  the  same, 
in  cases  of  rent-seek,  rents  of  as- 


size, and  chief  rents,  which  have 
been  duly  answered  or  pidd  for 
the  space  of  three  years,  within 
the  space  of  twenty  years  before 
the  first  day  of  the  then  session  of 
Parliament,  or  shall  be  thereafter 
created,  as  in  case  of  rent  reserved 
upon  lease ;  any  law  or  usage  to  the 
contrary,  notwithstanding.*' 
(6)  2'Doug.  624. 
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The  plaintiff       J  HIS  was  an  action  of  replevin  for  taking  the  plaintiflTji 

prescribed  for  a 

right  ofsoie  pas-  Cattle.  The  defendant,  in  his  avowry,  alleged,  that  he  was 
feast  of  5?.  *  lawfully  posscsscd  of  a  certain  close  of  pasture  land  called 
m««  until  the  Prior's  >Foorf  close;  and  that,  because  the  plaintiff's  cattle 

18lh  /fprt/y  in  '  '  '^ 

every  year:"—  were  wrongfully  depasturing  there,  he  took  them  as  for  and 

right 'claimed  in  the  name  of  a  distress  for  the  damage  so  done  and  doing. 

iTve^riXi^"'''  "^^^  plaintiff,  by  his  pleas  in  bar,  prescribed  for  the 

comniencement  right  of  sole  feeding  and  depasturing  his  cattle  in  the  said 

and  condiuion  ,  0*0 

must  have  re-     close  in  which  &c.,  fVom  the  feast  day  of  SU  Thomas  un- 

rAow«*°day,     ^^^  ^^  ^^th  o{  April,  yearly  and  every  year. 

old  stUe;  and         ^j  ^j,^  ^^al,  before  Mr.  Justice  Gaselee,  at  the  last  Sum- 

tliat  the  descnp-  ^  '  ' 

lion  of  "  the  mcT  Assizcs  for  the  county  of  Somerset,  several  deeds  were 
Thomas**  gene-  produccd  ou  the  part  of  the  plaintiff  (one  of  the  year 
tllnu"^  '"^"     ^'^^^'  wherein  the  right  claimed  was  described  as  com- 

mencing  on  St.  Thomas's  day  and  ending  on  the  18th  April. 
Several  witnesses  were  called  for  the  purpose  of  provuig  the 
mode  in  which  this  right  had  for  a  number  of  years  been 
exercised  by  the  plaintiff;  but  the  evidence  as  to  the  pre- 
cise time  of  his  turning  in  cattle  was  somewhat  conflicting. 
The  learned  Judge  directed  a  nonsuit,  the  right  being 
laid  in  the  pleadings  as  commencing  from  St.  Thomas's 
day  generally,  and  that  proved  being  an  immemorial  right, 
and  consequently  having  relation  to  St.  Thomas's  day,  old 
stile.  Leave  was,  however,  reserved  to  the  plaintiff  to  move 
to  set  aside  the  nonsuit,  and  enter  a  verdict,  if  the  Court 
should  think  the  description  sufficient. 

Mr.  Serjeant  Taddy,  accordingly,  in  the  course  of  the 
last  Term,  obtained  a  rule  nisi.  He  submitted,  that  the 
alteration  of  the  calendar  by  the  statute  (a)  could  not 


(a)  24  Geo.  2,  c  2d>  s.  3,  which      fixed  feast  days,  holy-days,  and 
enacts,  **  that  all  and  every  tlie      fast  days,  which  are  now  kept  and 
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have  the  eftect  of  altering  the  descriptions  of  the  several 
feast  days;  and  that,  from  the  nature  of  the  right  claimed, 
and  of  the  documentary  evidence  offered  in  support  of  it, 
the  day  referred  to  must  necessarily  mean  St  Thomas  s 
day,  old  stile:  and  he  cited  the  cRses  of  Doe  d.  Hall  y» 
Benson  (a),  where,  on  a  parol  demise,  to  commence  from 
Lady-Day,  evidence  of  the  custom  of  the  country  was  held 
to  be  admissible,  to  shew  that,  by  Lady-Day ,  the  parties 
meant  old  Lady-Day;  and  Doe  d.  Hinde  v.  Vince  (6),  where 
H  was  held,  that,  if  a  tenant  from  year  to  year  hold  from 
old  Michaelmas,  a  notice  to  quit  at  Michaelmas  generally, 
is  good.  Lord  Chief  Baron  Macdonald  saying,  that  evi- 
dence was  receivable  to  shew  in  what  sense  the  word 
Michaelmas  was  used  between  the  parties. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  feast  day 
ef  St.  Thomas  mentioned  in  the  pleas  must  necessarily 
be  taken  to  mean  that  which  is  now  understood  as  St. 
Thomases  day,  viz.  the  day  fixed  by  the  statute,  not  that 
which  formerly  was  St.  Thomas's  day;  and,  as  the  right 
claimed  by  the  plaintiff  is  an  antient  immemorial  right,  the 
evidence  of  course  applied  to  St.  Thomases  day,  old  stile; 
thus,  there  was  a  fatal  variance  between  the  right  pre- 
scribed for  and  that  proved.  The  nonsuit,  therefore, 
must  stand;  for,  if  the  verdict  were  entered  for  the  plain- 
tiff, the  record  in  this  case  would  be  evidence  of  the  ex- 
istence of  a  right  of  pasture  from  the  21st  oi  December, 


1826. 


observed  by  the  ehurcli  of  Eng- 
land:  and  also  the  several  solemn 
days  of  thanksgiving,  and  of  fast- 
ing and  humiliation,  which,  by 
virtue  of  any  act  of  Parliament 
now  in  being,  are,  from  time  to 
time,  to  be  kept  and  observed, 
shall  be  kept  and  observed  on  the 
respective  days  marked  for  the 
celebration  of  the  same  in  the 


now  calendar,  that  is  to  say,  on 
the  same  respective  nominal  days 
on  which  the  same  are  now  kept 
and  observed,  but  which,  accord- 
ing to  the  alteration  by  this  act 
intended  to  be  made,  will  happen 
eleven  days  sooner  than  the  same 
now  do." 

{u)  4  Bam.  &  Aid.  588. 

(6)  2  Campb.'256. 
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right  evidenced  by  the  deeds,  which  was  eleven  days 
earlier.  In  Hockin  v.  Cooke  (a)  it  was  held,  that  a  con- 
tract to  sell  com  at  a  certain  price  per  bushel,  must 
be  taken  to  mean  the  Winchester  (then  the  statutable 
bushel  (6)y)  and  would  not  be  supported  by  evidence  of  an 
agreement  to  sell  by  some  other  measure.  In  Doe  d« 
Spicer  v.  Lea  (c),  it  was  decided,  that  a  lease  of  lands^  by 
deed,  since  the  new  stile,  to  hold  from  the  feast  of  SL 
Michciely  must  be  taken  ta  mean  from  new  MichaelmaSf 
and  cannot,  by  extrinsic  evidence,  be  shewn  to  refer  to  a 
holding  from  old  Michaelmas. .  In  Doe  d.  Hinde  v.  Finee, 
the  meaning  of  the  notice  was  ascertsuned  by  the  com* 
mencement  of  the  tenancy.  On  principle,  therefore,  and 
on  authority,  the  nonsuit  in  this  case  is  correct. 

Mr.  Serjeant  Toddy ,  m  support  of  his  rule. — ^The  de- 
scription of  the  feast  day  of  St.  Thomas  generally  on  the 
record,,  is  sufficiently  supported  by  the  evidence.  The 
day  must  be  taken  with  reference  to  the  prescriptive  right 
claimed,  by  which  dearly  the  old  stile  was  intendeds 
There  was  na  necessity  for  stating  on  the  reeord  the  star 
tutory  alteration  in  the  almanack;  the  Court  must  take 
j  uncial  notice  of  it.  By  an  express  contract,  parties 
may  bind  themselves  either  according  to  the  old  or^the 
new  computation  af  time;  and  evidence  maybe  given  of 
the  intent  of  the  parties.  Here,  the  intent  is  clearly  mani- 
fested by  the  documentary  evidence  on  which  the  plain- 
tiff's claim  chiefly  rested ;  he  is,  therefore,  entitled  to  have 
a  verdict  entered  for  him. 

Lord  Chief  Justice  Best.— The  plaintiff  in  this  ease 
claims  a  right  of  sole  feeding  and  depasturing  his  cattle  on 
a  certain   close,  from  the  feast  day  ofiS^.  Thomas  until 


(«)  4  Term  Rq).  314.  (/»)  But  sec  the  statute  5  Geo.  4,  c.  74. 

(<)  11  East,  312. 
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the  18th  of  Aprilf  in  every  year.  This  right  he  claims 
by  virtue  of  a  prescription^  which  supposes  an  antient 
grant.  A  prescriptive  right,  therefore,  having  reference 
to  an  antient  grant,  necessarily  implies  the  old  division  of 
time.  In  a  deed  made  subsequently  to  the  passing  of  the 
statute  S4  Geo.  2,  the  new  stile  undoubtedly  must  be  un- 
derstood ;  but  deeds  made  before  that  statute  must  refer 
to  the  old  stile.  In  Doe  d.  Spicer  v.  Lea,  the  Court  of 
King*s  Bench  was  of  opinion  that  no  extrinsic  evidence 
could  be  given  to  explain  the  time  of  holding  stated  in  the 
deed,  which  must  be  taken  to  be  from  new  Michaelmas^ 
since  the  act  for  altering  the  stile,  unless  there  had  been 
any  reference  in  the  deed  itself  to  a  prior  holding.  In 
this  case,  the  prescription  implies  an  immemorial  right, 
which  of  course  had  existence  before  the  statute.  The 
difficulty  as  to  the  18th  of  April  may  be  solved  in  the 
same  manner.  This  will  not  in  any  degree  affect  the 
rights  of  the  parties;  for,  by  the  Ji/th  section  of  the  sta* 
lute  (a)  it  is  provided,  that  the  act  shall  not  have  the 
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(a)  Wlucb,  after  recitiog,  **  that, 
•ccording  to  divers  customs,  pre- 
scriptions and  usages,  in  certain 
places  within  this  kingdom,  cer- 
tMD  lands  and  grounds  are,  on 
particular  nominal  days  and  times 
in  the  year,  to  be  opened  for  com- 
mon of  pasture  and  other  pur- 
poses; and,  at  other  times,  the 
owners  and  occnpiers  of  such 
lands  and  grounds  have  a  right  to 
inclose  or  shut  up  the  same,  for 
their  own  private  use;  and  there 
is,  in  many  other  instances,  a  tem- 
porary and  distinct  property  and 
right  vested  in  different  persons, 
in  and  to  many  such  lauds  and 
grounds,  according  to  certain  no- 
minal days  and  times  in  the  year; 
and  that  the  anticipating  or  bring- 


ing forward  the  said  noainal  days 
and  times  by  the  space  o( eleven  days, 
according  to  the  said  new  method 
of  supputation,  might  be  attend- 
ed with  many  inconveniences^ — 
enacts — "  That  nothing  in  this  act 
shall  extend,  or  be  construed  to 
extend,  to  accelerate  or  anticipate 
the  days  or  times  for  the  opening, 
ihclosing,  or  shutting  up  any  such 
lands  or  grounds  as  aforesaid,  or 
the  days  or  times  on  which  any 
such  temporary  or  distinct  pro- 
perty or  right  in  or  to  any  sueh 
lands  or  grounds  as  aforesaid  is 
to  commence;  but  tliat  all  such 
lands  and  grounds  as  aforesaid 
shall,  from  and  after  the  passing 
of  this  act,  be  from  time  to  time 
respectively  opened,  inclosed,  or 
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effect  of  accelerating  or  anticipating  the  days  or  times  for 
the  opening,  inclosing,  or  shutting  up  common  lands  or 
grounds.  I  am,  therefore,  of  opinion  that  the  plaintiff's 
right  is  well  described  on  this  record,  and,  consequently, 
that  the  rule  for  setting  aside  the  nonsuit,  and  entering  a 
-verdict,  must  be  made  absolute. 


Mr.  Justice  Park. — It  is  impossible,  consistently  with 
common  sense,  to  come  to  a  conclusion  different  from  that 
of  my  Lord  Chief  Justice.  I  perfectly  agree  with  the 
Court  of  King's  Bench  in  Doe  d.  Spicer  v.  Lea,  that  no 
extrinsic  evidence  can  be  given  to  explain  the  time  of 
holding  under  a  deed,  and  that  such  holding  must  have 
reference  to  the  new  stile,  unless  the  deed  clearly  refers 
to  another  deed  having  existence  before  the  alteration  by 
statute.  But  here,  the  supposed  deed  which  is  the  foun- 
dation of  the  prescription,  can  only  refer  to  the  old  stile* 

Mr.  Justice  Burrouoh. — The  prescriptive  right  which 
the  plaintiff  claims  is  from  St.  Thomas's  day,  as  it  existed 
before  the  statute.  It  is  an  immemorial  right  founded 
upon  a  supposed  antient  grant,  and  therefore  must  neces- 
sarily refer  to  the  antient  division  of  time.  Allegations  of 
this  nature  must  be  taken  according  to  their  legal  effect. 
There  will  be  no  alteration  in  the  substantial  rights  of  the 
parties. 

Mr.  Justice  Gaselee. — The  greatest  difficulty  arises 
as  to  the  18th  o{  April;  for  the  old  stile  would  of  cour&e 


shut  up;  and  such  temporary  and 
distinct  property  and  right  in  and 
to  such  lands  and  grounds  as 
aforesaid,  shall  commence  and  be- 
gin upon  the  same  natural  days 
and  times  on  which  the  same 
should  have  been  so  respectively 


opened,  inclosed,  or  shut  up,  or 
would  have  commenced  or  begun, 
in  case  this  act  had  not  been  made, 
that  is  to  say,  eleven  days  later 
than  the  same  would  have  hap- 
pened, according  to  the  said  new 
account  and  supputation  of  time." 
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equally  regulate  both  the  commencement  and  conclusion  of        l^^^- 
the  time  of  depasturing.     Still,  however,  it  is  no  objection 
that  a  prescriptive  right  is  pleaded  in  too  limited  a  man- 
ner.    Upon  the  whole,  therefore,  the  safer  course  will  be 
to  hold  the  allegation  sufficient. 

Rule  absolute. 


Wyndowe  r.  The  Bishop  of  Carlisle,  and  Fletcher.        I^f*^^' 

*^  Feb.  7th, 

J[  HIS  was  a  Quare  Impedit.     In  the  last  Term,  the  de-  in  Quart  im- 
fendant  obtained  judgment  as  in  case  of  a  nonsuit.     The  ^t  Unotemi-' 
Prothonotary  refused  to  tax  his  costs,  being  of  opinion  ^^^  "**^  ^ 
that  none  were  allowable  in  Quare  Impedit.  in  case  of  a  non- 

Mr.  Serjeant  Cross  moved  for  a  rule  nisi  to  direct  the 
Prothonotary  to  tax  the  defendant  his  costs. — By  the 
statute  4  Jac.  1 ,  c«  S,  defendants  are  entitled  to  costs 
on  a  nonsuit,  in  all  actions  wherein  the  plaintiff  or  de- 
mandant might  have  costs,  in  case  judgment  should  be 
given  for  him;  and  by  the  14  Geo.  ^,  c.  17,  costs  are 
given  to  the  defendant  upon  a  judgment  as  in  case  of  a 
nonsuit,  in  all  cases  where  he  would,  upon  nonsuit,  be 
entitled  to  the  same.  Damages  were  first  given  to  a 
phuntiff  in  Quare  Impedit  by  the  statute  of  Westmin* 
ster  2  (a).  In  PiJfold's  case  (6)  it  is  said,  that,  where 
damages  are  newly  given  by  a  statute  subsequent  to 
the  statute  of  Gloucester  (c),  where  no  damages  were 
formerly  recoverable,  the  plaintiff  can  only  recover  the 
damages  thereby  given,  and  no  costs,  unless  costs  were 
expressly  superadded  by  such  new  statute.  But,  in  com- 
menting on  the  statute  of  Gloucester^  Lord  Coke  says  {d)i 
"  This  clause  of  the  statute  doth  extend  to  give  costs. 


(a)  13  Edw.  I,  c.  5,  8. 3.  (0  6  Edw.  1,  c.  1. 

{b)  10  Rep.  116  a.  (d)2  Inst.  289. 
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where  damages  are  given  to  any  demandant  or  plaintiff  in 
any  action,  by  any  statute  made  after  that  Parliament;** 
and  in  Jackson  v.  The  Inhabitants  of  Caleswarih  (a),  Mr. 
Justice  Butter,  speaking  of  this  passage,  says :  *  *'  Lord 
Coke,  in  his  Second  Institute,  lays  down  a  rule  different 
from  that  in  PilfoUTs  case.**  In  HuUock  on  Costs  {b),  it 
is  said :  ^'  Costs  were  recoverable  in  a  Quare  Impedit,  at  the 
common  law;  and  the  reason  why  they  are  not  still  so  in  the 
cases  where  damages  are  given  by  the  statute  of  Westmin" 
ster  2,  iS|  the  great  amount  of  those  damages :  but  both 
this  law  and  reasoning  seem  incorrect.  It  has  been  shewn, 
that,  at  the  common  law,  a  plaintiff  recovered  costs  in  no 
one  instance;  and,  as  no  damages  could  be  recovered  in  a 
Quare  Impedit  before  the  statute  of  Westminster  2,  no  costs 
could  be  recovered  in  any  such  case  under  the  statute  of 
Gloucester;  and,  on  the  other  hand,  if  some  damages 
might  have  been  obtained  in  a  Quare  Impedit  before  the 
statute  of  Westminster  2,  that  act  would  have  been  ace»- 
mulative,  increasing  the  damages  where  some  were  before 
recoverable;  and  then,  however  large  or  exorbitant  those 
damages  might  be,  it  is  clear  that  costs  would  have  fol- 
lowed a  recovery."  The  rule  laid  down  in  Pi^old^s  case 
has  been  considerably  narrowed  by  subsequent  decisions. 
In  CressweU  v.  Hog/Uon  (c),  it  was  held,  that  a  party 
grieved,  who  recovers  damages  against  the  sheriff  for  not 
taking  bail  under  the  statute  ^*3  Hen.  6,  c.  9,  is  also  en- 
titled to  costs.  In  Tyte  v.  Glode  {d),  it  was  decided,  Ihat 
costs  are  due  to  a  plaintiff  who  recovers  treble  damages  m 
an  action  against  the  sheriff,  on  the  29  Elix.  c.  4,  for  tak- 
ing more  than  the  fee  allowed  by  that  statute,  on  levying 
the  plaintiff's  goods  under  an  execution.  In  Witham  v. 
HiU,  Lord  Chief  Justice  Wittes  said  {e),  that  he  ccmnder- 


(a)  1  Term  Rep.  72. 
lb)  2nd  Edit.  p.  5. 
(r)  6  Term  Rep.  366. 


{d)  7  Term  Rep.  26?. 
(c)  2  Wils.  92. 
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ed  PUfoU*s  case  ma  a  very  extraordinary  one,  although 
he  would  not  over-rule  it,  as  he  thought  the  case  before 
him  distinguishable  from  it.  In  the  Mayor  of  Plymouth 
T.  Werrimg  (a),  it  was  held,  that,  where  a  penalty  is  given 
by  a  statute  (even  subsequent  to  the  statute  of  Gloucester) 
to  the  party  grieved,  he  is  entitled  to  costs  if  he  succeed; 
and,  if  he  be  nonsuited,  or  a  verdict  pass  against  him,  he  is 
liable  to  pay  costs  to  the  defendant,  either  under  the  23  Hen. 
8,  c.  15,  or  4  Jac.  1,  c.  3,  which  latter  statute  gives  costs 
to  the  defendant  in  all  cases  where  the  plaintiff  is  entitled 
to  costs  if  he  succeed.  Although  it  was  held  in  Thrale  v. 
The  Bishop  of  London  (6),  that  a  defendant  is  not  entitled 
to  costs  on  a  judgment  on  demurrer  in  Quare  Impedit,  yet 
that  decision  turned  on  the  statute  8  &  9  Wm.  3,  c.  11; 
and  Jackson  v.  The  Inhabitants  of  Calesworih  was  not 
there  adverted  to.  In  Ward  v.  SneU^  Lord  Loughborough 
said  (e),  that  **  the  statute  of  Gloucester  is  a  remedial  act, 
and  ought  to  have  a  favourable  interpretation."  The 
defendant  in  this  case  is,  therefore,  clearly  entitled  to 
costs. 


1826. 

Wymdowe 

p. 

The  BUhop  of 

Carlisle. 


Lord  Chief  Justice  Best. — This  question  was  decided, 
after  very  great  consideration,  in  PilfoUTs  case,  and  in 
Thraie  v.  The  Bishop  of  London,  In  the  former  of  those 
cases,  it  was  expressly  held,  that,  where  damages  are  new- 
ly given  by  a  statute  passed  subsequently  to  the  statute  of 
Gloucester,  the  plaintiff  cannot  recover  costs;  and  in  the 
latter,  that  a  defendant  is  not  entitled  to  costs  on  a  judg- 
ment on  demurrer  in  Quare  Impedit.  Where  no  damages 
are  given,  there  can  be  no  claim  for  costs :  and  in  Quare 
Impedit,  the  plaintiff  recovers  no  damages,  but  only  a  pe- 
nalty of  two  years*  value  of  the  living.  In  the  cases  re- 
ferred to  damages  were  given;  and  the  statute  of  Glou^ 
cester  only  operates  to  give  costs  in  those  cases  where  a 


(a)  WiUes,  440. 


(6)  1  H.  Blac.  530. 


(c)  Id.  13. 
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1826.         plaintiff  was  entitled  to  damages.    It  is  not  necessary  to  de** 

Wyndowe      ^^^®  ^^  ^^^^  case,  whether  the  statute  of  Gfoi^^e^^r  extends 

V-  to  cases  wherein  damacces  are  civen  by  subsequent  statutes, 

TbeBishopof     .  ,  ,   ,    X.         '  A  '     U  T         J* 

Carlisle,      for  no  Statute  has  given  damages  m  Quare  ImpedUt. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Feb,  3rd,  Angell,  Demandant;  Angell,  Tenant. 

In  a  writ  of  J.  HIS  was  a  writ  of  right  for  the  recovery  of  certain  pro* 
^returned  to'"  pcrty,  Consisting  of  three  fourths  of  a  piece  of  land  situate 
JSmmoZgroLr  ^"  *®  P»^^^  o{  Kilfisea,  in  the  county  of  York,  near  the 
knightt  10 choose  Spurn-Point  of  the  river  Humber;  and  also  three  fourths 

the  ffrand  assizCy  _  __..      ^«       mtg% 

that  he  had  of  Certain  light-houses  erected  thereon.  The  Shenft  re- 
summoncd*^£.  tumed  to  the  precept  for|]summoning  the  knights  to  choose 
p.  Esq.,  I),  s.     the  snrand  assize,  as  follows : — 

Esq.,  ^.H.Esq.,  ® 

rrifrhwli^*^'  "  By  virtue  of  this  writ,  to  me  directed,  I  have  caused 
knights  of  his  Edward  Place,  Esq.,  Doyley  Saunders,  Esq.,  Samuel  Her- 
that  this  return  bert^  Esq.,  and  Thomas  Appleby,  Esq.,  four  lawful  knights 
was  not  travers-  ^£  ^^  county,  girt  with  swords,  to  be  summoned  by  W.  £., 

and  J,  S,,  my  bailiffs,  to  be  before  his  Majesty's  Justices 
at  the  day  and  place  within]  mentioned,  to  do  as^  by  this 
writ  they  are  required,  and  as  I  am  commanded. .  The  said 
summoners  are  and  each  of  them  is  mainprized  by  John 
Doe  and  Richard  Roe. 

The  answer  of 

J.  H.  Esq.,  Sheriff." 

The  gentlemen  named  in  the  writ,  appeared  in  Court, 
and  were  about  to  be  called  by  the  Secondary,  when — 

Mr.  Serjeant  Vaughan,  for  the  tenant,  objected  that  he 
had  had  no  notice  of  executing  the  writ;  and  cited  the  case 
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nf  AdamSf  demandant;  Radway^  tenant  (a);  which  he  sub- 
mitted was  in  point  to  shew  that  the  tenant  was  entitled  to 
notice. 

The  Court  over-ruled  the  objection,  as  there  was  a  day 
in  Court  mentioned  on  the  record. 


1826. 

Amokll, 

Deawnduit; 

Amoell, 

Tenant 


Mr.  Serjeant  Vaughan  then  challenged  the  gentlemen 
returned,  on  the  ground  that  they  were  not  lawful  knights, 
but  esquires  only.  He  submitted,  that,  whatever  doubts 
might  formerly  have  existed  as  to  the  tenant's  right  to  chal- 
lenge the  knights,  those  doubts  were  removed  by  the  case 
of  Lord  Winsor  v.  SL  John  (6),  where  Sir  G.  Pawlet,  one 
of  the  knights,  was  challenged  in  banc,  on  his  appearing 
to  the  summons  with  the  other  three  knights  to  choose  the 
grand  assize. 

Mr.  Seijeant  Spankie  submitted  that  the  Sheriff's  re- 
turn, that  he  had  caused  to  be  summoned  four  lawful 
knights,  was  conclusive;  and  that,  at  all  events,  if  the  te- 
nant averred  that  the  gentlemen  summoned  were  not 
knights,  the  demandant  should  have  an  opportunity  of  tak- 
ing issue  upon  that  fact. 

Lord  Chief  Justice  Best. — According  to  the  case  of 
Rex  V.  Edmonds  (c),  the  challenge  must  be  entered  on  the 
record.  Let  it,  therefore,  be  entered  in  the  proper  form, 
and  let  the  gentlemen  with  swords  appear  in  Court  at  ele- 
ven o'clock  to-morrow  morning;  the  entry  being  consider- 
ed as  having  been  made  on  this  day. 

The  challenge  was  accordingly  entered  on  the  record, 
and  the  four  gentlemen  returned  as  knights,  girt  with 
swords,  as  before,  again  appeared  in  Court. 


Saturday^ 
Feb.  4tk. 


(a)  1  Marsh.  602. 
VOL.  XI. 


(6)  Dyer,  103  b. 
T 


(r)  4  Bam.  &  Aid.  47  !• 
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Anoell, 

DemandaDt; 

Anoell, 

Tenant 


Mr.  Serjeant  Bosanquei  and  Mr.  Serjeant  Spamkiet  for 
the  demandant,  demurred  to  the  challenge. — The  Sheriff *a 
return  is  not  traversable  on  the  ground  alleged.  In  a  casei 
in  Brooke's  Abridgment  (a),  the  parties  joined  the  tnise, 
and  process  was  issued  to  the  Sheriffi  commanding  him  to 
cause  to  come  four  knights  to  choose  the  grand  assise,  and 
he  returned  two  knights  and  two  serjeantSi  and  that  there 
were  no  more  knights  in  the  same  county,  who  were  not 
of  the  affinity  of  the  one  party  or  the  other.  Mr.  Justice 
Thorp  said:  '^  The  return  is  not  sufficient,  for  the  parties 
may  challenge  if  it  he  so;"  but  afterwards  they  were  ad- 
mitted ex  assensu  parHum,  &c.  Brooke  says — '*  But  il 
seems,  if  the  Sheriff  returns  gentlemen,  and  ealls  them 
knights,  this  is  sufficient,  and  not  traversable,  whedier 
they  are  knights  or  no;  for,  the  attaint  is  pigimii  quatuar 
milites,  and  yet  they  return  gentlemen ;  and  after,  tl^ 
choose  sixteen  knights  of  themselves,  gUidiis  cincios,  ac- 
cording to  the  form  of  the  writ;  and,  for  want  of  knights, 
they  may  choose  others :  and  so  it  seems  of  the  return  of 
the  four;  and  so  it  was  said  per  Thorp ,  that,  if  he  returns 
two  knights  and  two  others,  where  there  are  no  more 
knights  in  the  county,  this  suffices:  and  so  that  the  grand 
Jury  shall  be  always  more  than  twelve,  as  it  seems;  and, 
if  the  parties  will  challenge  they  may,  and  if  they  challenge 
any  of  the  four  knights,  this  shall  be  tried  by  the  other 
twelve  knights;**  and  ''afterwards  they  went  aside  and 
chose  a  Jury,  and  certified  it  to  the  Court,  and  the  parties 
assented  to  it:*'  39  Edw.  3,  2,  is  referred  to  as  an  ao^ 
thority.  So,  in  the  case  of  the  election  of  knights  of  the 
shire,  the  Sheriff  is  required  to  return  **  legales  vutiteB 
comitatus/*  yet  the  persons  returned  are  seldom  knights;  it 
suffices  if  they  possess  land  amounting  to  a  knight's  fee  (i). 


(a)  Tit.   **  Droit  de  Recto,'*  p. 
263  b,  pi.  18. 
(h)  This,  by  the  statute  de  miU- 


tihui  (1  Edw.  2,  Stat.  1),  was  20/. 
a-year,  and  was  enforced  a^nst 
all  who  possessed  40/.  a-yoar,  ua- 
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Lord  Coke  says  {a\  that,  when  the  four  knights  appear, 
tliey  cannot  be  challenged;  for  that  they  are,  in  law,  Judges 
bt  the  purpose  of  electing  the  grand  assize,  and  Judges  or 
Jofllicea  cannot  be  challenged. 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Taddy,  for 
the  tenant. — If  the  Sheriff's  return  were  not  traversable, 
he  might  return  paupers  for  knights,  and  still  that  return 
ooidd  not  be  contended  against.  So,  he  might  return  up- 
on 8  common  Jury,  one  who  had  lost  his  liberam  legem, 
or  one  of  kin  to  one  of  the  parties.  In  Lord  Winsor  v. 
Si.  Jokn,  one  of  the  knights  was  challenged,  because  he 
had  married  the  demandant's  daughter.  A  similar  objec- 
tioD  might»  for  ought  that  appears  to  the  contrary,  exist  in 
the  present  instance.  The  qualification  of  a  knight's  fee 
ceased  to  exist  when  the  military  tenures  were  abolbhed 
by  the  statute  12  Car.  2,  c.  24. 

Lord  Chief  Justice  Best. — Although  Lord  Coke  says 
'*  thai  the  four  knights  electors  of  the  grand  assize  are  not 
to  be  challenged,  for  that,  in  law,  they  are  Judges  to  that 
purpose,  and  Judges  or  Justices  cannot  be  challenged ;" 
atiH  I  am  of  opinion  that  the  knights  may  be  challenged, 
and  that  the  reason  given  by  his  Lordship  is  inconclusive. 
lu  the  Year  Book  (6),  it  is  said,  that  "  the  four  knights 
may  be  challenged,  when  they  and  the  parties  are  choosing 
the  recognitors;  and  that,  if  one  be  challenged,  it  is  to  be 
tried  by  the  other  three,  and,  if  two  be  challenged,  by  the 
other  twoj  and  if  three  be  qhallenged,  a  new  writ  must  is- 
sue to  choose  four  other  knights;  for,  no  challenge  can  be 
tried  by  less  than  two»"  In  Lord  Winsor  v.  St.  John  (c), 
one  of  the  knights  was  challenged  in  banc.     In  Squire  v. 


I82d. 

Anoell, 

Demandant ; 

Amoell, 

Tenant. 


til  the  pasang  of  the  statute  of 
Charles. 

(a)  Co.  Litt.  294  a. 


[b)  15Edw.  4,  \. 

(c)  Dyer,  103  b,  pi.  8. 


T  2 
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Anoell, 

Demandant; 

Anoell, 

Tenant 


Read  (a),  it  is  said  that  the  challenge  must  be  made  upon 
the  appearance  of  the  knights,  and  before  they  are  sworn. 
These  authorities  shew,  that,  if  the  challenge  be  tendered 
in  time,  the   knights  may  be  challenged  on  substantial 
grounds.     In  The  King  v.  Edmonds,  Lord  Chief  Justice 
Abbott  said  (6):  ^*  On  a  writ  of  right,  whereon  the  Sheriff 
returns  to  the  Court  four  knights,  by  whom,  after  being 
sworn  for  this  purpose,  twelve  others  are  chosen  and  nam- 
ed in  the  presence  of  the  parties,  to  constitute,  with  the 
same  knights,  the  grand  assize,  or  trying  Jury,  consisting 
of  sixteen  persons,  there  cannot,  after  the  panel  is  re- 
turned by  the  four,  be  any  challenge,  either  of  the  panel 
or  of  the  polls,  though  the  twelve,  before  any  assent  or 
return  of  the  panel,  may  be  challenged  before  the  four 
knights  electors  (e)."     On  the  ground  now  urged,  how- 
ever, I  am  clearly  of  opinion  that  the  return  is  not  travers- 
able.    There  is  no  analogy  between  a  grand  assize  and  a 
common  Jury.     As  to  the  latter,  it  is  sufficient  for  the  She- 
riff to  return  them  as  good  men,  without  setting  forth  their 
qualification.     It  is  only  in  the  case  of  a  writ  of  right  that 
the  description  of  the  Jurors  is  requisite.     The  writ  which 
commands  the  Sheriff  to  return  the  knights  of  the  shire, 
directs  him  to  return  milites  gladiis  cinctos.     Knights  are 
seldom  in  fact  returned ;  notabiles  armigeri  may  be  elected. 
No  objection  has  ever  been  made,  nor  would  any  now  be 
entertained,  as  to  this  mode  of  returning  members  to  the 
House  of  Commons.     In  the  present  Parliament,  there  is 
not  one  knight  sitting  for  any  county.     It  has  been  said  in 
the  argument,  that,  if  the  Sheriff's  return  be  held  not  tra- 
versable, he  may  return,  as  knights,  persons  who  are  pau- 
pers, or  persons  related  to  one  of  the  parties.     That  argu- 
ment is  perfectly  groundless.   If  the  Sheriff,  in  such  a  case 


(a)  Moore,  67,  pi.  181. 
(6)  4  Barn.  &  Aid.  480. 
(c)  Referrins^  to  Booths  On  Real 


Actions,  97»  102;    7  Hen.  4,  fo. 
20;  Co.  Litt.294. 
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this,  where  he  is  bound  to  know  the  rank  and  eligibility 
of  the  Jurorsy  make  an  improper  return  of  a  pauper,  or  of 
one  of  affinity  to  one  of  the  parties  to  the  suit,  we  would 
«llow  it  to  be  pleaded;  for,  that  would  raise  a  material 
question:  a  material  fact  may  always  be  traversed,  though 
a  traverse  is  not  allowed  in  an  unimportant  matter.  For- 
merly, when  every  person  who  possessed  a  knight's  fee 
was  forced  to  take  the  honour  of  knighthood,  it  was  neces- 
sary, in  order  to  secure  the  return  of  competent  persons 
on  the  trial  of  a  writ  of  right,  that  none  should  be  return- 
ed but  those  who  were  actually  knights;  all  those  who 
ftnrmed  the  grand  assize  were  then  required  to  be  knights. 
Persons  possessing  a  knight's  fee  were  called  chevaliers  (a) ; 
yet,  unless  they  were  actually  knighted,  they  were  not  eli- 
gible to  serve  on  a  grand  assize.  This  degrading  system 
of  knighting  men  of  small  estate  was  abolished  by  the  sta- 
tute 21  Car.  2,  c.  2i  (6),  The  state  of  society  is  now  so  dif- 
ferent from  what  it  was  in  those  days,  that  it  would  be  dif- 
ficult, or  perhaps  impracticable,  to  find,  in  any  county, 
knights  enough  to  form  a  grand  assize;  and,  even  if  it  were 
not  80, 1  beUeve  few  would  prefer  a  grand  assize  composed 
of  knights,  to  one  of  gentlemen.  I,  therefore,  think  that 
the  return  in  the  present  instance  may,  on  the  authorities, 
and  on  reason,  safely  be  held  conclusive. 


1826. 

Anoell, 

Demandant; 

Anoell, 

Tenant. 


Mr.  Justice  Park. — I  quite  agree  in  opinion  with  my 
Lord  Chief  Justice.  By  analogy,  the  return  of  the  Sher- 
iff is  conclusive.  It  can  only  be  impeached  by  action.  If 
die  Sheriff  coUusively  make  a  false  or  improper  return,  he 
is  liable  to  an  action. 


(a)  SeldcD,  Titles  of  Honor, 

707. 

(b)  By  the  statute  20  Geo.  2, 
c.  50,  the  tenure  of  Ward-holding 


(equivalent  to  Knij^ht's-service  in 
England),  was  abolished  in  Scttt- 
land. 
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Anoell, 

Demandant; 

Anobll, 

Tenant. 


The  Court  will 
not  accede  to  an 
application  for  a 
trial  at  bar,  un- 
less tbe  specific 
diflScultiesofthe 
case  are  pointed 
out  to  them  at 
the  time. 


Mr.  Justice  Burrouoh. — I  think  my  Lord  Chief  Justice 
has  put  the  case  upon  the  true  grounds.  There  are  no 
modem  authorities  on  this  point,  but  I  think  the  older  ones 
are  conclusive  to  shew  that  the  return  of  the  Sheriff  can- 
not be  questioned. 

Mr.  Justice  Gaselee. — It  is  not  necessary  now  to  in- 
quire whether  the  knights  may  or  may  not  be  challenged; 
but  it  seems  surprising,  that,  after  the  39  Edw.  3,  Lord 
Coke  should  say,  that  they  may  not  be  challenged.  I 
think  they  clearly  may  be  challenged  for  certain  causes. 
The  question,  however,  in  this  case,  is,  whether  or  not  the 
return  of  the  Sheriff  is  conclusive.  It  is  every  day's  prac- 
tice for  the  Courts  to  act  upon  the  Sheriff's  return,  although 
it  may  be  false,  and  he  afterwards  punished  for  it.  So, 
here,  I  think,  with  the  rest  of  the  Court,  that  the  tenant  is 
estopped  by  the  return. 

The  gentlemen  returned  as  knights  were  sworn,  and  re- 
tired for  the  purpose  of  electing  the  grand  assize;  they  af- 
terwards returned  into  Court,  when,  the  Secondary  having 
read  the  list  of  recognitors  chosen,  the  cause  was — 

Adjourned  to  one  month  of  Easter. 

Mr.  Serjeant  Vaughan  then  obtained  a  rule  msi  for  a 
trial  at  bar  in  this  cause*  The  motion  was  founded  on  an 
affidavit  of  the  tenant's  attorney,  which  stated^— that  the 
property  claimed  in  the  action  consisted  of  three  fourths 
of  a  certain  piece  or  parcel  of  land,  situated  in  the  paridi 
of  Kilnsea,  in  the  county  of  York,  near  the  iS^m-JPbtn/ 
of  the  river  Humber,  with  all  rights,  members,  and  appur- 
tenances belonging  thereto ;  and  also  three-fourth  parts  of 
certain  light-houses  erected  and  being  on  the  said  land; 
and  that  the  revenues,  profits,  and  duties  arising  from, 
and  payable  in  respect  of,  such  light-houses,  were  of  very 
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great  annual  value,  three  fourth  parts  thereof  being  to  the 
amount  of  6,000/.  by  the  year;  that  several  acts  of  Parlia- 
jnent  had  been  passed  relating  to  the  said  light-houses, 
and  the  said  revenues,  profits,  and  duties ;  and  that  seve- 
ral difficult  questions  were  likely  to  lurise  upon  the  con- 
almction  of  the  said  acts  of  Parliament,  or  some  of  them; 
that  the  said  three  fourths  of  the  said  piece  or  parcel  of 
land,  and  the  said  light-houses  erected  thereupon,  were 
claimed  by  the  demandant  in  this  cause,  as  alleged  heir  of 
Join  AngeUf  Esq.,  late  of  Sioehvell,  in  the  county  of  Sur- 
rey ^  who  died  in  the  year  one  thousand  seven  hundred  and 
eighiy-four;  and  that  the  said  John  Angell,  the  alleged 
ancestor  of  the  demandant,  left  a  will,  bearing  date  the 
Slst  September,  one  thousand  seven  hundred  and  seventy- 
/bur,  and  also  several  codicils;  and  that  the  said  will  and 
codicils  were  drawn  and  expressed  in  an  involved  and  in- 
tricate style  and  manner,  and  in  very  ambiguous  words, 
lefetring  to  certain  pedigrees  of  the  testator's  family,  of 
great  length,  obscurity,  and  antiquity,  and  containing  nu- 
snercms  bequests,  devises,  and  limitations;  and  thereby 
giving  rise  to  numerous  doubts  and  difficulties,  both  as  to 
the  legal  import  of  many  of  the  clauses  and  limitations  of 
Ifae  said  will,  and  also  as  to  the  persons  therein  designated 
and  intended  to  be  described ;  that,  shortly  after  the  said 
testator's  death,  the  opinions  of  several  eminent  counsel 
were  taken,  as  to  the  effect  and  construction  of  the  said 
wiU,  which  persons  did  not  agree;  but  all  stated  that  great 
difficulties  existed;  which  difficulties  were  likely  to  arise 
{in  the  course  of  the  trial  of  the  action,  as  the  deponent 
Jmd  been  informed  and  believed ;  that  the  said  testator  did 
not  leave  any  near  relations,  and  that  it  was  necessary  to 
go  through  long  and  intricate  pedigrees,  involving  many 
4iflScttlt  questions  of  law  and  fact,  as  the  deponent  had 
been  informed  and  believed,  in  order  to  ascertain  who  was 
the  heir-at-law  of  the  said  testator;  that  the  greater  part 
of  the  witnesses  for  the  tenant  resided  in  London,  and  in 


1826. 

Anobll, 

Demandant; 

Anobll, 

TeniAt 
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Anoell, 

Demandant; 

Anobll, 

Tenant 


Other  places  much  nearer  to  Westminster  than  to  York; 
and  the  deponent  verily  believed  that  a  claim  of  so  com- 
plicated a  nature  must  give  rise  to  much  difficulty  and 
doubt,  and  would  require  to  be  discussed  with  the  great- 
est learning,  both  from  its  intrinsic  difficulties,  and  the  im- 
portance of  the  right  which  it  was  brought  forward  to  sub- 
stantiate. 


Wedne$day, 
Feb.  8th. 


Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant  Spaniie  now 
shewed  cause. — The  affidavit  upon  which  this  rule  was 
obtained,  contains  nothing  to  induce  the  Court  to  grant  a 
trial  at  bar.  It  is  a  matter  entirely  within  the  discretion 
of  the  Court,  and  many  circumstances  must  concur  to  au- 
thorize the  application;  a  mere  suggestion  of  the  value  of 
the  property  in  dispute,  or  of  the  difficulties  likely  to  arise 
in  the  progress  of  the  cause,  will  not  suffice:  at  all  events, 
the  nature  of  those  difficulties  should  be  explicitly  pointed 
out.  In  Crofts  d.  Dalby  v.  WeUs  (a),  the  Court  said  that 
it  was  a  general  rule  not  to  grant  trials  at  bar,  unless  the 
case  was  of  great  difficulty,  or  required  great  examination; 
and  Mr.  Justice  Page  observed,  that  he  was  counsel  in  the 
case  reported  in  Salkeld{b)^  and  believed  the  reporter  to 
be  mistaken  in  making  Lord  Holt  allow  either  value  or 
difficulty  to  be  sufficient  for  having  a  trial  at  bar;  and  the 
Court  denied  the  motion,  although  Lord  Chief  Justice  Lee 
said,  that  the  matter  in  debate  was  of  sufficient  value*  In 
The  King  v.  The  Burgesses  of  Caermarthen  (e),  the  Court 
said :  **  The  granting  of  a  trial  at  bar  is  entirely  in  the 
discretion  of  the  Court,  and  such  a  trial  ought  not  to  be 
granted  without  good  reason;  because  it  is  very  expensive 
to  the  parties,  and  the  business  of  the  other  suitors  is  de- 
layed by  it.  Neither  the  length  of  a  cause,  nor  the  value 
of  the  matter  in  question,  is  a  suff.cient  ground  for  grant- 
ing a  trial  at  bar;  and,  in  order  to  obtain  one  upon  the 


(a)  Andrews,  271. 


(6)  2  Salk.  648. 


(c)  Sayer,  79* 
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account  of  difficulty,  it  is  not  sufficient  to  say  generally  in 
an  affidavit,  that  the  cause  is  expected  to  be  difficult;  but 
the  particular  difficulty  which  is  expected  to  arise  ought 
to  be  pointed  out,  that  the  Court  may  judge  whether  it 
be  sufficient  for  the  granting  of  a  trial  at  bar."  In  Holmes 
d.  Brown  v.  Brown  {a),  the  Court  imposed  on  the  appli- 
cant the  terms  of  receiving  Nisi  Prius  costs  if  he  succeed- 
ed, and  paying  bar  costs  if  he  failed.  In  The  King  v. 
Amery  (6),  the  Court  said  that  they  would  exercise  their 
own  discretion  in  every  case,  upon  the  peculiar  circum- 
stances thereof.  In  Lord  Rivers  v.  Pratt  (c),  the  appli- 
cation was  refused,  although  the  question  at  issue  was  one 
of  considerable  difficulty  and  magnitude — to  ascertain  the 
boundaries  of  Cranbourne  Chase.  And  in  Doe  d.  Angell 
▼•  AngeU  (cQ,  a  trial  at  bar  on  the  title  in  dispute  in  the 
present  cause  was  refused  by  the  Court  of  King's  Bench. 


1826. 

AHOXtt, 

Demandint; 
Ahobll, 
TeiiMit. 


Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Taddy^  in  sup- 
port of  the  rule. — No  instance  can  be  shewn,  where,  in  a 
writ  of  right,  a  trial  at  bar  has  been  refused.  In  Luke  v. 
Harris  (e),  it  was  doubted  whether  the  mise  might  be  tried 
at  die  assizes,  or  only  at  the  bar  of  the  Court.  This  is,  at 
all  events,  a  fit  case  for  the  exercise  of  the  discretion  of  the 
Court,  in  granting  a  trial  at  bar;  the  property  in  dispute 
is  of  great  value,  and  the  case  embraces  questions  of  the 
greatest  possible  doubt  and  difficulty  ;  and,  although  the 
subject  matter  of  the  present  suit  is  confined  to  York- 
shire, still  there  are  estates  in  several  other  counties  de- 
pending on  the  same  title.  In  Doe  d.  AngeU  v.  AngeU, 
the  party  claimed  under  the  will,  and  not  as  heir-at-law. 
In  Lord  Rivers  v.  Pratt,  the  application  was  refused,  on 
the  ground  that  a  cause  involving  the  same  question  had 


(a)  2  Doug.  437. 

(b)  I  Term  Rep.  363. 

(c)  3  B.  Moore,  582. 


(«i)  2  Tidd's  Pr.  9th  Edit.  p.  747. 
(c)  2  Sir  W.  Blae.  1293. 
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just  before  been  tried  at  Nisi  Prius,  wherein  the  Court  of 
King*9  Bench  had  refused  a  new  trial.  In  the  present  in- 
stance^  great  difficulties  arise  both  on  the  construction  of 
the  willy  and  of  the  acts  of  Parliament  by  which  the  property 
in  question  is  vested  in  the  AngeU  family.  The  rights  of 
of  the  Crown,  too,  are  inrolved. 

Lord  Chief  Justice  Best. — No  sufficient  ground  has 
been  shewn  to  induce  us  to  accede  to  this  application*  It 
is  clearly  a  matter  of  discretion  with  the  Court;  and,  when 
we  consider  the  extreme  inconvenience  and  difficulty  that 
must  necessarily  arise  from  causing  twenty-four  Jurors  to 
be  brought  from  Yorkshire,  the  enormous  expense  and  the 
casualties  to  which  the  parties  would  be  exposed,  and  the 
possibility  of  the  cause  not  being  able  to  be  proceeded  in, 
on  account  of  the  absence  of  some  one  of  the  knights  or  re- 
cognitors forming  the  grand  assize,  a  case  of  almost  impera« 
tive  necessity  must  be  made  out  before  we  can  yield  assent 
to  such  an  application*  Nothing  of  this  sort  has  been 
pointed  out  to  us;  it  is  merely  suggested  '^  that  a  daim  of 
so  complicated  a  nature  must  give  rise  to  much  difficulty  and 
doubt.*'  But  no  specific  difficulty  has  been  presented  to 
us,  to  enable  us  to  judge  whether  or  not  this  cause  may  pro- 
perly be  tried  at  the  assizes.  The  nature  of  the  difficulties 
on  the  acts  of  Parliament  has  not  been  stated,  nor  has  the 
will  been  shewn  to  us.  The  verdict  in  this  cause  cannot 
in  any  shape  affect  the  rights  of  the  Crown.  The  same 
difficulties  that  are  apprehended  here  must  have  arisen  in 
Doe  d.  AngeU  v.  AngeU;  the  tenant's  title  being  the  same 
in  both.  That  case  depended  on  the  construction  of  the 
will  that  is  to  be  produced  in  this,  and  the  Court  oi  King^s 
Bench  refused  to  allow  a  trial  at  bar.  I,  therefore,  think 
that  there  is  no  reason  for  our  granting  it  now. 


The  rest  of  the  Court  concurring- 


Rule  discharged. 
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Crowder  r.  Austin.  Tkvnday, 

rwi  Feb.m. 

M,  HIS  was  an  action  brought  by  the  plaintiff  to  recover  Thepitiotiffput 

the  value  of  a  horse  sold  by  him  to  the  defendant,  a  horse-  af^  p^c^,|!^ 

dealer,  at  a  public  auction  at  Aldridge's  Repository.    At  ****"''°**'f|^^ 

the  trial,  before  Lord  Chief  Justice  Bestt  at  the  Adjourn-  him,  to  enhance 

A  W^      Wkvttf^A  1^1%4S 

ed  Sittings  at  Guildhall^  after  last  Michaelmas  Tefm,  it  u,t  dona /tie  bid 
appeared  that  it  was  one  of  the  conditions  of  sale  "  that  h^^^iJ^iJ* 
each  horse  should  be  sold  to  the  best  bidder;*'  that  the  mateiy  knocked 
plaintiff's  groom  attended  at  the  sale,  on  the  part  of  his  nod,  that  the 
master,  for  the  purpose  of  raising  the  price ;  that  the  last  ^^^  ^l^ 
homdjide  bidder  had  bid  12/.,  after  which,  until  the  horse  <^d  upon  the 

«         •  pnrchater,  and, 

was  knooLed  down  to  the  defendant  for  29/.,  he  and  the  comequenUy, 
groom  were  the  only  bidders;  and  that,  when  the  defend-  ^oid. 
ant  discovered  against  whom  he  had  been  bidding,  he  re- 
fused to  take  the  horse. 

His  Lordship  was  of  opinion  that  the  clandestine  bidding 
4if  the  servant  on  behalf  of  his  master,  was  a  fraud  upon 
die  purchaser,  and  vitiated  the  sale. 

Tlie  plaintiff  was  accordingly  nonsuited. 

Mr.  Serjeant  Wilder  on  a  former  day,  moved  for  a  rule 
sslst  that  the  nonsuit  might  be  set  aside,  and  a  new  trial 
had. — Bidding  at  auctions,  with  a  view  to  buy  in,  has  now 
become  the  recognised  practice  of  auctions.  No  purchaser 
ean  be  deceived  by  it.  The  statute  which  regulates 
aales  by  auction  {a)  merely  requires,  for  the  protection  of 
the  revenue,  that,  if  any  person  attend  on  behalf  of  the 
aeDer,  notice  of  that  fact  shall  be  previously  given  to  the 
auctioneer,  and  an  entry  thereof  made  in  his  book;  in  the 
present  instance,  that  requisition  was  complied  with.  In 
X^lonoUy  v.  Parsom  (6),  the  vendor  employed  persons  to 
bid  for  him,  without  notice;  and  that  was  held  to  be  no 

(fl)  17  Geo.  3,  c.  60,  s.  10.  ih)  3  Vc«.  627,  n. 
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1826.         objection  to  the  sale.     The  case  of  Howard  v.  Castle  (a). 
Crow  where  a  contrary  rule  was  established,  turned  upon  the 

V.  presumption  that  fraud  had  been  practised ;  Lord  Kenyan 

said :  ^'  It  appeared  at  the  trial  that  the  whole  transaction 
was  bottomed  in  fraud ;  it  was  fraud  from  the  beginning 
to  the  end,  and  the  parties  did  not  meet  on  equal  terms." 
The  language  used  by  Lord  Mansfield^  in  Bexwell  v« 
Christie  (6),  had  reference  to  a  period  when  the  practice 
of  reservation  on  sales  by  auction  differed  widely  from 
that  of  the  present  day.  His  Lordship  there  said :  **  The 
question  is,  whether  a  bidding  by  the  owner  of  goods  at  a 
sale,  under  these  conditions,  viz.  *  that  the  highest  bidder 
shall  be  the  purchaser,  and,  if  a  dispute  arise,  to  be  decid- 
ed by  a  majority  of  the  persons  present,*  is  a  bidding  within 
the  meaning  of  such  conditions  of  sale ;  and  whether  the 
owner  can  privately  employ  another  person  to  bid  for  him. 
The  basis  of  all  dealings]ought  to  be  good  faith ;  so,  more 
especially,  in  these  transactions,  where  the  public  are 
brought  together  upon  a  confidence  that  the  articles  set 
up  to  sale  will  be  disposed  of  to  the  highest  real  bidder; 
that  could  never  be  the  case,  if  the  owner  might  secretly 
and  privately  enhance  the  price  by  a  person  employed  for 
that  purpose :  yet  tricks  and  practices  of  this  kind  daily 
increase,  and  grow  so  frequent,  that  good  men  give  into 
the  ways  of  the  bad  and  dishonest,  in  their  own  defence. 
But  such  a  practice  was  never  openly  avowed.  An  owner 
of  goods  set  up  to  sale  at  an  auction,  never  yet  bid  in  the 
room  for  himself.  If  such  a  practice  were  allowed,  no  one 
would  bid.  It  is  a  fraud  upon  the  sale,  and  upon  the  pub- 
lic." The  reasoning  of  his  Lordship  must,  however,  be 
viewed  with  reference  to  the  particular  facts  before  him. 
In  the  present  instance,  the  defendant,  being  a  horse- 
dealer,  could  not  be  deceived  as  to  the  value  of  the 
horse* 

(a)  6  Term  Rep.  642.  (b)  Cowp.  396. 
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Lord  Chief  Justice  Best. — My  opinion  is  the  same  now         1826. 
as  it  was  at  Nm  Prius;  but,  perhaps,  before  we  lay  down 
a  general  rule  that  is  to  govern  future  auctions,  it  may  be 
fit  that  there  should  be  a  rule  nisi. 

Mr.  Justice  Park. — As  at  present  advised,  I  entertain 
no  doubt.  I  entirely  concur  in  the  opinion  expressed  by 
Lord  Mansfield;  as  to  which  Lord  Kenyan^  in  Howard  v. 
Castle^  said  (a):  *'  The  whole  of  the  reasoning  of  Lord 
Mansfield,  in  Bexwell  v.  Christie^  is  founded  on  the 
noblest  principles  of  morality  and  justice — principles  that 
are  calculated  to  preserve  honesty  between  man  and  man. 
The  circumstance  of  puffers  bidding  at  auctions  has  been 
always  complained  of.  If  the  first  case  of  this  kind  had 
been  tried  before  me,  perhaps  I  should  have  hesitated  a 
little  before  I  determined  it ;  but  Lord  Mansfield's  com* 
prehensive  mind  saw  it  in  its  true  colours,  as  founded  in 
fraud:  he  met  the  question  fairly,  and  made  a  precedent 
which  I  am  happy  to  follow."  But  for  the  wish  express- 
ed by  my  Lord  Chief  Justice,  I  should  say,  the  rule  ought 
not  to  be  granted. 

Mr,  Justice  Burrouoh  concurred  in  opinion  with  Mr. 
Justice  Park. 

Mr.  Justice  Gaselee  thought,  that,  as  the  case  was  one 
of  great  importance,  a  rule  nisi  might  be  granted ;  but,  at 
the  same  time,  expressed  his  assent  to  the  doctrine  laid 
down  by  Lords  Mansfield  and  Kenyan. 

A  rule  nisi  having  accordingly  been  granted — 

Mr.  Serjeant  Tculdy  was  now  about  to  shew  cause, 
when — 

(a)  6  Term  Rep.  634. 
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1826.  Mr.  Serjeant  Wilde,  finding  the  impression  of  the  Court 

Crowmr      ^^^  against  him,  consented  that  the  rule  should  be — 


0. 

Austin^ 


Discharged. 


Feb!iSth.  Snow  and  Others  v.  Peacock  and  Others. 

Abuik-notefbr   JL  HIS  was  an  action  of  trover,  to  recover  the  value  of  a 

SOCML  wai  stolen   t*      i       •  *-t      .       .  «       ^rx^^       rw^t  •    j  i_ 

ftomaaervuitof  Bank  of  England  note  for  5001.  The  cause  was  tried  be- 
^fi!!rt!^e  ^^^  ^"^^  Chief  Justice  Best^  at  the  Sittings  at  GuUdhall 
"^^5!!^  r~  •*•  after  last  Michaelmas  Term,  when  the  following  facts  apr 

Tdtttcd  in  the 

Haw  emd  Cry  pearcd  in  evidence : — 

anocher'pi^r!!^  I'he  plaintiffs  were  bankers  in  London.  The  defend- 
wi^^tibe  mite'  *^**  ^^  ^®^®  bankers,  carrying  on  business  at  Sleqford 
was  received  at  and  at  Boom,  in  Lincolnshire^  In  September,  1824^  the 
house  of  the  de-  plaintiffs  received  from  a  customer  a  dividend  warrant  for 
^^]  whiie  1»379/.,  with  instructions  to  obtain  the  money  due  there- 
it  had  been  pre-  on,  and  place  the  amount  to  his  credit.     The  plaintiflb' 

sented  for  ,     ,  . 

change  by  a  clerk  sent  it  on  the  following  day,  by  the  hands  of  a  con* 
^S!omTko\uta-   fidential  porter  (since  deceased),  to  the  Bank  of  England, 

tions  were  asked  ^here  the  porter  received  the  sum  mentioned  in  the  war- 
as  to  the  manner  *^ 

hi  which  he  be-  rant,  in  Bank  o{  England  notes  (and,  among  others,  the 

came  possessed 

of  it  In  trover  note  the  subject  of  the  present  action),  of  which  notes,  on 
vailiwThc Judge  ^**  return  home,  he  stated  that  he  had  been  robbed. 
left  it  to  the      xhc  plaintiffs  immediately  made  application  at  the  public 

Jary  to  say  whe-      «,       .  .  „  •    •  i      i 

ther  or  not  due  offioe  in  Bow  Street,,  issued  hand-bills  describmg  the  lost 
robbery  had^  notes,  and  advertised  their  dates,  numbers,  and  amount^in 
aT"  Sindft ^  *®  ^^^  ^"^  ^^y  Gazette,  and  in  the  Morning  Advertiser. 
and  whether  or  No  information  relative  to  any  of  the  notes  was  received 
circumstances,  until  April,  1825.  On  the  24fth  of  that  month,  the  note 
had  ^en  Ob-  ^^  question  was  presented,  by  the  London  agent  of  the  de- 
served by  the  fendants,  at  the  Bank,  where  it  was  stopped.    It  had  been 

defendants,  m  '^  '^ 

taking  the  note. 

The  Jury  tliought  that  the  defendants  had  not  exercised  due  caution,  and  accordingly  found  dot  the 

plaintiffs: — The  Court  held  that  this  direction  was  properi  and  refused  to  disturb  the  verdict. 
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iNTOught  to  the  defendants'  banking-house  at  Bourn,  at  a         192S. 

time  when  several  fairs  were  held  in  that  part  of  the  oomv* 

try,  by  a  stranger,  who  requested  in  exchange  for  it  Bank 

of  England  notes  of  smaller  amount.     On  being  toU  by 

the  defendants'  clerk  that  it  was  not  usual  to  give  Bank 

of  England  notes  in  exchange,  thb  person  consented  to 

take  in  lieu  notes  of  the  Sleaford  Bank.    The  name  the 

stranger  gave  was  Edwards.     No  further  inquiry  was 

made  of  him,  and  the  clerk  changed  the  note,  which  was 

sent  to  the  defendants*  agent  in  Landau  on  the  day  on 

whieh  it  was  received. 

On  the  part  of  the  plaintiffs,  the  only  evidence  as  to  the 
notice  of  the  robbery,  was  that  of  the  wife  of  the  printer  of 
tile  Hue  and  Cry^  who  stated,  that  this  Gi^iette  was  circu- 
lated by  the  order,  and  at  the  expense,  of  Goverament; 
that  copies  were  sent  to  all  the  magistrates  and  gaolers 
throughout  the  country;  that  fifteen  of  them  were  sent  in* 
te  Lmoohuhire;  and  that  she  believed  one  of  the  partners 
in  the  defendants'  banking-establishment  (who  it  appeared 
was  a  magistrate)  to  be  one  of  those  persons  to  whom  the 
Ghuiette  was  forwarded.  Evidence  was  also  given  as  to 
tlie  practice  in  Landan  when  a  stranger  applied  at  a  bank- 
ing^ouse  for  change  of  a  note.  Two  witnesses— one,  a 
derk  of  the  plaintifi«,  who  had  formerly,  for  a  period  of 
fimrteen  or  fifteen  years,  been  in  the  employ  of  Messrs. 
Coa  %  Greenwood;  the  other,  a  clerk  from  the  Bank  of 
England — stated,  that  it  was  not  the  practice  of  London 
badgers  to  give  change  for  large  notes,  when  the  parties 
appljfing  were  unknown  to  them,  without  requiring  infor- 
mation as  to  the  names  and  addresses  of  such  persons,  and 
aaawers  to  aH  such  questions  as  it  might  be  deemed  advis- 
able to  put  to  them. 

Or  the  part  of  the  defendants,  the  clerk  by  whom  the 
note  was  received  was  called.  He  stated  that  the  manner 
in  which  he  had  changed  the  note  was  that  which  was 
usual  in  the  defendants'  business;  that  be  had  never  seen 


9S8 
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the  Hue  and  Cry  Gazette ;  and  that  he  had  not  th^ 
slightest  suspicion,  or  cause  to  suspect,  at  the  time  the 
note  was  presented  to  him,  that  it  had  been  stolen:  but  he 
admitted  that  he  had  no  recollection  of  having  ever  given 
change  for  a  note  of  so  large  amount,  during  the  eleven 
years  that  he  had  been  in  the  employ  of  the  defendants. 

The  Lord  Chief  Justice,  on  this  evidence,  left  it  to  the 
Jury  to  say,  whether  the  plaintiffs  had  used  due  diligence 
in  advertising  the  stolen  notes,  and  circulating  intelligence 
of  the  robbery;  and  whether  due  caution  had  been  ob- 
served by  the  defendants,  or  their  clerk,  in  changing  a 
note  of  so  large  amount  for  a  person  who  was  an  entire 
stranger,  without  some  previous  inquiry  as  to  the  charac- 
ter of  the  party,  and  the  mode  in  which  he  had  become 
possessed  of  it. 

The  Jury  thought  that  the  defendants  had  not  exercis- 
ed due  caution  in  this  particular,  and  accordingly  retumr 
cd  a  verdict  for  the  plaintiffs,  for  the  amount  of  the  note. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term, 
moved  for  a  rule  nUi  that  this  verdict  might  be  set  aside 
and  a  new  trial  had  (a). — Evidence  of  the  practice  pre- 
vailing  in  London,  as  to  changing  notes,  should  not  have 
been  received  to  shew  what  ought  to  be  the  practice  else- 
where. To  protect  a  party  receiving  a  bank-note,  nothing 
more  is  necessary  than  that  he  should  be  the  bond  Jide 
holder,  for  a  valuable  consideration.  In  such  case,  bis 
title  is  good  against  all  the  world,  whether  his  clerk  or 
servant  act  with  what  a  Jury  might  call  due  caution,  or 
not.  In  this  respect,  bank-notes  widely  differ  from  every 
other  species  of  property.     A  man  who  takes  an  instru- 

(c)  The  learned  Serjeant  at  first  consequently,  that  there  was  no 

contended,  that  the  declarations  evidence  to  shew  that  the  notes 

of  the  deceased  porter,  from  whom  had  ever  been  in  the  possession  of 

it  was  alleged  that  the  notes  were  the  plaintiffs.    The  Court  over- 

stolen,  were  not  receivable,  and,  ruled  the  objection. 


IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  GEO,  IV,  S89 

ment  of  another  kind  is  bound  to  be  cautious;  but,  in  tak-  1826. 
mg  a  bank-note,  which  is  a  part  of  the  circulating  medium 
of  the  country,  it  is  sufficient  if  the  circumstances  under 
which  it  comes  to  his  hands  be  such  as  are  not  reasonably 
calculated  to  excite  suspicion.  The  integrity  of  the  de- 
fendants in  this  case  was  unquestioned.  Every  presump- 
tion is  in  favour  of  the  title  of  the  holder  of  a  bank-note, 
\mtSL  something  may  arise  to  impeach  it;  and  as,  in  this 
ease,  there  was  no  appearance  of  any  thing  to  create  sus- 
picion, the  defendants*  clerk,  who  received  the  note,  was 
perfectly  justified  in  supposing  that  the  title  of  the  party 
presenting  it  was  good.  At  all  events,  the  question  should 
have  been  left  to  the  Jury  entirely  as  one  of  bona  Jides  or 
malajkles,  of  which  the  presence  or  the  absence  of  a  due 
degree  of  caution  on  the  part  of  the  defendants  would 
form  but  one  ingredient. 

A  rule  having  been  granted — 

Mi.  Serjeant  Vaughan  and  Mr.  Serjeant  Bosanquet  now 
shewed  cause. — The  only  question  in  the  case  is,  whether 
ibis  note  was  received  by  the  defendants  in  the  due  course 
of  business,  and  with  proper  caution;  or,  whether  their 
having  received  it  without  making  inquiry  as  to  the  resi- 
dence and  character  of  the  person  by  whom  it  was  offered, 
was  not,  in  itself,  a  manifest  want  of  the  caution  and  pru- 
dent care  which  ought  to  have  been  observed.  That 
question  was  distinctly  and  properly  left  to  the  Jury. 
They  have  found  in  the  affirmative,  and  there  can  be  no 
ground  for  disturbing  their  verdict.  In  Solomons  v.  The 
Bank  of  England  (a),  a  bank-note  for  500/.  had  been 
firaudulently  obtained  by  some  person  unknown.  On  its 
bring  presented  for  payment,  some  time  afterwards,  by 
an  agent  of  a  foreigner,  notice  was  given  of  the  fraud, 
and  the  principal  was  desired  to  inform  the  Bank  how  he 

(a)  13  East,  135,  n. 

VOL.  XI.  y 
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1826.  came  by  it.  The  only  account  he  could  give  of  it,  was, 
that  he  had  received  it,  in  payment  for  goods,  from  a  man 
dressed  in  a  particular  manner,  but  of  whom  he  knew  nO" 
thing.  It  was  stated  in  evidence,  that  bank-notes  of  so 
large  a  value  were  not  usually  circulated  in  the  country 
where  this  note  was  taken.  In  trover  by  the  agent  to  re- 
cover from  the  Bank  the  value  of  the  note,  which  had 
been  detained  by  them  under  the  authority  of  the  original 
owner — it  was  held,  that  this  was  sufficient  evidence  to  go 
to  a  Jury,  of  the  privity  of  the  principal  to  the  original 
fraud.  It  is  not  enough  to  shew  that  a  bank-note  of  such 
an  amount  is  taken  bond  fide.  It  must  be  shewn  that  the 
party  receiving  it  exercised  a  reasonable  discretion  in  so 
doing.  If  he  fail  in  this,  it  is  a  degree  of  negligence  which 
amounts  to  a  species  otmala  fides.  In  Down  v.  Hailing  (a), 
the  owner  of  a  banker*s  check  for  50/.  accidentally  lost  it. 
The  check  was,  five  days  afterwards,  tendered  to  the  de- 
fendants, shop-keepers,  in  payment  for  goods  purchased  of 
them,  to  the  value  of  6/.  \0s.  Orf.,  the  defendants  giving  the 
difference  in  cash.  On  the  following  day,  the  defendants 
presented  the  check,  and  received  the  amount.  In  trover 
by  the  original  owner,  to  recover  the  value  from  the  de^ 
fendants,  the  Jury  were  directed  to  find  for  the  plaintiff, 
if  they  thought  that  the  defendants  had  taken  the  check 
under  circumstances  which  ought  to  have  excited  the  sus* 
picion  of  prudent  men.  The  learned  Judge  who  tried 
the  cause  (Lord  Chief  Justice  Abbott )i  at  the  same  time, 
observed,  that  there  was  no  evidence  to  shew,  that,  in  tak- 
ing the  check,  the  defendants  had  acted  fraudulently ;  but 
that  the  question  was,  whether  they  had  not  acted  with 
negligence.  In  Gill  v.  Cubitt  (b),  a  bill  of  exchange  which 
had  been  stolen  in  the  course  of  the  night,  was  taken, 
jcarly  on  the  following  morning,  to  the  office  of  a  discount 
broker,  by  a  person  whose  features  were,  but  whose  name 


(a)  4  Bam.  &  Cress.  330;  S.C.6  Dow.  &  Ryl.  455. 
(6)  3  Bam.  &  Cress.  466;  S.  C.  5  Dow.  &  Ryl.  334. 
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was  noty  known  to  the  broker;  and  the  latter^  being  satis-  lB2r>. 
fied  with  the  name  of  the  acceptor^  discounted  the  bill, 
according  to  his  usual  practice,  without  making  any  in- 
quiry of  the  person  who  brought  it.  In  an  action  on  the 
bill  (by  the  broker  against  the  acceptor),  the  Jury  were 
directed  to  find  for  the  defendant,  if  they  thought  that  the 
broker  had  taken  the  bill  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  and  care- 
ful man:  the  Jury  having  found  for  the  defendant,  the 
Court  afterwards  refused  to  disturb  the  verdict — holding 
the  direction  to  have  been  correct.  In  Miller  v.  Race, 
Lord  Mansfield  said  (a):  ''An  inn-keeper  took  the  note 
b&ndjide  in  his  business,  from  a  person  who  made  the  ap- 
pearance of  a  gentleman.  Here  is  no  pretence  or  suspi- 
cion of  collusion  with  the  robber;  for,  this  matter  was 
strictly  inquired  and  examined  into  at  the  trial,  and  is  so 
stated  in  the  case,  ^  that  he  took  it  for  a  full  and  valuable 
consideration,  in  the  usual  course  of  business.'  Indeed,  if 
tbere  had  been  any  collusion,  or  any  circumstances  of  un- 
ffliir  dealing,  the  case  had  been  much  otherwise.  If  it  had 
been  a  note  for  1,000/.  it  might  have  been  suspicious;  but 
ibis  was  a  small  note^  for  ^Z\l.  \0s.  Od,  only,  and  money 
gmti  in  exchange  for  it."  In  Grant  v.  Vaughan,  Mr. 
Justice  Wihnoi  said  (6):  ^*  The  note  appears  to  have  been 
taken  by  the  plaintifF  fairly  and  bond  fide,  in  the  course  of 
trade,  and  even  with  the  greatest  caution :  he  made  in- 
quiry about  it,  and  then  gave  the  change  for  it ;  and  there 
is  not  the  least  imputation,  or  pretence  of  suspicion,  tJiat  h6 
had  any  notice  of  its  being  a  lost  note.**  In  Peacock  v. 
Rhodes,  Lord  Mansfield  said  (c) :  "  The  question  of  mala 
fides  was  for  the  consideration  of  the  Jury.  The  circum- 
stances that  the  buyer,  and  also  the  drawers  (of  the  bill, 
the  subject  of  the  action),  were  strangers  to  the  plaintiff, 
and  tbat  he  took  the  bill  for  goods  on  which  he  had  a  pro- 

(a)  1  Burr.  458.  (6)  3  Burr.  152G.  (c)  2  Doug.  636. 

u  2 
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1826.  fit,  were  grounds  of  suspicion  very  fit  for  their  considera- 
tion. But  they  have  considered  them,  and  have  found  that  it 
was  received  in  the  course  of  trade;  and  therefore  the  case 
is  clear."  In  Egan  v.  Threlfall  (a),  a  Bank  of  Engl^ind 
note  for  1,000/.,  dated  the  12th  October,  1820,  was,  in 
April,  1821,  lost  m  London,  In  June,  1822,  it  was  pre- 
sented for  change  to  a  money-broker  at  Liverpool,  by  a 
person  with  whom  the  broker  was  well  acquainted,  but 
who  was  then  in  pecuniary  difficulties;  the  broker  chang- 
ed the  note,  by  giving  bills  which  had  some  time  to  run, 
and  cash,  deducting  commission,  without  asking  how  the 
holder  became  possessed  of  it.  In  trover  by  the  original 
owner  against  the  broker,  it  was  held  to  be  for  the  Jury  to 
say,  whether  the  defendant  had  received  the  note  fairly  and 
bond  fide,  in  the  ordinary  course  of  business,  and  for  value. 
The  Jury  found  for  the  plaintiff,  and  the  Court  refused  to 
grant  a  new  trial.  The  case  of  Lawson  v.  Weston  (b)  was 
over-ruled  by  Gill  v.  Cubitt. 

The  general  principle  deducible  from  all  the  cases  fit 
banc,  is,  that,  where  a  party  takes  a  bill  of  exchange^ 
bank-note,  or  check,  without  due  caution,  or  out  of  the 
usual  course  and  practice  of  trade,  he  takes  it  with  every 
risk  attached  to  it.  In  the  present  instance,  the  defend- 
ants' clerk  cannot  be  said  to  have  acted  with  proper  cau- 
tion, when,  in  a  small  provincial  town,  he  changed  a  note 
of  large  value  for  a  stranger;  and  the  transaction  cannot 
be  said  to  have  been  in  the  usual  course  of  business,  for, 
the  clerk  admitted  that  he  did  not  remember  ever  to  have 
changed  so  large  a  note  before.  The  Jury,  therefore, 
were,  under  the  circumstances,  properly  directed,  and  their 
verdict  is  conclusive. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Spankie,  in  sup- 
port of  the  rule. — The  Jury  should  have  been  directed  to 

(a)  5  Dow.  &  Ryl.  326,  n.  {b)  4  Esp.  Rep.  66. 
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consider  two  points — First,  whether  or  not  the  defendants  1826. 
had  taken  the  note  in  question  bond  fide,  in  the  due  course 
of  business; — Secondly ,  whether  there  had  or  had  not 
been  a  want  of  caution  sufficient  to  raise  a  presumption  of 
mala  fides.  In  the  former  event,  as  the  defendants  had 
given  value  for  the  note,  they  would  be  entitled  to  retain 
it;  and  it  is  admitted,  and  expressly  found  by  the  Jury, 
that  the  conduct  of  the  defendants  was  beyond  the  reach 
of  suspicion.  Where  a  loss  must  fall  on  one  of  two  inno- 
cent parties,  the  maxim  "  potior  est  conditio  possidentis  ** 
applies,  provided  he  has  acted  bond  fide.  Miller  v. 
Race  is  an  express  authority  to  shew  that  a  bank-note, 
though  stolen,  becomes  the  property  of  a  party  who  has 
given  value  for  it,  provided  he  have,  at  the  time  of  re- 
ceiving it,  no  notice  or  knowledge  of  the  robbery.  Lord 
Mansfield  there  said  (a),  that  *'  a  bank-note  is  constantly 
and  universally,  both  at  home  and  abroad,  treated  as  mo- 
ney, as  cash,  and  paid  and  received  as  cash ;  and  that  it  is  ne- 
cessary, for  the  purposes  of  commerce,  that  their  currency 
should  be  established  and  secured."  The  same  degree  of 
caution  cannot  be  used  in  the  receipt  or  transfer  of  bank- 
notes, as  in  that  of  bills  of  exchange.  In  Wookey  v.  Pole  {b) 
it  was  held,  that  the  property  in  bank-notes,  and  bills  of 
exchange  indorsed  in  blank,  passes  absolutely  by  delivery. 
In  King  v.  Milsom  (c),  in  trover  for  a  bank-note  alleged 
to  have  been  lost  by  the  plaintiff,  it  was  held  that  the  de- 
fendant was  not  bound  to  shew  his  title  to  the  note,  with- 
out evidence  from  the  other  side  that  he  got  possession  of 
it  nuddfidcy  or  without  consideration.  Lord  EUenborough 
there  said  {d) :  '^  There  is  a  distinction  between  negotiable 
instruments  and  common  chattels.  With  respect  to  the 
former,  possession  is  primd  facie  evidence  of  property.  I 
must  presume  that  the  defendant,  when  possessed  of  this 
note,  was  a  bond  fide  holder  for  a  valuable  consideration. 

(a)  1  Burr.  469.      (6)  4  Barn.  &  Aid.  1.      (c)  2  Camp.  5.      {d)  Id.  7. 


^i  CASES  IN  HILAUY  TERM, 

1826.  It  would  greatly  impair  the  credit,  and  impede  the  circu- 
lation of  negotiable  instruments,  if  persons  holding  them 
could,  without  strong  evidence  of  frauds  be  compelled  by 
any  prior  holder  to  disclose  the  manner  in  which  they  re- 
ceived them."  In  Lawson  v.  Weston^  the  defendants,  hav« 
ing  lost  a  bill,  caused  an  advertisement  of  the  fact  to  be 
inserted  in  the  newspapers;  the  plaintiffs  discounted  the 
bill  for  the  person  who  found  it:  it  was  held,  that  they 
were  entitled  to  recover  on  the  bill,  they  having  received 
it  bond  Jide^  and  without  notice  of  the  fraudulent  manner 
in  which  it  had  been  obtained  by  the  party  from  whom 
they  took  it.  Lord  Kenyon  there  said  (a):  '^  If  there 
were  any  fraud  in  the  transaction,  or  if  a  bondjide  consider- 
ation had  not  been  paid  for  the  bill  by  the  plaintiffs,  to  be 
sure  they  could  not  recover;  but,  to  adopt  the  principle 
of  the  defence  to  the  full  extent  stated,  would  be  at  once 
to  paralyze  the  circulation  of  all  the  paper  in  the  country. 
The  circumstance  of  the  bill  having  been  lost,  might  have 
been  material,  if  the  defendants  could  bring  knowledge  of 
that  fact  home  to  the  plaintiffs.  The  plaintiffs  might  or 
might  not  have  seen  the  advertisement ;  and  it  would  be 
going  great  length  to  say,  that  a  banker  was  bound  to  make 
inquiry  concerning  every  bill  brought  to  him  to  discount; 
it  would  apply  as  well  to  a  bill  for  10/.  as  for  10,0002»*' 
That  reasoning  applies  even  more  forcibly  to  the  caae  of 
a  bank-note,  than  to  that  of  a  bill  of  exchange,  or  other 
negotiable  security. 

Lord  Chief  Justice  Best. — I  think  I  should  hare  been 
well  warranted  in  putting  this  case  to  the  Jury  simply  as 
one  of  malajides.  On  the  loss  of  a  bank-note,  or  bill  pay- 
able to  bearer,  immediate  notice  of  the  loss  should  be  giv- 
en to  the  public,  in  the  manner  most  likely  to  prevent  per- 
sons who  would  otherwise  be  ignorant  of  the  fact,  from 

(fl)  4  Esp.  Rep.  56. 
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taking  it;  but«  even  if  the  lost  note  be  not  dulyadver-  1826. 
ti^edp  still,  if  a  person  receive  it  under  circumstances  rea- 
sonably calculated  to  induce  a  belief  that  he  knew  the 
holder  to  have  possessed  himself  of  it  improperly,  the 
loser  b  entitled  to  recover.  If,  after  notice,  a  party  take  a 
note  from  a  stranger,  and  abstain  from  making  such  in- 
quiries as  prudence  and  fair  dealing  would  suggest  to  a 
man  of  business,  the  owner  may  also  in  that  case  recover  its 
value,  in  an  action  against  him  who  has  so  received  it;  for, 
the  negligence  of  the  one  is  no  excuse  for  the  dishonesty 
of  the  other,  though  it  might  be  for  the  mere  negligence. 
In  the  latter  case,  the  maxim  that  has  been  referred  to  at 
the  bar,  potior  est  conditio  possidentis,  might  apply.  It  is 
more  frequently  from  negligence  than  from  fraud  that  in- 
juries result  to  third  persons.  In  this  case,  there  was  no 
ground  for  suspecting  for  a  moment  that  the  defendants' 
clerk  had  been  actuated  by  any  dishonest  or  undue  motives, 
and  the  defendants  themselves  knew  nothing  whatever  of 
the  transaction.  The  clerk  was,  in  all  probability,  anxious 
to  get  his  employers*  notes  into  circulation  ;  and  that  anx- 
iety put  him  off  his  guard,  and  prevented  his  making,  re- 
specting the  person  who  offered  him  the  note,  that  inquiry 
which  he  should  have  made ;  though  it  appears  that  this 
note  was  a  much  larger  one  than,  in  the  course  of  the  ele- 
ven years  he  had  been  in  the  defendants'  service,  he  had 
ever  before  given  change  for.  I  left  it  to  the  Jury  to  say, 
whether  they  thought  that  the  plaintiffs  had  used  due  di- 
ligence in  advertising  the  notes,  and  circulating  intelli- 
jjence  of  the  robbery;  and  whether  the  defendants  had 
^xiercised  due  caution  in  changing  a  note  of  such  a  large 
amount  for  a  stranger,  without  first  making  some  inquiry 
as  to  the  manner  in  which  he  became  possessed  of  it.  This 
latter  fact  the  Jury  have  found  in  the  negative.  A  new 
trial  has  been  moved  for,  on  the  ground  of  an  alleged  mis- 
direction. It  has  been  contended,  that  the  question  should 
have  been  left  to  the  Jury  simply  as  one  of  bondjides  or 
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1826.        mala  fides;  of  which  latter,  the  want  of  caution  on  the 
part  of  the  defendant  was  to  be  taken  merely  as  one  of 
several  component  parts ;  and  it  has  been  said^  that^  ifj  in 
cases  of  this  sort,  any  other  question  be  raised,  great  un- 
certainty will  inevitably  be  the  result.     There  is  no  fouB-* 
dation  for  that  argument.     My  direction  to  the  Jury  ia 
supported  by  all  the  decisions  in  banc.    Whether  or  not 
proper  diligence  has  been  used,  will  not  be  too  intricate  a 
question  for  a  Jury  to  determine.     What  precise  degree 
of  caution  should  be  used,  and  what  inquiries  should  be 
made,  before  a  bill  or  note  is  taken,  common  sense  will  dic- 
tate to  every  one.     Bank-notes,  though  at  first  the  mere 
creatures  of  commerce,  have  now  become  the  general  cir- 
culating medium  of  the  country.     In  the  course  of  the  ar- 
gument, it  was  said  that  bank-paper  is  money,  and  abso- 
lutely passes  as  such,  by  delivery.     No  lawyer  or  political 
economist  has  ever  viewed  it  in  this  light;  on  the  con- 
trary, it  is  invariably  held  to  be  merely  something  ex« 
changable  for  money.      For  the  purpose  of  this  cause^ 
there  is  no  difference  between  a  bank-note,  and  a  bill  of 
exchange  payable  to  a  particular  person,  and  by  him  in- 
dorsed in  blank:  the  value  is  in  each  case  payable  to  the 
holder.     Forming,  as  it  does,  the  principal  part  of  our  cir- 
culating medium,  it  would  be  highly  injurious  to  the  com- 
merce of  the  country,  to  hold  a  doctrine  that  would  have 
the  effect  of  curbing  or  restraining  the  negotiability  of 
bank-notes.    When  this  case  was  before  me  at  NUi  Priuif 
I  felt  that  it  was  one  of  extreme  importance.     I  saw  the 
difficulty  of  laying  down  a  general  rule  on  the  subject.    I, 
however,  told  the  Jury,  in  my  summing  up,  that  I  thought 
that  the  circulation  of  bank-notes  could  not  be  impeded 
by  requiring  every  man  that  received  them,  to  exercise  that 
degree  of  caution  which  his  own  personal  interest  would 
prompt  him  to  observe  in  all  the  concerns  of  life;  and  that 
the  omission  to  use  such  caution  would  have  a  tendency 
to  encourage  the  robbing  of  coaches,  and  the  stealing  of 
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notes  by  clerks  and  other  servants.     Since  the  trial,  I  have         1826. 
much  considered  this  case ;  and  I  am  perfectly  satisfiedi 
that  the  rule  I  then  laid  down  is  a  wholesome  one,  and 
one  which  will  rather  have  the  effect  of  promoting  than  of 
checking  the  circulation  of  notes.     In  general,  money  can- 
not be  identified ;  bank-notes  easily  may  be.     The  stealing 
of  notes  has  of  late  been  greatly  encouraged  by  the  care- 
less manner  in  which  they  are  taken,  and  the  consequent 
facility  of  passing  them  away  without  risk  of  detection. 
This  evil  will  be  considerably  diminished  by  the  adojption 
of  a  rule  requiring  the  receivers  to  be  vigilant.     That 
which  renders  the  possession  of  bank-notes  more  secure, 
cannot,  surely,  operate  as  a  check  on  their  circulation. 
The  degree  of  caution  necessary  is  merely  that  which  is 
reasonably  sufficient  to  satisfy  the  party  taking  the  note, 
that  he  who  tenders  it  is  not  likely  to  have  become  pos^ 
aessed  of  it  by  fraud  or  theft.     After  such  inquiry  as  is 
reiisonable,  has  been  made,  it  may  still  happen  that  the  re- 
ceiver may  have  been  imposed  on ;  the  negotiability  of  the 
instrument  will  then  protect  him.     The  receiver  should 
receive  it  with  proper  circumspection  and  caution;  the 
degree  of  caution  in  all  cases  depending,  as  in  common 
sense  it  must,  upon  the  value  of  the  note;  for,  it  would  be 
absurd  to  say  that  the  like  caution  must  be  used  in  taking 
a  5/.  note,  as  in  taking  one  for  500/. 
'  I  will  now  consider  the  several  authorities  on  this  sub- 
ject, which  are  to  be  found  in  the  books. 

Lord  Mansfield — who  may  truly  be  said  to  have  been 
the  founder  of  our  commercial  law,  and  who  laid  down  those 
wise  and  excellent  principles  by  which  the  commerce  of  the 
country  is  protected — in  Miller  v.  Race^  referred  to  a  case 
•decided  by  Lord  Holt  (a),  who,  speaking  of  the  non-liabili- 
ty of  the  holder  of  a  lost  note,  after  it  has  has  been  paid 
away  in  currency,  says,  that  it  is  *'  by  reason  of  the  course 

In)  \  Salk.  126. 
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1826.         of  tradey  which  creates  a  property  in  the  assignee  or  bear- 
er:** and  his  Lordship  said  (a):  '*  Here,  an  inn-keeper  took 
the  note  bondjide  in  his  business,  from  a  person  who  made 
the  appearance  of  a  gentleman.    There  is  no  pretence  or 
suspicion  of  collusion  with  the  robber ;  for,  this  matter  was 
strictly  inquired  and  examined  into  at  the  trial,  and  is  so 
stated  in  the  case — *  that  he  took  it  for  a  full  and  valuable 
consideration,  in  the  usual  course  of  business.'    Indeed, 
if  there  had  been  any  collusion,  or  any  circumstances  of 
unfair  dealing,  the  case  had  been  much  otherwise.     If  it 
had  been  a  bank-note  for  1,000/.,  it  might  have  been  sus- 
picious; but  this  was  a  small  note,  for  211,  lOs.  Od.  only, 
and  money  given  in  exchange  for  it."    In  Peacock  v. 
Rhodes ,  Grant  v.  Vaughan^  and  Solomons  v.  The  Bank 
of  England^  the  question  was,  whether  the  bills  had  been 
taken  in  the  usual  course  of  trade;  or,  in  other  words, 
whether  they  had  been  taken  with  that  degree  of  caution 
which  the  usual  course  of  trade  prescribes.     In  Grant  r. 
Vaughan,  Mr.  Justice  Wilmoi  said  (6):   '*  If  there  was 
negligence  on  one  side,  and  none  on  the  other,  that  would 
turn  the  scale.''    These  decisions  shew,  that  caution  and 
the  usage  of  trade  are  the  governing  principles  in  cases  of 
this  description.     It  is  for  the  Jury  to  consider  the  cir- 
cumstances in  which  the  parties  stand.     The  doctrine  laid 
down  in  the  Court  of  King's  Bench,  in  GiU  v.  CubUt, 
clearly  establishes  the  propriety  of  the  direction  I  gave  to 
the  Jury,  although,  from  the  different  circumstances  of 
that  case,  it  was  somewhat  differently  put  by  Liord  Chief 
Justice  Abbott.     His  Lordship,  in  speaking  of  the  case  of 
Lawson  v.  Weston,  says,  that  he  thinks  that  that  case  has 
led  to  a  great  deal  of  mischief,  and  has  greatly  facilitated 
fraud;  and  he  speaks  of  the  number  of  stage-coaches  that 
have  been  lately  robbed  of  bank-notes  and  bills,  and  says, 
that  it  is  owing  to  the  encouragement  that  has  been  given 

(<0  1  Burr.  458.  (6)  J  Burr.  1526. 
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to  that  species  of  robbery,  by  the  facility  with  which  they  1826. 
are  received  by  country  bankers,  who  have  been,  in  fact, 
destroying  their  own  interest,  by  their  avidity  to  get  hold 
of  bank-notes,  for  the  purpose  of  distributing  in  the  coun« 
try  theur  own  notes  in  exchange.  His  Lordship  says  (a) : 
'*  It  appears  to  me  to  be  for  the  interest  of  commerce,  that 
no  person  should  take  a  security  of  this  kind  from  another, 
without  using  reasonable  caution.  If  he  take  such  a  se- 
curity from  a  person  whom  he  knows,  and  whom  he  can 
find  out,  no  complaint  can  be  made  of  him;  but,  if  it  is  to 
be  laid  down  as  the  law  of  the  land,  that  a  person  may  take 
a  security  of  this  kind  from  a  person  of  whom  he  knows 
nothing,  and  of  whom  he  makes  no  inquiry  at  all,  it  ap- 
pears to  me  that  such  a  decision  would  be  more  injurious  to 
commerce  than  convenient  for  it."  In  conclusion,  his  Lord- 
ship said :  "  It  seems  to  me,  that  it  is  a  great  encourage- 
ment to  fraud,  and  it  is  the  duty  of  the  Court  to  lay  down 
such  rules  as  tend  to  prevent  fraud  and  robbery,  and  not 
give  encouragement  to  them.'*  To  that  doctrine  I  fully 
subscribe,  and  I  think  it  is  the  duty  of  the  Courts  to  give 
effect  to  so  salutary  a  rule.  We  shall  thus  be  establish- 
ing a  principle  which  cannot  fail  to  have  the  effect  of 
giving  increased  protection  to  property  of  this  nature,  and 
preventing  many  felonies.  In  the  case  last  cited,  Mr. 
Justice  Holroyd  said  (6):  '^  If  a  party  takes  a  bill,  with  a 
view  to  profit  arising  from  interest  or  commission,  under 
circumstances  affording  reasonable  ground  of  suspicion, 
without  inquiring  whether  the  party  of  whom  he  takes  it, 
came  by  it  honestly  or  not;  or,  if  he  takes  it  merely  be- 
cause it  is  drawn  upon  a  good  acceptor;  then  he  takes  it 
at  a  risk  (or  what  ought,  in  the  contemplation  of  a  reason- 
able man,  to  be  a  risk),  whether  the  bill  be  stolen  or  not." 
In  the  case  of  Down  v.  Hailing ^  the  question  was  left  to 
the  Jury  exactly  as  I  left  it  in  this.     The  Court,  on  mo- 

(«)3  Barn.  &  Cress.  171.  (^)  Id-  476. 


300  CASES  IN  HILARY  TERM^ 

1826.         tioiiy  refused  a  rule  in  that  case,  not  doubting  the  pro- 
priety of  the  Lord  Chief  Justice*s  direction. 

On  the  whole,  I  think  we  shall  best  consult  the  true 
interests  of  commerce,  by  obliging  tradesmen  and  others, 
in  receiving  bank-notes  or  negotiable  bills,  to  use  that 
caution  and  circumspection  which  the  usage  of  trade  re- 
quires in  all  other  matters  connected  with  it.  In  the  pre- 
sent instance,  the  Jury  have  found  that  due  caution  was 
not  observed  by  the  defendants.  I  am,  therefore,  decided- 
ly of  opinion,  that  such  want  of  caution  was  sufficient  to 
entitle  the  plaintiffs  to  a  verdict. 

Mr.  Justice  Park.— I  think  we  should  be  deciding  in 
opposition  to  all  the  cases,  if  we  were  to  say  that  the  di- 
rection of  my  Lord  Chief  Justice  to  the  Jury  in  this  case 
was  improper.  Our  decision  will,  I  think,  be  perfectly  con- 
sistent with  every  one  of  the  authorities  upon  this  subject. 
Miller  v.  Race  was  not  a  case  of  suspicion.  There,  an 
inn-keeper  received  a  bill  or  note  for  211.  I0s»  OgT.,  in  the 
ordinary  course  of  his  business.  What  Lord  MansfiekTs 
opinion  would  have  been  in  a  case  like  this,  is  evident: 
he  says  (a) — "  If  it  had  been  a  note  for  1,000/.,  it  might 
have  been  suspicious ;  but  this  was  a  small  note,  for  212. 
10*.  Orf.  only,  and  money  given  in  exchange  for  it."  In 
Peacock  v.  Rhodes,  the  principal  question  was,  whether 
the  case  had  been  properly  left  to  the  Jury.  Lord  Mans* 
field  there  says  (6):  "The  question  of  mala  fides  was  for 
the  consideration  of  the  Jury:  the  circumstances  that  the 
buyer,  and  also  the  drawers,  were  strangers  to  the  plain- 
tiff, and  that  he  took  the  bill  for  goods,  on  which  he  had 
a  profit,  were  grounds  of  suspicion  very  fit  for  their  con- 
sideration; but,  they  have  considered  them,  and  found 
that  it  was  received  in  the  course  of  trade ;  and  therefore 
the  case  is  clear.'*  It  is  impossible  to  distinguish  /Sb/o- 
mons  V.  The  Bank  of  England  from  this  case.     The  rea- 

(fl)  1  Burr.  458.  (Jt)  2  Doug.  636. 
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soning  of  Lord  Kenyan  there,  is  very  different  from  the  1826. 
opinion  expressed  by  him  in  Latoson  v.  Weston,  where  he 
says  (a) :  "  The  circumstance  of  the  bill  having  been  lost, 
might  have  been  material,  if  the  defendants  could  bring 
knowledge  of  that  fact  home  to  the  plaintiffs.  The  plaintiffs 
might  or  might  not  have  seen  the  advertisement;  and  it 
would  be  going  great  length  to  say  that  a  banker  was 
bound  to  make  inquiry  concerning  every  bill  brought  to  him 
to  discount;  it  would  apply  as  well  to  a  bill  for  10/.,  as  for 
10,000/."  But,  in  Solomons  v.  The  Bank  of  England,  his 
liOrdship  says  {b) :  **  When  the  plaintiffs  were  informed 
of  the  circumstances,  and  were  applied  to,  in  order  to  give 
information  of  the  person  from  whom  they  received  the 
bill,  they  refused  to  give  a  satisfactory  account  of  it. 
Under  these  circumstances,  it  is  impossible  to  say  that 
there  was  not  some  suspicion  thrown  upon  them  of  their 
being  privy  to  the  fraud;  and  that  was  all  that  I  told  the 
Jury,  to  whom  I  was  about  to  leave  the  question  of  fact  for 
their  decision.'* 

Though  I  admit  that  it  is  of  the  greatest  importance 
that  bank-notes  should  not  be  impeded  in  their  circulation, 
I  entirely  concur  with  my  Lord  Chief  Justice  in  his  mode 
of  putting  this  case  to  the  Jury;  and  I  think  that  the  rule 
adopted  by  his  Lordship,  is  one  that  is  calculated  to  be- 
nefit commerce,  rather  than  obstruct  it.  In  Gill  v.  Cubiii, 
the  Court  held,  that  the  Jury  were  properly  directed  to 
find  a  verdict  for  the  defendant,  if  they  thought  that  the 
plaintiff  had  taken  the  bill  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  and  care- 
ful man.  In  Grant  v.  Vaughan,  Mr.  Justice  Wilmoi 
says^  the  thing  to  be  inquired  of,  is,  on  whose  side  is  the 
negligence.  In  the  case  now  under  consideration,  there 
was  no  negligence  on  the  part  of  the  plaintiffs;  but,  on 
the  part  of  the  defendants,  through  the  instrumentality 
of  their  derk,  there  was  great  negligence.     It  was  admit- 

(a)  4  Esp,  Rep.  57.  (&)  13  East,  138. 
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1826.  ted  by  the  latter,  on  his  examination  at  the  trial,  that,  dur- 
ing the  whole  period  (eleven  years)  of  his  service  with 
the  defendants,  he  did  not  remember  to  have  ever  chang- 
ed so  large  a  note.  How,  then,  could  this  note  be  said  to 
have  been  taken  by  the  defendants  in  the  usual  course  of 
their  business? 

Under  the  circumstances,  I  think  our  judgment  should 
be  guided  by  the  case  of  Gill  v.  Cubitt. 

Mr.  Justice  Burrough. — I  am  clearly  of  opinion  that 
this  note  was  received  by  the  defendants  under  circum- 
stances reasonably  calculated  to  excite  their  suspicion, 
and  to  induce  them  to  be  more  cautious  than  they  appear 
to  have  been.  A  note  of  large  amount  was  presented  at 
a  banking-house,  for  the  purpose  of  being  changed,  by  a 
person  of  whom  they  asked  nothing  more  than  his  name: 
and,  consequently,  the  only  account  they  had  of  him,  was, 
that  his  name  was  Edwards.  They  should  have  gone  fur- 
ther; they  should  have  asked  where  he  came  from,  and 
how  he  became  possessed  of  the  note.  Parties  are  not  to 
be  careless  in  cases  of  this  sort,  where  their  duty  to  the 
public  requires  that  they  should  be  active  and  cautious; 
neither  are  they  to  refrain  from  asking  questians,  lest 
such  questions  should  prevent  them  from  obtaining  a  note 
that  would  give  them  the  benefit  of  increasing  the  eircula* 
tion  of  their  own  notes.  These  defendants  have  not  pur- 
sued a  course  tending  to  protect  the  public  from  frauds 
of  this  kind.  If  they  had  used  ordinary  care  and  caution, 
the  parties  might  have  been  spared  the  trouble  and  e:t- 
pense  of  coming  here.  They  have  not,  however,  acted 
with  due  care. 

The  case  of  Solomons  v.  The  Bank  of  England  (a), 
it  is  impossible  to  distinguish  from  this.  That  was  an 
action  of  trover,  to  recover  the  vahie  of  a  bank-note 
for  fiOO/.,   which  had  been  stolen  from  Baistm   %  Co, 

(«)  Th«  learned  Judge  cited  this  case  from  a  MS.  note. 
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The  note  was  received  by  the  plaintiffs  from  Hymen  ^         1826. 
Hendricks,  Jews,   at  Middleburgh.     Being  for  a  large 
amount,  it  was  not  a  note  of  ordinary  currency.     The 
plaintiff,  who  was  the  agent  of  Hymen  S^  Co,,  came  to  the 
Bank  of  England,  to  ask  if  the  note  was  good,  and  told 
all  the  circumstances.     He  produced  the  letter  inclosing 
the  note,  and  said  that  he  had  received  it  as  the  agent  of 
Hymen  %  Co.,  and  had  accepted  bills  for  the  amount.    In 
consequence  of  what  passed,  he  wrote  to  his  correspond- 
ents at  Middleburgh,  to  ascertain  how  they  came  by  the 
note.     They  only  answefed,  that  they  had  received  it  from 
a  man  in  an  olive  coloured  coat.     Lord  Kenyon  told  the 
Jury,  that  he  did  not  think  Hymen  8^  Co.  had  properly 
accounted  for  the  possession  of  the  note.     The  plaintiff 
was  nonsuited;  and,  afterwards,  when  the  case  was  mov- 
ed in  banc,  bis  Lordship  said — The  house  at  Middle- 
burgh ought  to  have  given  some  account  how  they  came 
by  the  note;  notes  of  this  amount  not  being  ordinarily 
current  there.     If  they  received  it  contrary  to  conscience, 
they  ought  not  to  recover  it.     The  Bank  had  a  right  to 
say — '  shew  us  that  you  hold  this  note  properly ;'  that  is  the 
point;  not  mala  fides.     And  Mr.  Justice  BuUer  said — I 
consider  the  plaintiff  as  the  agent  of  Hendricks  %  Co.,  and 
the  plaintiff's  title  is  incomplete.     The  defendants  prove 
that  the  bill  is  improperly  obtained ;  the  plaintiff  has  no- 
tice of  it.   If  it  was  not  stolen,  but  honestly  obtained,  Hen- 
dricks ^  Co.  should  shew  it;  but  they  give  no  account  of  it 
At  all.   It  is  impossible  they  should  not  know  of  whom  they 
had  it.     It  would  be  otherwise,  if  it  were  a  10/.  note. 

In  the  present  case,  the  defendants  were  bound  to  know 
of  whom  they  received  this  note.  They  should  have  made 
inquiry;  they  would  then,  doubtless,  have  discovered  who 
this  person  was*  At  the  last  Assizes  for  Kingstonf  I  tried 
a  mssi  for  passing  stolen  notes.  On  that  occasion,  it  was 
proved  that  Edwards  (this  very  man)  had  accompanied  him. 
Edwards  was  very  well  known  to  the  police,  and  I  am  satis^ 
fied  that  his  description  would  have  been  found  in  the  Hue 
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and  Cry.  I  am  decidedly  of  opinion  that  the  Lord  Chief 
Justice's  direction  to  the  Jury  was  substantially  correct, 
and  that  the  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  Gaselee. — I  am  also  of  opinion,  that,  in 
this  case,  it  was  properly  left  to  the  Jury  to  say,  whether 
or  not  due  caution  and  diligence  had  been  observed  by  the 
defendants;  and  that  it  was  not  necessary  to  treat  the  ques- 
tion as  one  of  mala  fides  only.  Independently  of  decided 
cases,  the  present  may,  I  think,  be  determined  upon  prin- 
ciple. Property  which  has  been  the  subject  of  felony  does 
not  pass  like  other  property.  The  convenience  of  com-, 
merce  alone  creates  an  exception  to  that  rule,  fnz*  as  to 
goods  bought  in  market  overt.  It  has  been  said,  that  the 
holder  of  a  Bank  of  England  note  has  a /Trtmayacte  proper- 
ty in  it ;  these  notes  being  part  of  the  currency  of  the  realm. 
But  that  is  not  exactly  so;  for,  if  any  thing  occurs  to  im- 
peach the  holder's  title,  or  to  cast  the  slightest  suspicion  up- 
on it,  it  is  incumbent  on  him  to  shew  how  he  has  conduct- 
ed himself  in  the  acquiring  of  it.  If  he  has  not  used  due 
caution,  the  whole  onus  of  proof,  that  the  party  from  whom 
he  took  it  had  in  it  such  a  title  as  he  could  lawfully  con- 
vey, is  thrown  upon  him.  In  the  present  case,  it  is  found 
by  the  Jury,  that  the  defendants  failed  to  use  that  neces- 
sary caution.  The  circumstances  well  warrant  this  conclu- 
sion. The  note  was  taken  from  a  perfect  stranger,  one  who 
had  never  before  been  seen  at  Bourn,  and  not  the  slightest 
inquiry  was  previously  made  concerning  him.  I,  therefore, 
concur  with  the  rest  of  the  Court  in  thinking  that  this  verdict 
ought  not  to  be  disturbed. 

Rule  discharged  (a). 


(d)  See  the  case  of  Beckwith  v. 
Corrall  and  Another  (3  Bing.  444, 
and  pott,  335),  \Yliere,  in  an  action 
of  trover  by  the  owner  of  a  lost  bill 
of  exchange  agunst  a  banker  who 
had  cashed  it  for  a  stranger,  it  was 
held  that  the  Jury  were  properly 


directed  to  consider  whether  the 
plaintiff  had  used  due  diligence  in 
apprising  the  public  of  his  lots, 
and  whether  the  defendant  had 
acted  with  good  faith  and  suffici- 
ent caution  in  the  receipt  of  the 
bill. 
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Martin  and  Another,   Assignees  of  Mary  Cowper,  a      Saturday, 
„     ,  ^.    ^  „  Fih.Wth. 

Bankrupt,  v.  pmightingale,  Bart. 

X  HIS  was  an  action  of  trover,  by  the  assignees  of  Mary  A  Uvery-stoblc 
Cowper f  a  bankrupt,  against  the  defendant,  the  Sheriff  of  bought  honct 
Cambridgeshire y  for  taking  in  execution  goods  alleged  to  oTleulngou^ 
be  of  the  estate  of  the  bankrupt.  occasionally  sold 

*  ^  ,  them,  but  with- 

At  the   trial,  at  the  last   Cambridge  Assizes,   before  outbaviDga 
Lord  Chief  Justice  Abbott,  a  witness  was  called,  on  the  ucence.   At  the 
part  of  the  plaintiffs,  to  prove  the  trading.     This  witness  *"*^'  the  Judge 

*  r  »  r  o  expressed  him- 

stated,  that  the  husband  of  the  bankrupt  had  formerly  self  of  opinion, 

carried  on  the  business  of  a  livery-stable  keeper  and  horse-  dam's  counsel 

dealer;  that,  after  his  death,  the  bankrupt,  his  widow,  f^^^f^gufl. 

continued  the  business,  but  had  never  obtained  a  horse-  «ent  trading 

withm  Ibc 

dealer's  licence.      Another  witness    proved    his  having  meaning  of  the 
bought  horses  for  the  bankrupt,  for  the  purpose  of  letting;   jhe  Smrt 
and  that  she  occasionally  sold  them.  ^"»*^^  *«  ^'"'""^ 

His  Lordship  thought  this  sufficient  evidence  of  trad- 
ing, and,  the  defendant's  counsel  acquiescing  in  this  opin- 
ion, the  point  was  not  left  to  the  Jury.  A  verdict  was 
found  for  the  plaintiffs. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  that  the  fact  of 
the  trading  of  the  bankrupt  had  not  been  sufficiently 
proved,  or  that  it  should,  at  all  events,  have  been  lefl  to 
the  Jury. 

Mr.  Serjeant  Vaughan  shewed  cause,  and  contended 
that  the  trading  was  satisfactorily  established,  as,  although 
the  horses  were  in  the  first  instance  bought  for  the  mere 
purpose  of  letting,  it  was  proved  that  they  were  also  occa- 
sionally sold.     He  referred  to  the  case  of  Bartholomew  v. 

VOL.  XI.  X  "  "^ 


re- 
st 
the  verdict. 
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1826.         Sherwood  {a),  where  a  farmer,  who  had  bought  and  sold 
^  horses  with  a  view   to  profit,  was   held  a   trader;  and 

f.  Wright  V.  Bird  (ft),  where  the  Court  of  Exchequer  held 

the  buying  and  selling  of  horses,  with  an  avowed  intention 
of  taking  out  a  licence  and  becoming  a  horse-dealer,  suffi- 
cient to  constitute  a  trading  within  the  bankrupt  laws, 
however  limited  the  trading,  and  though  no  licence  had 
been  actually  taken  out. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule,  submitted 
that  the  mere  casual  sale  of  a  horse  was  not  sufficient  to 
constitute  a  general  trading,  as  the  purchases  were  at  first 
clearly  made  for  no  other  purpose  than  the  carrjring  on 
the  business  of  a  livery-stable  keeper :  and  he  cited  the 
case  of  Patten  v.  Browne  (e),  to  shew  that  a  sale  made 
only  as  ancillary  to  a  business,  which,  of  itself,  is  not  a 
trading,  does  not  render  a  person  a  trader  within  the 
meaning  of  the  bankrupt  laws. 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Best  now  said,  that  the  Court  were 
of  opinion,  that  there  was  sufficient  evidence  of  trading  to 
go  to  the  Jury ;  that  he  had  spoken  to  Lord  Chief  Justice 
Abbott,  who  stated  that  the  defendant's  counsel  acquies- 
ced in  the  opinion  he  bad  expressed  at  the  trial,  and,  with 
their  consent,  the  question  was  withdrawn  firom  the  con< 
sideration   of  the  Jury;  and  that,  therefore,   the  Court 

would  not  disturb  the  verdict. 

Rule  discharged. 

(a)  I  Term  Rep.  573,  n.  (b)  1  Price,  20.  (c)  7  Taunt,  409. 


k 


IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  GEO.  IV.  307 

1826. 

,    Demandant;     Russell,  Tenant;     Walcott,      Satwrdatf, 

'  ,  reh.Wth. 

Vouchee. 

iuR.  Serjeant  Onslow  moved  that  this  recovery  might  where  tiie 

_        1      i»  11       .  vouchee  bectmc 

pasSy  under  the  iollowmg  circumstances: —  insane  after  the 

The  warrant  of  attorney  was  executed  by  the  vouchee  Jr"mint  of\t-  * 

on  the  7th  of  December  last.  At  that  period  he  was  sane;  5pn>«y»  but  bc- 

^  fore  the  perfect'* 

but,  since  the  time  of  his  executing  the  warrant  of  attor<-  ingofthere- 
ney»  and  before  the  recovery  could  pass,  his  intellect  had  courifrefttted 
become  impaired .  ^°  ■"^'^  *'  ^^^ 

The  learned  Serjeant  relied  on  the  case  of  Sehoyn  v. 
Selwyn  (a),  to  shew,  that,  in  law,  the  whole  of  a  recovery 
must  be  taken  to  be  the  transaction  of  one  day. 

Per  Curiam. — The  recovery  is  incomplete;  and,  at  any 
time  before  it  is  perfected,  the  vouchee  might,  if  he  were 
restored  to  reason,  revoke  the  warrant  of  attorney;  or,  if 
he  should  die  in  the  mean  time,  the  recovery  would  be  a 
nullity.  Being  insane,  he  is  civiliter  mortutu.  In  Sheep- 
shanks  ▼.  Lucas  (&),  it  was  held  that  the  death  of  a  vou- 
chee in  a  common  recovery,  before  judgment,  is  a  ground 
of  error,  if  it  be  afterwards  perfected. 

The  learned  Serjeant,  therefore — 

Took  nothing  (c). 


(a)  2  Burr.  1131.  lowed  it  to  pass  as  to  all  the  par- 

(6)  1  Burr.  410.  ties  except  him.     See  also  Jatne- 

(c)  See  Egremont,  Demandant;  son.  Plaintiff;   Fletcher  and  Wife 

Tenant ;      Vale    and  and  Others,  Deforciants  (2  Moore 


Crooke,  Vouchees,  (2  Moore  &  &  Payne,  265,  n),  where,  one 
Payne,  264;  S.  C.  5  Bing.  176)i  of  several  deforciants  having^  be- 
where,  one  of  two  vouchees  hav-  come  insane,  the  Court  ordered 
in^  become  insane  after  he  had  the  fine  to  pass  as  to  all  the  other 
executed  a  joint  warrant  of  at-  parties,  notwithstanding  the  omis- 
tomey,  but  before  the  perfecting  sion  of  the  name  of  the  lunatic  in 
of  the  recovery,  the  Court  al-  the  proceedings. 

X  2 
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Sitturday, 
Feb.tlth. 

Ad  attorney 
hsYing  acted  for 
both  parties  in  a 
fuit,  the  Court 
ordered  the  pro- 
ceedingt  to  be 
•et  aside,  and 
the  attorney  to 
pay  the  costs  of 
the  cause  and 
of  the  motion. 


Berry  v.  Jenkins. 

On  a  former  day  in  this  Term,  Mr.  Serjeant  Wilde  ob- 
tained a  rule,  on  the  part  of  the  defendant  in  this  suit, 
calling  on  the  plaintiff,  or  his  attorney,  to  shew  cause  why 
the  interlocutory  judgment  which  had  been  signed  here- 
in, and  all  the  proceedings  previous  thereto,  should  not 
be  set  aside  for  irregularity,  and  why  the  attorney  should 
not  pay  the  costs  of  the  cause  and  of  this  application. 
The  affidavit  on  which  the  motion  was  founded,  stated, 
that  the  attorney  had  acted  for  both  sides,  putting  in  bail 
for  the  defendant,  and  deluding  the  parties,  and  prevent- 
ing  an  interview. 


Mr.  Serjeant  Vaughan  was  about  to  shew  cause — 

But  the  Court  strongly  reprobated  the  conduct  of  the 
attorney,  in  acting  for  both  plaintiff  and  defendant  at  the 
same  time,  and  ordered  that  the  rule  should  be  made  ab- 
solute in  the  terms  moved. 

Rule  absolute. 


Yrisarri  v.  Clement. 

J  HIS  was  an  action  for  a  libel  published  in  a  certain 
newspaper  called  *'  The  Morning  CAronicfe,"  of  which  the 
defendant  was  proprietor. 


Saturday^ 
Feb.Uth. 

An  action  will 
not  lie  for  a  li- 
bel imputing  to 
a  party  fraud  in 
his  conduct 
touching  an  il- 
legal transac- 
tion; but,  if  the  publication  goes  further,  and  conveys  an  imputation  on  the  party,  dehors  such 
transaction,  it  is  libellous. 

In  a  declaration  for  a  libel  published  concerning  the  plaintiff  as  Envoy  of  the  state  nf  ChiU,  it 
was  alleged,  by  way  of  inducement,  that  the  plaintiff  was  the  Envoy  appointed  by  the  state  of 
ChiU: — Held,  that  the  libel,  on  the  face  of  it,  suflSciently  admitted  Chili  to  be  a  sUte,  and  the 
plaintiff  to  be  the  Envoy  of  that  state,  to  support  the  action. 

A  libel  stated,  that,  *'  The  plaintiff  lost  no  time  in  transferring  himself,  together  with  200,000t 
sterling  of  John  BtUVs  money,  to  Paris,  where  he  now  out-tops  princes  in  his  style  of  living."  The 
MJiMiidb  to  this  was,  *'meanhig  that  the  plaintiff  had  defrauded  jEng/isA  subjects  of  200,000i..*"— 
Held,  that  the  innuendo  gave  the  words  of  the  libel  too  extended  a  meaning;  and  that  the  libel 
did  not  impute  to  the  plaintiff  the  commission  of  a  fraud  upon  EngUsh  snbgects. 
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The  first  count  of  the  declaration,  after  the  usual  in-         1826. 
ducement  of  good  character  and  conduct,  proceeded  thus —       yrisarei 
"  And  whereas  also,  before  the  time  of  the  committinfir  the  '• 

^  Clement. 

gnevances  by  the  said  defendant  in  this  count  and  the  four 
next  following  counts  mentioned,  the  said  plaintiff  had 
been  and  was  appointed  by  certain  persons  exercising  the 
powers  or  authority  of  government  in  a  certain  republic 
or  state  in  parts  beyond  the  seas,  to  wit,  in  the  republic  or 
state  of  Chili,  in  South  America,  to  the  office  or  station 
of  Envoy  Extraordinary  and  Minister  Plenipotentiary 
from  the  said  republic  or  state  of  Chili,  to  and  at  the 
Courts  of  Europe,  and,  amongst  others,  to  the  Court  of 
this  United  Kingdom,  to  wit,  at  &c. :  And  whereas,  be- 
fore the  time  of  the  committing  the  grievances  by  the  said 
defendant  in  this  count  and  the  four  next  following  counts 
mentioned,  the  said  plaintiff  had  been  and  was  authorized, 
empowered,  and  directed,  by  the  said  persons  exercising 
the  powers  or  authority  of  government  in  the  said  repub- 
lic or  state  of  Chili,  in  South  America,  to  negotiate  a  loan 
or  loans  for  the  service  of  the  said  republic  or  state  of 
Chili,  to  wit,  at  &c.:  And  whereas  also,  before  the  com- 
mitting of  the  grievances  by  the  said  defendant  in  this 
count  and  in  the  four  next  following  counts  mentioned,  to 
wit,  on  the  1st  Januart/,  1820,  the  said  plaintiff  had  come 
to  and  arrived  in  this  country,  and  had  become  and  was 
resident  therein,  to  wit,  at  &c.  aforesaid:  And  whereas 
also,  before  the  committing  of  the  grievances  by  the  de- 
fendant in  this  count  and  the  four  next  following  counts 
mentioned,  to  wit,  on  the  1st  July  185^^,  the  said  plain- 
tiff, by  virtue  and  in  exercise  of  the  said  power  and  autho- 
rity conferred  on  him  by  the  said  persons  exercising  the  pow- 
ers or  authority  of  government  in  the  said  republic  or  state 
of  Chili,  in  South  America,  had  entered  into,  made,  and 
concluded,  for  and  on  the  part  of  the  said  republic  or  state 
of  Chili,  a  contract  with  certain  persons,  to  wit,  John 


V, 

Clbment. 
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1826.  Hullett  and  Charles  Widder,  carrying  on  trade  and  com- 
Yrisarri  ^^^^  '^^  the  city  of  London^  by  and  under  the  style  and 
firm  of  Hullett y  Brothers,  and  Co.,  for  raising  a  certain 
loan  of  money,  to  wit,  a  loan  for  l^OOOyOOO/.  sterling 
money  of  this  kingdom,  for  the  service  of  the  said  repub- 
lic or  state  of  Chili,  by  the  sale  of  certain  bonds  or  obli- 
gationsy  to  wit,  bonds  or  obligations  of  and  on  the  part  of 
the  government  of  the  said  republic  or  state  of  Chili, 
which  said  bonds  or  obligations  had  been  and  were  signed 
by  the  said  plaintiff,  as  Envoy  Extraordinary  and  Minister 
Plenipotentiary  for  the  said  republic  or  state  of  Chili,  and 
by  virtue  and  in  exercise  of  the  said  power  and  authority 
conferred  on  him  for  that  purpose,  as  aforesaid,  and  had 
been  and  were  issued  by  him,  the  said  plaintiff,  to  the  said 
Messrs.  Hullett,  Brothers,  and  Co.,  and  had  been  and 
were  sold  and  disposed  of  by  and  through  the  agency  of 
them  the  said  Messrs.  Hullett,  Brothers,  and  Co.,  to  di- 
vers subjects  of  this  kingdom,  as  the  buyers  and  pur- 
chasers thereof,  to  wit,  at  &c.  aforesaid:  And  whereas 
also,  before  the  time  of  the  committing  of  the  grievances 
by  the  said  defendant  in  this  count,  and  the  four  next 
following  counts  mentioned,  one  John  Hullett,  being  one 
of  the  partners  in  the  said  house  or  firm  of  Messrs.  Hul- 
lett, Brothers,  and  Co.,  had  been  and  was  appointed  by 
certain  persons  exercising  the  powers  or  authority  of  go- 
vernment in  a  certain  other  republic  or  state  in  parts  be- 
yond the  seas,  near  or  neighbouring  to  the  before-men- 
tioned republic  or  state  of  Chili,  in  South  America,  that 
is  to  say,  in  the  republic  or  state  of  Buenos  Ayres,  in 
South  America,  Consul-General  for  the  said  republic  or 
state  of  Buenos  Ayres,  in  and  towards  this  United  King- 
dom, to  wit,  at  &c.  aforesaid;  yet  the  defendant,  weU 
knowing  all  and  singular  the  premises  aforesaid,  but  con- 
triving and  maliciously  intending  wrongfully  and  unjustly 
to  hurt,  injure,  prejudice,  and  damnify,  the  said  plaintiff 
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in  his  said  good  name,  fame,  credit,  and  reputation,  and         1826. 
lo  bring  him  into  public  scandal,  infamy,  and  disgrace, 
with  and  amongst  all  his  neighbours,  and  other  good  and  v. 

worthy  subjects  of  this  kingdom,  and  cause  it  to  be  sus- 
pected and  believed  by  those  neighbours  and  subjects^ 
that  he  had  been  and  was  guilty  of  fraud,  and  otherwise 
to  hurt,  injure,  prejudice,  and  damnify  him,  heretofore,  to 
wit,  on  &c,  at  &c.  aforesaid,  did  falsely  and  maliciously 
print  and  publish,  and  cause  and  procure  to  be  printed 
and  puUished,  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  the  matters  aforesaid,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  in  a  certain 
public  newspaper,  commonly  called  or  known  by  the  name 
of '  The  Morning  Chronicle^  in  the  form  of  a  letter  pur- 
porting to  be  written  to  the  editor  thereof,  containing 
therein,  amongst  other  things,  the  false,  scandalous,  ma- 
licious, and  defamatory  matter  following,  of  and  concern- 
ing the  said  plaintiff,  and  of  and  concerning  the  matters 
aforesaid,  that  is  to  say:  '  I  (meaning  the  person  purport- 
ing to  be  the  writer  of  the  said  letter)  would  ask  another 
question  not  irrelevant  on  the  present  occasion.  Why 
did  the  appointment  of  Consul-General  (meaning  the  said 
appointment  of  Consul-General  for  the  said  republic  or 
state  of  Buenos  Ayres,  in  South  America,)  to  England^ 
fall  on  the  person  alluded  to  (meaning  the  said  Jo/in  Hul- 
lei)?  It  would  not,  surely,  be  owing  to  any  approbation  of 
his  (meaning  the  said  John  HulleWs)  conduct  in  med- 
dling with  the  affairs  of  a  neighbouring  state  (meaning  the 
said  republic  or  state  of  Chili,  in  Soulh  America),  which 
state  (meaning  the  said  republic  or  state  of  Chili),  with- 
out being  in  want  of  money,  or  even  asking  for  it,  this 
London  agent  (meaning  the  said  John  HuUett)  saddles 
with  a  debt  of  one  million  of  pounds,  taken  out  of  Eng- 
Ush  pockets  for  the  benefit,  in  reality,  of  himself  (meaning 
the  said  John  Hullett),  and  the  Creole  Spaniard  (meaning 


Clement. 
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1829.         the  said  plaintiff),  who  acted  the  part  of  Plenipotentiary 
^~^^     ^       to  the  Stock  Exchange  in  that  drama  (meaning  and  in- 
V.  sinuating  thereby,  that  the  said  plaintiffy  colluding  with 

the  said  John  HuUett  to  obtain  money  fraudulently,  in  the 
matter  of  the  said  loan  for  one  million  of  pounds  for  the 
service  of  the  said  republic  or  state  of  Chilis  in  South 
America,   had   defrauded   the   English   subjects   of  this 
kingdom).   The  latter  worthy  (meaning  the  said  plaintiff), 
lost  no  time  in  transferring   himself,  together  with  two 
hundred  thousand  pounds  sterling  of  John  BulTs  money, 
to  Paris  (meaning  and  intending  thereby  that  the  said 
plaintiff  had  fraudulently  obtained  two  hundred  thousand 
pounds  sterling,  of  the  money  of  the  English  subjects  of 
our  sovereign  lord  the  King,  and  had  fled  from  this  coun- 
try with  the  same),  where  he  (meaning  the  said  plaintiff), 
now  out-tops  princes  in  his  (meaning  the  plaintiff's),  style 
of  living.     This  notorious  transaction,  that  will  occupy  a 
prominent  place  in  the  annals  of  stock-jobbing  fraud  (mean- 
ing and  insinuating  thereby,  that  the  said  plaintiff  had  col- 
luded with  the  said  John  Hullett  in  the  matter  of  the  said 
loan  raised  for  the  said  republic  or  state  of  Chilis  in  South 
America,  and  had  defrauded  certain  EngHsh  subjects  of  this 
kingdom),  ought  to  have  warned  official  men  of  the  South 
American  state  alluded  to  in  Mr.  Cannings  speech,  against 
trusting  the  management  of  their  affairs  in  England  to  the 
same  hands:  but  they  have  determined  otherwise;   and 
here  are  the  consequences  of  their  acting  in  contempt  of 
public  opinion.     I  (meaning  the  said  person  purporting  to 
be   the  writer  of  the  said  letter,)  write  this,  not  for  the 
English   readers   of  the    Chronicle,   but   for   the   South 
Americans  ;  they  will  not  be  at  a  loss  to  supply  the  names 
here  omitted.' " 

The  second,  third,  fourth,  and  fifth  counts  set  out  the 
same  libel,  '^  of  and  concerning  the  plaintiff,  and  the  mat- 
ters aforesaid,*'  varying  the  innuendos  thus: — "  That  the 
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plaintiff,  in  the  matter  of  the  said  loan  for  the  republic  or         1826. 
state  of  Chili,  had  defrauded  English  subjects  of  two      Yvn^AfifLi 
hundred  thousand  pounds  sterling;*' — *'  That  the  plaintiff  v. 

had  acted  fraudulently  in  the  matter  of  the  loan  raised  for 
the  said  republic  or  state  of  Chili/* — **  That  the  plaintiff 
had  fraudulently  obtained  two  hundred  thousand  pounds 
from  English  subjects;" — ''  That  the  plaintiff  had  com- 
mitted a  fraud." 

The  sixth,  seventh,  eighth,  and  last  counts  contained  no 
inducement,  nor  any  allusion  to  the  introductory  part  of 
the^r^^  count;  but  merely  set  out  the  following: — *'  The 
latter  worthy  lost  no  time  in  transferring  himself,  together 
with  two  hundred  thousand  pounds  sterling  of  John  BulTs 
money,  to  Paris,  where  he  now  out-tops  princes  in  his 
style  of  living;"  with  innuendos — "  That  the  plaintiff  had 
fraudulently  obtained  two  hundred  thousand  pounds  of  the 
money  of  English  subjects,  and  had  fled  with  it  out  of  this 
kingdom;" — ''  That  the  plaintiff  had  left  this  country  with 
two  hundred  thousand  pounds,  fraudulently  obtained  from 
English  subjects;*' — **  That  the  plaintiff  had  defrauded 
English  subjects  of  two  hundred  thousand  pounds;" — 
''  That  the  plaintiff  had  committed  a  fraud." 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit- 
tings after  last  Michaelmas  Term,  the  publication  of  the 
alleged  libel  by  the  defendant  was  admitted.  The  Under 
Secretary  of  State  for  Chili  proved,  that,  in  the  year 
1818,  the  plaintiff  was  appointed  Envoy  Extraordinary 
from  the  State  of  Chili  to  all  the  Courts  of  Europe ^  and, 
amongst  others,  to  that  of  this  country ;  that  he  was  au- 
thorized to  raise  a  loan  for  the  purposes  of  that  state;  that, 
then  and  since,  the  government  of  Chili  had  used  a  public 
seal;  that,  in  1818,  the  government  was  under  the  control 
and  direction  of  Don  Bernardo  O'Higgins,  under  the  title 
of  Supreme  Director  of  the  Court  of  Chili;  that  the  plain- 
tiff was  appointed  Envoy  by  the  Supreme  Director;  that 
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1826.         the  state  of  Chili  comprised  three  provinces,  of  which  two 
^    "     '       and  a  half  were  under  an  independent,  republican  govem- 
o.  ment,  at  the  head  of  which  was  O'Higgins — the  other 

half  still  remaining  in  the  hands  of  the  Old  Spaniarcb, 
who  refused  to  recognize  the  new  republic;  and  that,  in 
those  provinces  which  were  under  the  authority  of  Don 
Bernardo,  laws  were  made  and  enforced,  and  observed  by 
the  people. 

The  plaintiff  then  put  in  his  appointment  as  Envoy 
Extraordinary  to  the  Courts  of  Europe,  under  the  seal  of 
Chili;  and  also  an  authority  to  raise  money  for  the  pur- 
poses of  the  state.  A  deed,  which  was  executed  at  Paris, 
and  deposited  in  the  Bank  of  England,  was  then  put  in. 
This  deed  charged  the  revenues  of  Chili  with  the  pay- 
ment of  the  loan  to  be  raised  by  the  plaintiff.  A  bond 
was  also  produced,  by  which  it  appeared  that  payments 
had  been  made.  Evidence  was  then  offered  to  shew  the 
independence  of  the  state  of  Buenos  Ayres,  and  that  Mr. 
Huflett  had  been  appointed  Consul,  under  the  seal  of  that 
country. 

For  the  defendant,  it  was  objected,  that  the  plaintiff 
had  failed  to  prove  the  allegation  in  the  declaration,  that 
Chili  and  Buenos  Ayres  were  states;  they  not  being  recog- 
nized as  such  by  the  government  of  this  country. 

The  Lord  Chief  Justice  said,  that  there  were  three  de- 
scriptions of  foreign  states,  via. — states  merely  acknow- 
ledged as  sovereign  independent  states — states  connected 
by  treaties  with  England — and  sovereign  states,  uncon- 
nected with,  and  unacknowledged  by,  our  government; 
that,  in  cases  relative  to  the  two  first-mentioned  descrip- 
tions of  states,  it  is  only  necessary  to  prove  that  they  have 
been  acknowledged  as  sovereign  independent  states,  by 
the  government  of  this  country;  that,  in  many  instances, 
even  this  proof  would  be  unnecessary,  the  great  states  of 
the  world  being  noticed  in  acts  of  Parliament  made  for  the 
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confirmation  of  treaties,  and  the  regulation  of  commercial         ^^-^^• 
intercourse  with  them,  and  these  states,  consequently,  be-      yanAaw 

inff  taken  judicial  notice  of  by  Courts  of  law;  but  that  the  v. 

•  #.11  11  Clement. 

existence  of  unacknowledged  states  must  be  proved  by 
evidence  that  they  are  associations  formed  for  mutual  de- 
fence, acknowledging  no  authority  dehors  their  own  go- 
vernment, observing  the  rules  of  justice  towards  the  sub- 
jects of  other  states,  living  generally  under  their  own  laws, 
and  maintaining  their  independence  by  their  own  force. 
His  Lordship,  however,  saved  the  point  for  the  opinion  of 
the  Court. 

It  was  then  objected,  that,  as  the  plaintiff  had  been  en- 
gaged in  an  illegal  transaction,  viz.  raising  a  loan  for  a 
state  which  was  at  war  with  one  in  amity  with  the  govern- 
ment of  this  country,  he  was  not  entitled  to  recover  in  a 
Court  of  Justice,  for  any  thing  said  or  written  touching 
his  conduct  with  reference  to  such  transaction. 

The  Lord  Chief  Justice,  being  of  opinion  that  the  attack 
contained  in  the  libel  was  not  confined  to  the  alleged  ille- 
gal transaction,  but  reflected  on  the  plaintiff's  character 
ultra  the  subject  of  the  loan,  over-ruled  the  objection. 

The  Jury  accordingly  returned  a  verdict  (generally)  for 
the  plaintiff— damages  400/. ;  and  leave  was  given  to  the 
defendant  to  move  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  in  case  the  Court  should  be  of  opinion 
that  the  plaintiff  had  not  sufficiently  proved  the  existence 
of  the  states  of  Chili  and  Buenos  Ayres^  as  alleged  in  the 
declaration,  and  the  appointments  of  the  plaintiff  and  of 
Mr.  HuUeit,  as  Envoy  Extraordinary,  and  Consul,  under 
the  seals  of  those  states  respectively. 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  itm,  for  a  nonsuit,  on  the  point  reserved ;  and 
for  a  new  trial,  on  the  ground  of  the  illegality  of  the 
transaction  in  which  the  plaintiff  had  been  engaged.  Hunt 
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1826.         V.  Bell  (a).     The  learned  Serjeant  afterwards  moved  in 
YRI8ARRI      ^^^^^^  of  judgment,  on  the  ground  that  the  innuendo  \n 
V.  the  eighth  count — **  that  the  plaintiff  had  defrauded -Eiig*- 

lish  subjects  of  200,000/.,**  gave  the  words  of  the  libel  a 
more  extended  interpretation  than  those  words  of  them- 
selves would  reasonably  bear:  and  he  cited  the  case  of 
Holt  V.  Scholefield  (b),  to  shew,  that,  where,  on  a  declara- 
tion for  slander,  some  of  the  counts  of  which  are  support- 
ed and  others  not,  and  a  general  verdict  is  entered  for 
damages  on  the  whole  declaration,  the  judgment  cannot 
afterwards  be  entered  on  the  good  counts  only. 

Mr.  Serjeant  Faughan  and  Mr.  Serjeant  Spankie  shew- 
ed cause. — On  the  first  point — that  the  states  of  Chili 
and  Buenos  Ayres  were  not  states  recognized  by  the 
government  of  this  country — they  cited  Grotius  (c).  Fat* 
tel  on  the  Law  of  Nations  {d),  Folliott  v.  Ogden  (e), 
Wright  V.  Nutt  (/),  Ogden  v.  Folliott,  in  error  (^),  The 
City  of  Berne  v.  The  Bank  of  England  (A),  and  Dolder 
V.  The  Bank  of  England  (f) :  and  they  submitted,  that, 
at  all  events,  the  defendant  was  not  in  a  situation  to  dis- 
pute the  fact,  he  having  himself,  sufficiently  for  the  pur- 
poses of  the  present  action,  admitted  it  on  the  face  of  the 
libel.  They  also  contended,  that  the  libel  attacked  the 
plaintiff  in  his  private  character,  independently  of  the 
transaction  alluded  to;  and  that,  therefore,  the  publica- 
tion was  libellous. 

Mr.  Serjeant  Taddy,  in  support  of  the  rule,  was  heard 
at  considerable  length ;  but,  as  the  opinion  of  the  Court 

(fl)  7  B.  Moore,  212;  S.  C.  1  (e)  1  H.Blac.  123. 

Bing.  1.  (/)  I  H.Blac.  136,  n. 

{h)  6  Term  Rep.  69 1 .  (^)  3  Term  Rep.  726. 

(f)  Book  1,  c.  I,  s.  14.  '     (A)  9  Ves.  347- 

(r/)Book  1,  c.  4;   Book  3,  c.  (i)  10  Ves.  284,  352. 

18,  ss.  292,  293. 
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was  confined  to  the  point  in  arrest  o(  judgment,  on  the         1826. 
ground  that  the  innuendo  put  on  the  words  of  the  libel  a 
construction  too  extended,  and  gave  no  opinion  on  the  »• 

CliBlfBlfT 

Other  points,  the  argument  is  omitted. 

Lord  Chief  Justice  Best. — In  this  case,  a  motion  has 
been  made  for  a  nonsuit^  or  a  new  trial ;  and  also  in  arrest 
of  judgment.  In  support  of  the  former  part  of  the  mo- 
tion, it  has  been  contended,  that  the  allegations  in  the  de- 
claration— that  there  is  such  a  state  as  Chiliy  and  that  the 
plaintiff  has  been  appointed  Envoy  from  that  state  to  the 
Court  of  this  country;  that  there  is  such  a  state  as  Bue- 
nos  Ayres;  and  that  Mr.  Hullett  has  been  appointed 
Consul-General  for  that  state — were  not  supported  by 
the  evidence.  At  the  trial,  I  decided,  that  it  sufficiently 
appeared,  on  the  face  of  the  libel,  and  from  the  evidence, 
that  such  states  did  exist ;  and  the  rest  of  the  Court  now 
concur  with  me.  There  is,  consequently,  no  foundation 
for  the  objection  taken  on  this  point.  The  statement  in 
the  declaration,  as  to  the  existence  of  those  states,  was 
mere  inducement;  and,  in  an  action  for  a  libel,  it  is 
enough,  if  the  libel  itself  admits  that  which  is  so  alleged. 
The  defendant  in  the  present  case  has,  on  the  face  of  the 
libel,  admitted  the  existence  of  the  states  in  question.  It 
was  proved  that  the  plaintiff  was  appointed  Envoy  or 
Minister  for  Chili,  and  Mr.  Hullett,  Consul-General  for 
Buenos  Ayres.  These  several  allegations,  therefore,  were 
fully  and  substantially  made  out. 

Another  ground  of  defence  urged  at  the  trial,  was, 
that,  as  the  plaintiff  had  been  engaged  in  an  illegal  trans- 
action, viz.  raising  a  loan  for  a  state  which  was  at  war 
with  one  in  amity  with  the  government  of  this  country,  he 
was  not  entitled  to  recover  in  a  Court  of  Justice  for  any 
thing  said  or  written  touching  his  conduct  with  reference 
to  such  transaction.     The  case  of  Hunt  v.  BeU  was  cited 
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1826.         in  support  of  that  position.     With  that  decision  I  fully 
concur;  for,  when  a  person  complains  of  a  libel,  if  it  be 
V.  shewn  that  that  libel  has  only  reference  to  an  illegal  trans- 

^^'  action  in  which  the  party  has  been  engaged,  it  is  an  an- 
swer to  the  complaint;  but  still,  such  a  defence  will  not 
avail,  if  fraud  be  imputed  to  him  ultra  such  transaction. 
In  this  case,  the  libel  was  not  confined  to  the  public 
character  of  the  plaintiff;  he  has  been  attacked  in  his 
private  character  also. 

The  objection  raised  in  arrest  of  judgment  is,  that  the 
innuendo  in  the  eighth  count,  '^  that  the  plaintiff  had  de- 
frauded English  subjects  of  ^00,000/.,"  gave  the  words  of 
the  libel  too  extended  a  meaning;  and  that  the  libel  did  not 
impute  to  the  plaintiff  the  commission  of  a  fraud  upon  the 
English  nation.  I  thought,  at  the  trial,  that  the  libel  did 
impute  to  the  plaintiff  the  having  committed  a  fraud  upon 
the  English  nation ;  but,  on  further  examination,  I  think 
the  libel  does  not  bear  so  extended  a  construction  as  is 
sought  to  be  put  upon  it  by  the  innuendos.  In  order  to 
collect  the  true  meaning  of  the  libel,  the  whole  of  it  must 
be  taken  together.  There  appears  to  me  to  be  nothing  in 
this  publication  to  charge  the  plaintiff  with  defrauding  the 
people  of  England,  It  charges  him  with  defrauding  the 
people  of  Chili  only.  If  that  be  the  true  constmctioii,  the 
defendant  is  entitled  to  a  new  trial.  The  libel  was  in  the 
form  of  a  letter.  It  concluded  with  a  statement  that  it 
was  not  written  for  the  English  readers  of  the  Chronicle, 
but  for  the  South  Americans.  It  is,  therefore,  imposssible 
to  say  that  the  writer  meant  to  convey  an  insinuation  that 
the  plaintiff  had  been  guilty  of  a  fraud  on  the  people  of 
this  country.  He  must  be  taken  to  have  meant  to  say, 
that  the  plaintiff  had  raised  for  the  people  of  Chili  a  loan 
which  they  did  not  want,  and  had  applied  the  produce  to  his 
own  purposes.  If  so,  no  more  is  conveyed  than  an  impu- 
tation of  a  fraud  practised  upon  the  Chilians.     The  innth 
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endoy  therefore,  "  that  the  plaintiff  had  cheated  English         1826. 
subjects,"  was  not  made  out.  T"*^^^ 

...  .   .  Yrisauri 

This  point  I  did  not  reserve  for  the  opinion  of  the      ^    »• 
Court,  and  therefore  no  nonsuit  can  be  entered  upon  it; 
but,  as  it  raises  a  new  and  important  consideration,  it  is 
proper  that  the  cause  should  be  re-tried. 

The  rest  of  the  Court  concurring — 

Rule  absolute,  for  a  new  trial. 


Clarke  v,  Johnson  and  Another.  Feh?\^L 

M  HIS  was  an  action  of  assumpsit ,  for  money  had  and  re-  Parish  officers 
ceived,  brought  by  the  plaintiff,  the  mother  of  a  bastard  from  the  father 
child,  to  recover  from  the  defendants  the  sum  of  60/.,  which  chMTsecunty 
had  been  deposited  with  them,  as  overseers  of  the  poor  of  *?  indemnify 

,  *  ^  *        ^  the  parish  from 

the  township  of  Osgodbyy  near  Scarborough^  in  Yorkshire^  any  charge  for 
on  the  birth  of  the  child,  in  1S18,  for  the  purpose  of  in-  a  deposit  of 
damnifying  the  township  from  any  expenses  that  might  be  JJ^!!^'^,  J^J^^ 
incurred  in  respect  of  the  future  maintenance  of  the  child,  ^^^y  ^  the  po- 

licy  of  the  law ; 

At  the  trial,  before  Mr.  Justice  Bayley^  at  the  last  As-  and  such  depo- 
sizes  at  York^  it  appeared  that  the  money  was  placed  in  a  "ercd^baciJ**^' 
bank  at  Scarborough^  in  the  joint  names  of  the  plaintiff 
and  the  defendants,  the  overseers  of  the  township  for  the 
time  being ;  that  the  bankers  gave  a  receipt  to  both  par- 
ties; that  the  plaintiff  received  interest,  at  the  rate  of  5/. 
per  cent,,  until  1821,  when  the  bankers  at  Scarborough 
became  bankrupts;  and  that  the  defendant  Johnson  prov- 
ed under  their  commission,  and  received  the  sum  of  15/. 
\4a.  3d. 9  being  a  dividend  at  the  rate  of  five  shillings  in 
the  pound,  and  interest.  It  also  appeared  that  the  child 
was  still  living ;  that  the  plaintiff,  the  mother,  had  never 
been  taken  before  a  magistrate ;  and  that  the  child  had 
never  become  chargeable  to  the  township. 
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1826.  The  learned  Judge  was  of  opinion  that  there  was  a  con- 

tinuing liability  or  risk  on  the  part  of  the  township,  the 
child  being  still  alive;  and  he  therefore  nonsuited  the 
plaintiff,  reserving  to  her  leave  to  move  that  the  nonsuit 
might  be  set  aside,  and  a  new  trial  had,  in  case  the  Court 
should  be  of  opinion  that  she  was  entitled  to  recover. 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
accordingly  obtained  a  rule  nisi.  He  submitted,  that  the 
payment  to  the  overseers  of  a  gross  sum  for  the  support 
of  an  illegitimate  child,  was  illegal;  and  cited  the  case  of 
Cole  V.  G^wer  (a),  where  it  was  held  that  the  statute  6 
Geo.  3,  c.  31,  only  authorizes  parish  officers  to  take,  from 
the  putative  father  of  a  bastard  child,  a  security  to  indem« 
nify  the  parish  from  the  possible  charge  of  its  mainten- 
ance. 

Mr.  Serjeant  Wilde  shewed  cause. — In  Middleham  v. 
Seller  by  (6),  the  putative  father  of  a  bastard  child  gave  a 
voluntary  bond  to  the  parish  officers,  conditioned  for  the 
payment  of  a  certain  sum  every  three  months,  until  the 
child  should  be  deemed  capable  of  providing  for  itself — it 
was  held  that  the  bond  was  good,  and  the  condition  suffi- 
ciently certain.  Lord  EUenborough  there  8aid(c):  "  If  a 
duty  be  imposed  by  statute,  the  parties  who  are  caUed  up- 
on to  execute  the  duty  must  comply  with  its  provisions ; 
and,  therefore,  if  the  defendant  had  been  apprehended 
under  the  statute  (ef),  and  had  given  the  bond  in  order  to 
relieve  himself  from  commitment,  there  might  have  been 
much  weight  in  the  argument;  but,  the  argument  does  not 
apply  where  the  parties  are  not  acting  under  the  statute. 
This  does  not  appear  to  be  any  thing  more  than  a  voluntary 
obligation  entered  into  by  the  defendant,  with  the  object 


(a)  6  East,  1 10.  (c)  I  Maule  &  Selw.  31 1. 

(6)  1  Maule  &  Selw.  310.  {d)  6  Geo.  2,  c.  31. 
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of  providing  for  the  m<aintcnance  of  his  child;  and,  if  we         1826. 
do  not  find  that  it  is  contrary  to  the  general  policy  of  the 
law,  which  was  the  case  of  Cole  v.  Gower,  I  see  no  reason  r. 

why  it  should  not  have  effect.  The  defendant  still  remains 
liable  to  indemnify  the  parish.**  Mr.  Justice  Le  Blanc 
said  (a):  "If  the  party  is  brought  before  a  magistrate, 
then  the  statute  directs  what  shall  be  done;  but,  here,  the 
party  acts  without  any  compulsion.**  So,  in  this  case,  the 
money  was  deposited  without  any  compulsion  whatever. 
It  was  not  paid  as  a  discharge,  but  was  merely  lodged  in 
the  bank,  as  an  indemnity  against  the  possibility  of  future 
charges  being  incurred  by  the  township  on  account  of  the 
child.  Overseers  and  churchwardens  may  take  a  bond  of 
indemnity.  There  cannot,  therefore,  be  any  objection  to 
their  taking  a  conditional  deposit  of  money  for  the  like 
purpose.  The  township,  though  not  actually  burthened 
with  the  maintenance  of  the  child,  would  still  be  subject  to 
a  certain  degree  of  liability ;  the  child  might  hereafter  be- 
come chargeable.  There  was  no  unlawful  bargain  enter- 
ed into ;  the  object  of  the  deposit  was  merely  the  indemnity 
of  the  township.  The  overseers  were  not  obliged  to  take 
the  mother  of  the  child  before  a  magistrate.  If,  however, 
they  had  done  so,  they  would  have  had  a  bond  to  indem- 
nify them  from  the  future  charge  of  the  maintenance  of 
the  child;  and  that  was  the  express  purpose  for  which  this 
deposit  was  made.  Overseers  are  bound  to  account  to 
their  parishes  or  townships  for  whatever  monies  they  re- 
ceive. In  The  King  v.  Martin  (6),  it  was  held,  that,  if  an 
overseer  receive  from  the  putative  father  of  a  bastard  child 
bom  within  the  parish,  a  sum  of  money  by  way  of  compo- 
sition for  the  maintenance  of  the  child,  he  is  liable  to  an 
indictment,  if  he  fraudulently  omit  to  give  credit  for  such 
sum,  in  his  accounts  with  the  parish.     In  Toumson  v.  Wil- 

(fl)  1  Mau.  &  Selw.  312.  {b)  2  Camp.  268. 
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1826.         son  (a),  it  was  held  that  money  paid  to  parish  officers  by  a 
person  taken  up  under  a  warranty  as  the  putative  father  of 
V.  a  bastard  child,  by  way  of  bargain  with  the  parish^  to  be 

released  from  all  future  liability  in  respect  of  the  child, 
might  be  recovered  back  from  those  who  received  it;  not- 
withstanding that  they  might,  before  the  commencement 
of  the  action,  have  gone  out  of  office,  and  accounted  with 
their  successors  for  such  portion  of  the  money  as  had  not 
been  expended  upon  the  child  and  upon  the  mother  dur- 
ing her  confinement.  But,  in  that  case,  the  contract  was 
illegal,  the  money  being  taken  as  an  absolute  discharge  of 
the  liability  of  the  father;  and,  therefore,  the  parish  would 
have  an  interest  in  the  death  of  the  child ;  which  is  the 
chief  objection  taken  by  the  Courts  to  transactions  of  this 
nature.  That  argument,  however,  cannot  apply  to  this 
case. 

Mr.  Serjeant  Vaughan^  in  support  of  the  rule. — ^Thc 
deposit  taken  by  the  defendants  in  this  case  was  unlawful; 
and,  even  supposing  it  were  otherwise,  the  purpose  for 
which  it  was  made,  has  long  since  been  answered,  the  child, 
which  was  born  eight  years  since,  having  never  become 
chargeable.  The  policy  of  the  law  has  amply  provided 
for  cases  of  this  kind  (6),  by  empowering  the  Justices  to 
punish  parties  chargeable  with  illegitimate  offspring,  and 
to  prevent  parishes  from  being  improperly  burthened.  In 
Cole  V.  Gower,  Mr.  Justice  Le  Blanc  ssLid  (c):  "  The  Le- 
gislature have  marked  out  to  the  parish-officers  what  line 
they  are  to  pursue  in  taking  the  required  security,  and 
their  duty  towards  the  children.  The  parish  officers  are 
to  call  upon  the  father  to  give  security  for  indemnifying 
the  parish  against  the  charge  of  maintaining  the  child, 


(fl)  1  Camp.  396.  6  Geo.  2,  c.  31—49  Geo.  3,  c.  68, 

(6)  See  the  statutes,  18  Eliz.      s.  3— and  54  Geo.  3,  c.  170,  s.  8. 
C.3,  s  2^7  Jac.  1,  c.  4,  ss.  7,  8—         (c)  6  East,  118. 
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whom  they  are  bound  to  see  provided  for  and  taken  care  1826. 
of;  and  the  father  is  to  be  committed,  if  he  do  not  give  ^  • 
such  security,  or  enter  into  recognizance  to  appear  at  the  ^  r. 
next  Quarter  Sessions,  and  abide  their  order.  It  is  said ,  that 
the  father  might  enter  into  such  a  contract  with  any  indi- 
vidual; but  we  must  distinguish  this  from  a  contract  with 
private  individuals:  it  is  a  contract  with  these  plaintiifs  as 
parish  officers,  and  must,  therefore,  be  construed  with  a 
reference  to  the  statute  which  directs  the  security  to  be 
taken ;  the  object  of  which  was,  the  indemnity  of  the  pa- 
rishioners against  the  burthen  of  maintaining  the  child. 
Now,  that  object  cannot  be  attained  by  taking  an  absolute 
security  in  the  first  instance,  so  well  as  by  taking  it  as  an 
indemnity;  for,  if  the  money  be  received  immediately,  the 
benefit  is  to  those  persons  only  who  are  then  living  in  the 
parish,  while  the  burthen  may  be  thrown  on  future  parish- 
ioners :  whereas,  the  act  meant  that  those  who  were  to 
bear  the  burthen  should  have  the  benefit  of  the  indemnity. 
Besides  which,  by  taking  an  absolute  security,  a  tempta- 
tion is  held  out  to  the  parish  officers  to  neglect  their  duty.'* 
In  the  present  case,  the  deposit  was  not  made  pursuant  to 
the  directions  of  the  statutes,  and  therefore  the  plaintiff*  is 
entitled  to  maintain  this  action. 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 

the  Court. — 

We  are  of  opinion  that  the  defendants  in  this  case  had 
no  right  to  retain  the  sum  which  they  had  improperly  re- 
ceived from  the  plaintiff,  as  a  security  for  the  indemnity  of 
the  township  against  the  possible  charge  of  the  future 
maintenance  of  her  child ;  and  that  this  nonsuit  ought  to  be 
set  aside.     Although,  to  avoid  a  painful  disclosure,  the 
plaintiff  allowed  the  money  to  remain  for  a  considerable 
period  in  the  bank  at  Scarborough^  receiving  the  interest, 
and  thus  in  a  manner  assenting  to  the  transaction,  we  do 
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1826.         not  think  that  that  could  have  the  effect  of  making  that 
^^  legal  which  in  itself  was  not  so.     Parish  officers  have  no 

V.  right  to  require,  either  from  the  mother  or  the  putative 

father  of  an  illegitimate  child,  the  deposit  of  a  sum  for  its 
future  support,  or  for  the  indemnity  of  the  parish  against 
the  charge  of  maintaining  it.     Before  the  passing  of  the 
statute  18  Eliz.  c.  3,  no  security  whatever  was  required, 
and  illegitimate  children  were  frequently  abandoned  by 
their  parents.     That  act  empowers  two  magistrates   to 
charge  the  mother  or  the  putative  father  with  the  main- 
tenance of  the  child;  and,  if  the  order  made  by  them  be 
not  compUed  with,  the  parents  may  be  committed  to  pri- 
son, there  to  remain  until  security  be  given  to  perform  the 
order,  or  to  abide  by  an  order  to  be  made  at  the  then 
next  Sessions  of  the  Peace.    By  the  7  Jac.  1,  c.  4,  s.  7 — 
after  a  recital  that  great  charges  arise  in  many  places 
within  the  realm,  by  reason  of  bastardy — it  is  enacted, 
that  every  lewd  woman  who  shall  thereafter  have   any 
bastard  which  may  be  chargeable  to  the  parish^  may  be 
committed  by  the  Justices  of  Peace  to  the  house  of  cor* 
rection,  there  to  be  punished,  and  set  to  work  for  the 
term  of  one  year.     And  by  the  6  Geo.  2,  c.  31,  which 
was  passed  for  the  purpose  of  relieving  parishes  and  other 
places  from  such  charges  as  might  arise  from   bastard 
children  born  within  them,  it  is  enacted  (s.  1) — "  That, 
after  the  passing  of  the  act,  if  any  single  woman  shall  be 
delivered  of  a  bastard  child  which  shall  be  chargeable^  (nt 
Ukely  to  become  chargeable,  to  any  parish,  or  extra-paro- 
chial place,  or  shall  declare  herself  to  be  with  child,  and 
that  such  child  is  likely  to  be  born  a  bastard,  and  to  be 
chargeable  to  any  parish,  &c. ;  and  shall,  in  either  of  such 
cases,  in  an  examination  to  be  taken  in  writing,  upon  oath, 
before  any  one  or  more  Justice  or  Justices  of  the  Peace 
of  the  county  wherein  such  parish  or  place  shall  lie,  charge 
any  pei:fion  with  having  gotten  her  with  child,  it  shall  and 
may  be  lawful  for  such  Justice  or  Justices,  upon  applica- 
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tion  made  to  hhn  or  them  by  the  overseers  of  the  poor  of         1826. 
8Hch  parish,  or  by  any  one  of  them,  or  by  any  substantial        clarkk 
house-holder  of  such  extra-parochial  place,  to  issue  out  v, 

his  or  their  warrant  or  warrants  for  the  immediate  appre- 
hending such  person  so  charged  as  aforesaid^  and  for  • 
bringing  him  before  such  Justice  or  Justices,  &c. ;  and 
the  Justice  or  Justices  before  whom  such  person  shall  be 
brought,  is  and  are  thereby  authorized  and  required  to 
commit  the  person  so  charged  as  aforesaid^  to  the  common 
gaol  or  house  of  correction  for  such  county,  &c.,  unless 
he  shall  give  security  to  indemnify  such  parish  or  place, 
or  shall  enter  into  a  recognizance,  with  sufficient  surety, 
upon  condition  to  appear  at  the  next  Greneral  Sessions  of 
the  Peace  to  be  holden  for  such  county,  &c.,  and  to 
abide  and  perform  such  order  or  orders  as  shall  be  made 
in  pursuance  of  the  18th  Elizabeth,  c.  3,  concerning  bas- 
tards begotten  and  bom  out  of  lawful  matrimony.** 

Thus,  parish  officers  can  only  require  security  to  in- 
demnify the  parish.  The  nature  and  amount  of  that  se- 
curity is  in  the  discretion  of  the  magistrates.  Neither  the 
overseers  nor  the  magistrates  are  empowered  to  require 
the  deposit  or  payment  of  a  sum  of  money,  unless  to  de- 
fray the  expenses  already  incurred  by  the  parish.  It  is 
true,  that,  in  Middleham  v.  Bellerby,  it  was  held  that  the 
putative  father  of  an  illegitimate  child  need  not  be  taken 
before  a  magistrate,  but  may  give  a  voluntary  bond  for  the 
support  of  the  child,  until  capable  of  providing  for  itself. 
It  is  not  necessary  for  us  to  touch  that  decision.  It  has 
been  expressly  decided  by  the  Court  of  King's  Bench, 
that  parochial  officers  cannot  receive  a  specific  sum  in  dis- 
charge of  the  future  liability  of  the  parents.  One  of  the 
principles  on  which  that  decision  is  founded,  is,  that  the 
payment  of  a  large  sum  for  the  support  of  the  child,  gives 
the  parish  a  degree  of  interest  in  the  child's  death,  and 
might  have  a  tendency  to  induce  the  officers  to  relax  in 
their  duty  towards  it.      That  objection  will  not   apply 
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1826.         in  the  present  instance.     It  is  not,  however,  the  only  or 
the  most  weighty  objection  that  exists  to  allowing  a  de- 
V-  parture  from  the  mode  of  indemnity  pointed  out  by  the 

several  statutes  referred  to.  Cases  may  occur  in  which  it 
would  be  desirable  to  avoid  publicity,  and  in  which  there 
would  be  no  objection  to  allow  parish  officers  to  take  se- 
curity,  without  the  interference  of  a  magistrate.  But 
these  securities  must  only  be  for  the  purpose  of  indemni^ 
fying  the  parish;  the  deposit  of  money  in  the  hands  of 
such  persons  is  against  the  spirit  of  the  laws,  and  is  open 
to  the  greatest  possible  abuse.  Such  transactions  would, 
necessarily,  be  conducted  with  secrecy.  Thus,  there 
would  be  no  check  upon  the  rapacity  of  the  officers;  and 
young  persons,  to  avoid  exposure,  would  submit  to  any 
terms,  however  extravagant,  that  they  might  think  fit  to 
impose  upon  them.  It  is  impossible  for  the  parish  to 
know  what  their  officers  have  received.  The  money 
might  even  be  retained  by  them,  and  the  parents  after- 
wards called  upon  by  the  parish  to  defray  those  very  ex- 
penses to  meet  which  they  had  made  the  deposit.  Be- 
sides, the  deposit  would  be  for  an  indefinite  period — so 
long  as  there  existed  a  possibility  of  the  child's  becoming 
chargeable.  It  might  never  return  to  the  hands  of  the 
depositors. 

We  think  that  deposits  of  this  kind  are  inconsistent 
with  both  the  letter  and  the  spirit  of  the  statutes;  and 
that  the  plaintiff  in  this  case  had  clearly  a  right  to  repu- 
diate the  contract,  which  had,  in  a  manner,  been  compul- 
sorily  wrung  from  her,  and  to  recover  back  the  sum  de- 
posited. 

The  rule  for  setting  aside  the  nonsuit,  and  granting  a 
new  trial,  must,  therefore,  be  made — 

Absolute. 
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1826. 

Bleasby  and  Others,  Assignees  of  Byers,  a  Bankrupt,       Monday, 

V.  Crossley  and  Others.  ^^^'  ^^'*- 

UN  a  former  day  in  this  Term,  Mr.  Serjeant  Wilde  ob-  To  prove  the 
tained  a  rule  itf>t,  that  the  verdict  found  for  the  plaintiffs,  check  for  loo^, 
at  the  trial  of  this  cause,  before  Lord  Chief  Justice  Best,  ^hich*con8titui- 
at  the  Sittings  at  GuildhalL  after  the  last  Term,  might  be  «^  '»»«  petition- 

®  .  1,1  >"8  creditor** 

set  aside,  and  a  nonsuit  entered,  or  a  new  trial  had.  debt,  it  was 

The  objection  relied  on  was,  the  insufficiency  of  proof  check  was  In 
of  the  petitioning  creditor's  debt.     With  respect  to  this,  the  hands  of  the 

*  °  *  drawer;  and 

it  appeared,  that  Smith,  the  petitioning  creditor,  was  one  that,  on  the  day 

/.  .  1  .  ,  ^1        .  •  /•  aft«f  the  date  of 

oi  the  assignees,  and  was,  consequently,  in  possession  oi  the  check,  his 
all  the  papers  of  the  bankrupt ;  and  that  the  debt  arose  **^"d ^  thebwk- 
out  of  the  loan  by  Smith  to  the  bankrupt,  of  a  check  for  ersof  thebank- 

^  ^  \  nipt  100/.  on 

lOOLf  drawn  by  Smith  on  his  bankers.  Sir  Peter  Pole  ^  his  account 
Gt.,  and  crossed  by  the  bankrupt  with  the  names  of  creditor  was  one 
Messrs.  Sykes,  Snaith,  ^  Co.,  his  bankers.  The  only  evi-  ^JlJ^b^l^^t! 
dence  offered  to  shew  the  payment  of  the  check,  was,  the  and,  in  that 
fact  of  its  being  in  the  hands  of  the  drawer;  but  no  evi-  possession  of aU 
dence  was  given  of  the  manner  in  which  it  had  got  back  5f*«*^hat  "un- 
into  his  hands.      A  clerk  of  Messrs.  Sykes,  Snaith,  8r  der  these  cir- 

^        '  ^   ^    cumstances,  the 

Co.  merely  proved   that    100/.  were   received   by  them  mere  fact  of  his 

from  Sir  Peter  Pole  Sf  Co,,  on  account  of  the  bankrupt,  checkf  was  not 

the  day  after  the  date  of  the  check;  and  a  clerk  of  Sir  ^'^^  me^u"*^ ^^ 
Peter  Pole  %  Co.  proved  that  a  like  sum  was,  on  that  day, 
paid  by  them  on  account  of  the  petitioning  creditor:  but 
neither  of  these  witnesses  could  identify  the  check. 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Cross  shewed 
cause,  and  contended,  that  the  fact  of  the  check  having 
found  its  way  back  to  the  hands  of  the  drawer,  was  suffi- 
cient primd facie  evidence  of  its  having  been  paid  in  due 
course,  and,  consequently,  established  the  petitioning  cre- 
ditor's debt;  particularly  as  the  amount  was  proved  to 
have  been  received  by  Messrs.  Sykes,  Snaith,  %  Co.,  from 
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Sir  Peter  Pole  ^  Co.,  Smith's  bankers,  on  account  of  the 
bankrupt,  on  the  day  after  the  date  of  the  check. 

Lord  Chief  Justice  Best. — This  objection,  though  ma- 
nifestly against  the  justice  of  the  case,  must,  nevertheless, 
prevail;  there  being  no  evidence  from  which  the  Jury 
could  legally  presume  the  existence  of  the  petitioning  cre- 
ditor's debt.  The  only  proof  to  favour  such  a  presump- 
tion, was,  the  possession  of  the  check  by  the  drawer;  but, 
as  it  appeared  that  he,  as  assignee,  had  the  possession  of 
all  the  bankrupt's  papers,  the  fact  of  the  check  being  in 
his  hands  was  not,  alone,  evidence  of  payment.  There 
was  no  proof  that  the  check  had  actually  been  in  the  hands 
of  Messrs.  Sykes,  Snaith,  ^  Co. ;  neither  was  there  any 
proof  that  this  check  had  been  paid  to  them  by  Sir  Peter 
Pole  ^  Co.  In  order  to  identify  it,  and  make  it  evidence 
of  the  existence  of  the  supposed  debt,  the  clerk  who  paid 
it  should  have  been  called  to  prove  the  fact  of  payment. 


The  rest  of  the  Court  concurring — 


Rule  absolute,  for  a  nonsuit. 


^f'i^i  Wilkinson  v.  Tattersal? 

Feb.  13M. 

The  defendant     ON  a  former  day  in  this  Term,  Mr.  Serjeant  Bosanquet, 

obtained  a  rule  .  . 

to  change  the  on  the  part  of  the  defendant,  obtained  a  rule  calling  on  the 
don  to  Lanca^'  plaintiff  to  shew  cause  why  the  venue  in  this  case  should 
usual  affid**^t.  "^^  ^^  changed  from  London  to  Lancashire.  The  motion 
The  affidavit  of  was  founded  upon  an  affidavit  that  the  cause  of  action,  if 

the  plaintiff,  on  .        ,  «  _  i  i         i 

•hewing  cause,     any,  arose  in  the  county  of  Lancaster y  and  not  elseM-nere 

stated  that  the 

action  was 

brought  on  a  contract  for  the  purchase  of  cotton  at  Trieste,  to  be  delivered  at  Liverpool.     The 

Court  discharged  the  rule. 


^ 
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Mr.  Serjeant  Taddy  shewed  cause,  upon  an  affidavit         1826. 

which  stated,  that  the  action  was  brought  on  a  contract     „^    ^ 

'  °  Wilkinson 

entered  into  by  the  defendant  with  the  plaintiff,  for  the  «. 

purchase  of  five  hundred  bags  of  Egyptian  cotton,  which 
were  to  be  shipped  at  Trieste  {out  of  the  county  of  Lancas- 
ierj  to  be  conveyed  to,  and  delivered  at,  Liverpool;  and 
that  two  of  the  plaintiff's  witnesses  resided  in  London; 
where  he  undertook  to  give  material  evidence.  The 
learned  Serjeant  cited  the  cases  of  Neale  v.  Neville^  and 
Sacory  v.  Spooner  (a),  where  this  Court  held,  that  the 
plaintiff  may  retain  the  venve  where  laid,  on  undertaking 
to  give  material  evidence  in  any  county,  from  which,  if  the 
venue  had  been  laid  there,  the  defendant  could  not  truly 
make  the  usual  affidavit  to  change  it:  and  he  contended, 
that  the  plaintiff's  affidavit,  and  undertaking  to  give  ma- 
terial evidence  in  London^  were  a  sufficient  answer  to  the 
rule;  and  that,  where  the  cause  of  action  arises,  as  in  this 
case,  in  a  foreign  country,  no  undertaking  even  is  necessary. 

Mr.  Serjeant  Bosanquet,  in  support  of  the  rule. — In 
Clarke  v.  Reed^  Mr.  Justice  Heath  says  (6):  "  The  cause 
of  action,  and  the  right  to  bring  the  action,  are  two  differ- 
ent things.*'  Here,  the  cause  of  action  must  be  taken  to 
have  arisen  in  Lancashire,  and  not  elsewhere  in  England, 
the  contract  being  for  the  delivery  of  the  cotton  at  Liver- 
pool. If  even  part  only  of  the  contract  or  cause  of  ac- 
tion had  its  rise  in  Lancashire,  the  Court  will  not  discharge 
this  rule.  In  Henshato  v.  Rutley  (c),  the  Court  refused 
to  discharge  a  rule  for  changing  the  venue  from  London  to 
Kent,  upon  an  affidavit  that  the  cause  of  action  arose  part- 
ly in  London  and  partly  in  Kent;  and  that  all  the  witnesses 

resided  in  London. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best. — The  principal  part  of  the 

(a)  2  Marsh.  278;  S.  C.  6  Taunt.  565.  (b)  I  New  Rep.  310. 

(c)  1  New  Rep.  1 10. 
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Wilkinson 

V. 

Tattersal. 


contract  in  this  case  was,  the  shipping  the  goods  at 
Trieste  for  Liverpool.  The  defendant's  aflSdavit,  that  the 
cause  of  action  arose  in  the  county  of  Lancaster^  and  not 
elsewhere,  is,  therefore,  incorrect.  There  has  been  much 
fluctuation  in  the  decisions  on  this  subject;  but  the  cases 
of  Neale  v.  Neville  and  Savory  v.  Spooner,  seem  to  have 
set  the  point  at  rest.  Lord  Chief  Justice  Gibbs  there  laid 
down  the  following  rule,  viz.  that  th^  plaintiff  must  under- 
take to  give  material  evidence  in  that  county,  from  which, 
if  the  venue  had  been  laid  there,  the  defendant  would  not 
have  been  entitled  to  remove  it.  If,  at  the  trial,  he  fail 
in  this,  he  must  be  nonsuited. 
The  rule  must,  therefore,  be — 

Discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


Saturday, 
Jan,  28M. 


In  astumptitt  a 
verdict  was  en- 
tered for  the 
plain  tiff  on 
twelve  counts  of 
the  declaration, 
and  the  Jury 
were  discharged 
from  finding  any 
verdict  on  the 
other  eight 
counts,  the  issues 
on  which  were 
immaterial.  The 
Court,  on  error, 
refused  to  re- 
verse the  judg- 
ment, on  the 
ground  that  it 
was  not  stated  on 


Powell  and  Others  v.  Son  next  and  Others. 

[In  Error.] 

J  HIS  was  an  action  of  assumpsit.  The  declaration  con- 
sisted of  twenty  counts. 

The  defendants  below  pleaded,  to  the  whole  declaration, 
the  general  issue;  and,  to  the  last  eight  counts,  the  statute 
of  limitations,  and  also  a  set-off. 

To  the  plea  of  the  statute  of  limitations,  the  plabti£ 
below  replied,  that  they  were  beyond  seas  at  the  time  the 
causes  of  action  accrued ;  to  the  plea  of  set-off,  they  re- 
plied 112/  debent. 

To  the  replication  of  the  plaintiffs  below,  that  they  were 

the  record,  that  the  Jury  were  discharged  with  the  consent  of  the  parties. 
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beyond  seas  at  the  time  the  causes  of  action  accrued,  the         1826. 
defendants  below  rejoined,  that   they  were  not  beyond       powbll 
seas;  on  which,  as  on  the  rest  of  the  pleadinccs,  issue  was  ^^ 

.    .      '  *  ®    '  SONNETT. 

joined. 

At  the  trial,  a  verdict  was  found  for  the  plaintiffs  be- 
low— damages  24,000/.,  on  the  twelve  first  counts,  and  for 
the  defendants  below  upon  the  remaining  eight:  on  the 
issue  on  the  replication  of  ultra  mare,  the  verdict  was  for 
the  plaintiffs  below;  and  on  the  issue  on  the  plea  of  set-off, 
the  Jury  were  discharged. 

The  defendants  below  brought  a  writ  of  error.  The 
error  assigned  was,  that  it  was  not  stated  on  the  record 
that  the  Jury  had  been  discharged  on  the  issue  arising 
out  of  the  plea  of  set-off  to  the  last  eight  counts  of  the  de- 
claration, with  the  consent  of  the  parties. 

Mr.  Patteson,  for  the  plaintiffs  in  error. — The  Judge 
had  no  authority  to  discharge  the  Jury.  They  could  only 
be  discharged  by  the  consent  of  the  parties,  and  their 
consent  must  appear  on  the  record. 

Mr.  Brodericky  for  the  defendants  in  error. — The  ver- 
dict having  been  found  for  the  plaintiffs  below  qu  the  ge- 
neral issue,  the  issues  upon  the  plea  of*set-off,  applying  to 
the  same  causes  of  action,  became  wholly  immaterial,  and 
the  Jury  would  be  discharged  by  operation  of  law.  In 
Cossey  v.  Diggons  (a),  where  an  avowry  stated  that  the 
defendant  held  the  premises  at  a  certain  yearly  rent,  to  wit, 
the  yearly  rent  of  72/.,  and  the  plaintiff  pleaded— ;/?r*^, 
nan  tenuit — and  secondly,  riens  in  arrear;  and  the  first 
plea  was  found  for  the  plaintiff — it  was  held,  that  the  se- 
cond plea  became  thereby  immaterial,  and  that  the  proper 
course  was,  to  discharge  the  Jury  from  finding  any  verdict 
upon  it;  but  that,  if  any  verdict  was  entered  upon  it,  it 
must  be  entered  for  the  plaintiff. 

(rt)  2  Barn.  &  Aid.  646. 
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1826.  The  Court  proposed  to  the  counsel  for  the  defendants  in 

"^^     ^       error,  that  they  should  amend  the  record.     This  they, 

IrOlv  ELL 

V,  however,  declined. 

SONNETT. 

Lord  Chief  Justice  Best. — We  entertain  no  doubt;  but, 
as  the  sum  recovered  is  very  large,  we  were  anxious  that 
the  record  might  be  amended,  in  order  that  there  might 
be  no  pretext  for  carrying  the  case  further.  As  it  does 
not  appear  that  any  bill  of  exceptions  was  tendered  at  the 
trial,  or  any  motion  since  made,  either  for  a  new  trial,  or 
in  arrest  of  judgment,  we  must  presume  that  all  that  the 
record  states  to  have  been  done,  was  done  rightly.  The 
judgment  of  the  Court  below  must  be — 

Affirmed. 


REGULA  GENERALIS. 

JIT  is  ordered — That  all  prisoners  who  have  been  or 
shall  be  in  custody  of  the  Warden  of  his  Majesty's  prison 
of  the  Fleet,  for  the  space  of  six  months  after  they  are  su- 
persedeable,  although  not  superseded,  shall  be  from  time 
to  time  discharged  out  of  the  custody  of  the  said  Warden, 
by  the  said  Warden,  as  to  all  such  actions  in  which  they 
have  been  or  shall  be  supersedeable;  and  that  no  prisoner 
shall  be  entitled  to  any  room  in  the  said  prison  by  reason 
of  seniority,  except  from  the  time  of  his  being  charged  in 
execution  in  the  actions  in  which  he  is  not  supersedeable. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGU. 

S.  Gaselee." 


END  OF  HILARY  TERM. 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 


€ouvt^  of  iS^ommon  Plea0 


AND 


IN  EASTER  TERM, 
IN  THE  SEVENTH  TEAR  OF  THE  REIGN  OP  GEORGE  IV. 


RiDPATH  V.  Mary  Williams.  5^^!m*?' 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  in  the  The  defendant 
last  Term,  calling  on  the  plaintiff  to  shew  cause  .why  the  theterriceof 
appearance  entered  for  the  defendant,  under  the  statute  pj^mSrSntit 
12  6^0.  ly  c.  ^,  and  the  interlocutory  judirnient  signed  to  her  by  the 

,,  pott,  inclosed  in 

against  her^  in  this  cause,  should  not  be  set  aside  for  irre-  a  letter,  which 
gukrity,  with  costs.     The  affidavits  on  which  he  moved,  J^ci7i!*^e*en. 
stated,  that  the  defendant  had  never  been  personally  serv-  tered  an  appear- 

^  ''  anceforher,and 

ed  with  any  copy  of  process  at  the  suit  of  the  plaintiff,  and  afterwards  sign- 
had  never  authorized  an  attorney,  or  any  other  person,  to  The  Court  aet^ 
receive  a  copy  of  such  process,  or  cause  an  appearance  to  "enV^thoi^ 
be  entered  for  her.  cotta. 

Mr.  Serjeant  Peake  now  shewed  cause,  on  an  affidavit  of 
the  plaintiff's  attorney,  which  stated,  that  he  had  given  to 
the  sister  of  the  defendant  a  copy  of  a  writ  of  cap.  ad  resp., 
sued  out  of  this  Court  at  the  instance  of  the  plaintiff;  that 
she  informed  the  deponent  that  he  could  not  see  the  de- 
fendant, as  she  was  unwell;   that  the   deponent  called 


Williams. 
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1826.        several  times  at  the  defendant's  house,  in  order  to  serve 
^    ^  such  copy  on  her,  but  was  told  that  the  defendant  was  ill, 

V.  and  that  she  would  not  see  him;  that,  on  the  22nd  No- 

vember  last,  the  deponent  put  a  letter  into  the  post-office 
at  Bath,  containing  a  true  copy  of  the  writ,  addressed  to 
the  defendant  at  her  residence;  that,  on  the  following 
morning,  he  found,  on  inquiring  at  the  office,  that  the  let- 
ter was  not  taken  in  at  the  defendant's  house ;  and  that  it 
was  returned  to  the  deponent,  on  payment  of  the  postage, 
marked  ''  refused."  The  postman  also  made  affidavit  that 
he  offered  the  letter  at  the  house,  but  that  the  servant  re- 
fused to  take  it  in,  saying  that  her  mistress  had  ordered 
her  not  to  do  so. 

The  learned  Serjeant  referred  to  the  case  of  Aldred  v. 
Hicks  (a),  where  the  plaintiff's  attorney,  having  had  a 
communication  by  letter  with  the  defendant  respecting  the 
subject  of  the  action,  sent  him  process  in  a  letter,  by  the 
general  post,  and  also  a  declaration,  and  notice  of  declara- 
tion, in  the  same  manner,  and,  in  due  course,  entered  an 
appearance  for  him,  and  signed  judgment  for  want  of  a 
plea — the  Court  held  the  service  of  the  process  to  be  good, 
although  the  defendant  had  never  read  the  letter.  He 
contended,  that,  on  the  authority  of  that  case,  the  trans- 
mission of  the  process  by  the  post  might,  under  the  cir- 
cumstances, be  deemed  equivalent  to  service. 

Per  Curiam, — The  statute  12  Geo,  1,  and  the  practice 
of  the  Court,  require  a  personal  service  of  process.  If  the 
defendant  avoided  service,  a  summons  should  have  been 
lefl,  and  the  plaintiff  should  have  proceeded,  according  to 
the  old  course,  by  distringas,  to  compel  her  appearance. 
The  case  of  Aldred  v.  Hicks  is  distinguishable  from  this, 
as  there,  though  the  defendant  did  not  actually  open  the 
letters,  there  was  sufficient  reason  to  believe  that  he  knew 

(a)  5  Taunt.  186;  5.  C.  I  Marsh.  8. 
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the  hand-writing  of  the  attorney  on  the  direction^  and  di- 
vined the  contents^  and  therefore  it  was  a  wilful  refusal  to 
receive  the  process^  which  the  defendant  might  have  seen 
if  he  would,  and  was  a  contempt  of  the  process  of  the 
Court,  of  which  they  thought  that  he  ought  not  to  be  per- 
mitted to  avail  himself. 

Inasmuch,  however,  as  they  thought  that  the  plaintiff 
in  this  case  might  have  been  misled  by  the  case  of  Aldred 
V.  Hicks,  the  Court  ordered  that  the  mle  should  be  made — 
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1826. 

RiDPATH 

V. 
WiLLIAMl. 


Absolute,  without  costs. 


Beckwith  r.  CoRRALL  and  Another.  ^^  ^^' 

jTHIS  was  an  action  of  trover,  to  recover  the  value  of  a  The  plaintiff 
biU  of  exchange  for  332/.,  which  had  been  stolen  from  the  ;^^"e!!!^"S^ 

plaintiff.  conUining, 

.       amongst  other 

At  the  trial,  before  Lord  Chief  Justice  Betty  at  the  Sit-  things,  a  bui  of 

tings  at  Guildhall  after  last  Hilarf/ Term,  it  appeared,  advertiSngthe 

that,  on  the  23rd  o(  December  last,  the  plaintiff  had  been  [^jiJI'jhTAe^ 

robbed  of  his  pocket-book,  containing  the  bill  in  question,  pocket-book 

which  was  dated  the  2lst  November ,  1825,  drawn  by  a  pen  of  no  use  to 

banking-firm  at  Canterbury,  upon  Messrs.  Remington  8f  ^J^^^*^^^ 

Co.,  bankers,  Lombard  Street,  payable,  thirty  days  after  The  bin  was, 

sight,  to  the  order  of  Mr.  H.  Meredith,  accepted  by  Re^  wards,  present- 

mington  ^  Co.,  and  indorsed  by  Meredith  to  the  plaintiff;  fng*houw  of  "he 

that,  on  the  26th  December,  the  plaintiff  advertised  the  defendants,  by 

'  '  *  a  stranger,  who 

loss  of  his  pocket-book,  making  no  mention  of  the  bill,  stated  that  he 
but  merely  stating,  that  ''the  contents  of  the  pocket-book  the  indorser. 

The  defendants 
discounted  it. 
In  trover,  the  Judge  left  it  to  the  Jury  to  atif—firtt,  whether  they  thought  that  the  plaintiff 
had  done  all  that  his  duty  required  of  him,  in  advertising  and  making  known  his  loss — secondly f 
whether,  if  due  diligence  had  been  used  by  die  plaintiff  in  this  respect,  the  defendants  had  acted 
hcmdJkU,  and  used  due  caution,  in  receiving  the  bill :  telling  them,  that,  if  they  were  of  opinion 
that  the  plaintiff  had  failed  in  giving  proper  notice  of  the  robbery,  the  defendants  were  entitled  to 
a  verdicL  The  Jury  having  found  for  the  defendants— The  Court  refused  to  disturb  the  verdict, 
holding  the  direction  proper. 


Beckwith 
v. 
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1826.        were  of  no  use  to  any  person  but  the  owner,"  and  offering 
a  trifling  reward  for  its  restoration;  and  that,  on  the  30th, 
notice  of  the  robbery  was  given  to  Remington  ^  Co.,  and 
Corralim      they  were  requested  to  stop  the  bill. 

The  defendants  were  bankers  at  Maidstone^  The  bill 
was  presented  at  their  bank,  on  the  ^th  of  December,  by 
a  young  man  who  was  unknown  to  them,  but  who  said 
that  Meredith  (the  payee  and  indorser)  was  his  father. 
The  amount  of  the  bill  was  thereupon  paid  to  him  in  notes 
of  the  defendants'  bank. 

His  Lordship  left  it  to  the  Jury  to  s&y—Jirst,  whether 
they  thought  that  the  plaintiff  had  done  all  that  his  duty 
required  of  him,  in  advertising  and  making  known  his  loss; 
secondly,  whether,  if  due  diligence  had  been  used  by  the 
plaintiff  in  this  respect,  the  defendants  had  acted  bond 
Jlde,  and  used  due  caution,  in  receiving  the  bill :  telling 
them,  that,  if  they  were  of  opinion  that  the  plaintiff  had 
failed  in  giving  proper  notice  of  the  robbery,  the  defend- 
ants were  entitled  to  a  verdict. 

The  Jury  found  for  the  defendant. 

Mr.  Serjeant  Wilde  now  moved  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had,  on 
the  ground  of  mis-direction.  He  submitted  that  the  ques- 
tion, whether  the  plaintiff  had  used  due  diligence  in  ad- 
vertising his  loss,  was  improperly  left  to  the  Jury ;  as  the 
right  of  the  defendants  to  retain  the  bill  would  depend, 
not  upon  the  degree  of  diligence  or  negligence  observed 
by  the  plaintiff,  but  upon  the  fact  of  their  own  conduct,  in 
receiving  it,  being  marked  by  the  exercise  or  the  want  of 
that  degree  of  caution  and  prudent  care  which  they  were 
bound  to  observe,  in  a  transaction  of  this  nature,  with  one 
who  was  a  perfect  stranger  to  them  (a) ;  that  the  only  ques- 

(a)  See  Snow  and  Others  v.  Peacock  and  Others,  antfy  236. 


CORRALL. 
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tion  that  should  have  been  left  for  their  consideration  was,         1826. 
whether  the  defendants  had  received  the  bill  bondjlde,      ^ 

UKCK  WI T H 

and  in  the  exercise  of  due  diUgence;  that,  if  a  want  of  ^  v. 
caution  were  apparent  in  the  conduct  of  the  defendants, 
it  was  immaterial  whether  or  not  notice  had  been  given  by 
the  plaintiff;  and  that,  in  this  case,  there  was  evidently  an 
extreme  want  of  caution  in  the  defendants'  conduct,  in  ab- 
staining from  making  any  inquiry  of  the  person  who  pre- 
sented the  bill  to  them. 

Per  Curiam. — If,  in  this  case,  the  plaintiff  had  used  due 
diligence,  and  had  given  proper  notice  of  the  loss  of  the 
bill  in  question,  the  defendants  might  have  been  presumed 
to  have  been  apprised  of  that  fact.  Where  a  person  loses, 
whether  by  accident  or  robbery,  a  negotiable  security,  he 
should,  before  he  can  be  entitled  to  recover  it  in  an  action 
of  this  nature,  be  prepared  to  shew  that  he  has  done  all 
that  could  be  required  on  his  part,  to  make  known  his  loss, 
and  that  the  party  who  has  received  it,  has,  in  doing  so, 
iailed  in  observing  due  caution.  The  defendants  in  this 
case  received  the  bill  bondjide;  there  is  nothing  to  shew 
that  they  received  it  improperly,  or  to  fix  them  with  a 
knowledge  of  the  loss  of  it  by  the  plaintiff.  The  only  no- 
tice the  latter  gave  of  his  loss,  was,  an  advertisement, 
which  would  rather  have  the  effect  of  misleading  the 
world,  than  of  giving  the  requisite  information;  for,  it  only 
stated,  that  the  pocket-book  contained  papers  of  no  use 
to  any  person  but  the  owner.  The  plaintiff,  therefore, 
had  failed  to  use  proper  diligence  in  making  known  his 
k>s8.  He  should  have  described  the  bill  properly  in  his 
advertisement,  and  thus  have  put  people  on  their  guard. 

Rule  refused. 


VOL.  XI. 
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1826. 

i^"7i3M  RowLEs,  Demandant;  Lawrence,  Tenant, 

A  writ  of  entry  L  HIS  was  a  writ  of  entry.  A  rule  was,  in  the  course  of  the 
and  a^  appear-'  1^8^  term,  obtained  by  Mr.  Serjeant  Bosanquet,  on  the  part 
ance  entered       ^f  jjjg  tenant,  Calling  on  the  demandant  to  shew  cause  why 

thereon,  in  .... 

Michaelmas  the  count  delivered  by  him  in  this  cause  should  not  be  set 
count  was  inti-  aside,  for  irregularity,  on  an  affidavit  which  stated,  that 
Term^Mdwis  *^®  tenant  was  summoned  to  appear  on  the  original  writ  of 
delivered  on  the  entry,  in  Michaelmas  Term  last;  that  an  appearance  was 

lOth  Febnutrym 

The  Court  set  duly  entered  in  that  term;  and  that  the  demandant  s  count 
Sir  bre^iarityl  was  not  deUvcrcd  to  the  tenant  until  the  10th  o£  February 
and  refused  to     j    ^    when  it  was  intitlcd  of  Hilary  Term,  and  indorsed 

allow  It  to  be  '  . 

amended.  with  notice  to  plead  thereto  in  eight  days.     The  learned 

Serjeant  submitted,  that  the  count  was  wrongly  intitled, 
as  it  should  have  been  intitled  as  of  the  term  in  which  the 
writ  was  returnable,  and  the  appearance  entered,  viz. 
Michaelmas  Term. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Wilde  now  shew- 
ed cause. — Declarations  are  frequently  intitled  as  of  the 
term  when  they  are  delivered.  The  intitling  them  at  all 
is  mere  matter  of  form;  for,  when  the  record  is  made  up, 
it  is  intitled  of  the  term  when  issue  is  joined.  In  WU-^ 
Hams' s  Saunders,  it  is  said  (a),  that,  both  in  this  Court  and 
in  the  King's  Bench,  the  record  is  intitled  of  the  term  in 
which  the  issue,  whether  of  law  or  fact,  is  joined,  without 
regarding  the  term  of  which  the  declaration  and  plea,  &C, 
may  be.  The  title  of  the  declaration,  therefore,  is  of  no 
consequence.  Although,  in  Topping  v.  Fuge  (b),  it  was 
held,  that,  if  a  declaration  be  not  intitled  of  the  term  ia 
which  the  writ  is  returnable,  or  the  appearance  entered, 
it  is  an  irregularity;  yet  that  case  is  distinguishable  from 

{a)  2  Wins.  Saund.  1  b,  n  (1 ;.      (6)  6  Taunt.  771 ;  S.  C.  \  Marsh.  341. 
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the  present,  the  declaration  there  being  intitled  neither  of 
the  term  in  which  the  writ  was  returnable,  nor  of  that 
wherein  it  was  delivered;  but  of  an  intermediate  term. 
Even  if  the  count  is  irregularly  intitled,  the  irregularity  is 
no  ground  for  setting  it  aside.  In  Stork  v.  Herbert  (a), 
the  Court  held,  that  this  was  not  such  an  irregularity  as 
they  would  permit  the  defendant  to  take  advantage  of,  so 
far  as  to  set  aside  the  proceedings,  but  would  permit  it  to 
be  amended :  and  in  Wilkes  v.  The  Earl  of  Halifax  (ft), 
the  Court  said,  that  the  title  of  the  declaration  should  be 
altered  according  to  the  truth,  and  that  fiction  in  law 
should  never  do  injustice,  for,  in  Jictione  juris  setnper  est 
Ofquitas.  Here,  there  will  be  no  error  or  irregularity  on 
the  roll,  but  only  on  the  face  of  the  copy  of  the  count  de- 
livered to  the  tenant.  If,  indeed,  it  be  an  irregularity,  it 
is  so  slight  a  one  that  the  tenant  ought  not  to  be  allowed 
to  take  advantage  of  it.  Besides,  the  tenant  has  waived 
the  objection,  by  serving  the  demandant  with  a  summons 
for  an  imparlance. 


1826. 

ROWLES, 

Demandant; 

Lawrence, 

Teoant. 


Per  Curiam. — ^The  summons  for  an  imparlance  is  no 
waiver  of  the  irregularity.  It  is  not  necessary  for  us  to 
i^eason  on  the  practice  adopted  by  the  Courts  on  this  point. 
The  case  of  Topping  v.  Fuge  is  decisive  to  shew  that  a 
declaration  must  be  intitled  of  the  term  in  which  the  writ 
is  returnable,  or  the  appearance  entered.  In  Smith  v. 
Midler  {c)f  too,  it  was  held,  that,  when  the  cause  of  ac- 
tion will  admit  of  it,  the  declaration  must  be  intitled  of  the 
term  wherein  the  writ  is  returnable;  and  that,  although  it 
may  be  filed  or  delivered,  yet  it  cannot  regularly  be  in- 
titled,  of  a  subsequent  term.  If  this  were  a  personal  ac- 
tion, the  Court  might  allow  the  declaration  to  be  amend- 
ed ;  but,  this  being  a  real  action,  in  which  the  Court  will 
not  allow  amendments,  except  under  very  particular  cir- 


(a)  1  Wl8.  242. 


(fc)  2  Wils.  266. 
z  2 


(c)  3  Term  Rep.  624. 
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ROWLES, 

Demandant; 

Lawrence, 

Tenant 


CASES  IN  EASTER  TERM, 

cumstances  (a),  and  there  being  nothing  in  this  case  to  in- 
duce us  to  depart  from  the  strict  rule,  the  amendment  can- 
not be  allowed. 

Rule  absolute. 


(a)  See  the  case  of  Tooth,  de- 
mandant; Bagwell,  tenant;  ante, 
p.  236;  S.  C.  3  Bing.  373.    See 


also  the  note,  ante,  p.  240,  and  the 
cases  there  referred  to. 


ThuntUnf, 
April  IZth. 

The  Court  re- 
fused to  allow 
a  recovery  to  be 
amended  by  the 
inaertion  in  the 
praeipe,  of  the 
description  of 
the  parceb  in- 
tended to  passy 
which  bad  been 
omitted  by  mis- 
take. 


Oddie,  Demandant;  Foster,  Tenant;  Earl  of  Plymouth, 

Vouchee. 

JjlR.  Serjeant  Bosanquet  moved  to  amend  this  recovery, 
by  the  insertion  of  the  description  of  certain  premises  in 
the  pracipe  at  the  head  of  the  warrant  of  attorney,  which 
had  been  omitted  by  mistake.  The  affidavit  on  which  the 
motion  was  founded,  stated,  that  the  error  was  a  mere 
clerical  error,  and  that  the  description  of  the  premises  in 
the  prcecipe  was  intended  to  correspond  with  that  in  the 
deed  to  lead  the  uses. 


But  the  Court  said,  that  they  were  disposed  rather  to 
narrow  than  to  enlarge  the  rules  adopted  as  to  aUowing 
amendments  in  fines  and  recoveries;  that,  to  allow  the 
amendment  prayed  in  this  case,  would  be  going  consider- 
ably further  than  the  Court  had  ever  before  gone  in  such 
cases ;  that  it  was  the  duty  of  the  Court  to  watch  narrow- 
ly, so  as  not  to  prejudice  those  in  remainder;  and  that  the 
amendment  required  here  was  so  extensive — the  supplying 
the  omission,  not  of  a  word  or  two  only,  but  of  four  lines, 
being  the  whole  description  of  the  parcels  in  the  prtgcipe, 
that  they  could  not  allow  it,  but  must  leave  the  parties  to 
suffer  another  recovery. 

Refused. 
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1826. 

Charrinoton  and  Another,  Assifinfiees  of  Samwell,  a 

®  Friday, 

Bankrupt,  r.  Brown  and  Another*  jprii  14/A. 

J  HIS  was  an  action  of  trover  by  the  plaintiffs,  assignees  A  creditor  cali- 
of  the  estate  and  effects  of  one  SamweU^  a  bankrupt,  to  re-  bankropt,  by 
cover  the  value  of  certain  property  of  the  bankrupt,  which  SPP°i"^°?®"^ 
had  been  taken  under  an  execution  by  the  defendants,  leftthe  room, 
the  Sheriff  of  Middlesex.  turo,  and  kU 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit-  ^1^^^^^^^ 
tings  at  Westminster,  after  the  last  Term,  the  following  had  gone  oat: 
facts  were  given  in  evidence,  for  the  purpose  of  establish-  this  was  sufflci- 
ing  the  act  of  bankruptcy :—  w^r^'^tX*  ^ 

The  bankrupt  was  a  publican  at  Hoxton.     A  creditor  f^^J^  ^"^ 
called  upon  him,  by  appointment,  on  the  4th  JW^  last,  for  bankrupt  left 
payment  of  a  debt  of  4/.,  and  saw  the  bankrupt,  who  im-  intent  to  iToid 
mediately  left  the  room.     The  creditor  waited  about  half  *  <^'«^*®'- 
an  hour,   but  the  bankrupt  did  not  return.      His  wife, 
whom  the  creditor  met  in  the  passage,  said  that  the  bank- 
rupt had  gone  out.     The  bankrupt  was  at  this  time  in  ex- 
treme distress. 

His  Lordship  left  it  to  the  Jury,  upon  these  facts,  to 
say,  whether  or  not  the  bankrupt  left  his  house  with  in- 
tent to  avoid  or  delay  a  creditor.  The  Jury  thought  he 
did  so,  and  accordingly  found  a  verdict  for  the  plaintiffs — 
damages  256L,  the  value  of  the  goods  seized. 

Mr.  Serjeant  Vaughan  now  moved  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had.  He 
submitted  that  there  was  no  evidence  of  an  act  of  bank- 
ruptcy ;  that  the  answer  given  by  the  wife  of  the  bankrupt 
to  the  creditor,  that  he  was  gone  out,  was  not  per  se  suffi- 
cient to  shew  that  he  had  gone  out  for  the  purpose  of  avoid- 
ing his  creditor;  but  that,  for  any  thing  that  appeared  to 
the  contrary,  he  might  have  gone  out  for  the  purpose  of 
procuring  money  to  satisfy  the  demand. 
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1826. 


Charrington 

V, 

Brown. 


Per  Curiam. — The  creditor  called  at  the  house  of  the 
bankrupt,  by  appointment.  The  latter  absented  himself. 
Under  these  circumstances,  it  was  properly  left  to  the  Jury 
to  say,  whether  or  not  the  bankrupt  had  left  his  home  to 
avoid  or  delay  a  creditor.  If  he  had  merely  gone  to  ano- 
ther part  of  the  house  with  that  intent,  that  would  have 
been  an  act  of  bankruptcy.     The  answer  of  the  wife  was 

part  of  the  res  gesia. 

Rule  refused  (a). 


(a)  See  Gmmingham  v.  Laing,  2  Marsh,  236;  S.  C.  6  Taant.  532; 

Bigg  V.  Spooner,  2  £sp.  651. 


Friday, 
April  14M. 

The  defendant 
employed  the 
pUintiffy  an  at- 
torney, to  con- 
duct a  suit  for 
his  son.    On  the 
trial  of  that 
cause,  the  attor- 
ney called  the 
defendant  as  a 
witness,  and, 
lest  he  should 
be  objected  to 
as  incompetent, 
by  reason  of  in- 
terest, he  pre- 
pared a  release  : 
—Held,  that 
the  conduct  of 
the  plaintiff  was 
a  fraud  upon 
the  Court,  and 
that  he  was  not 
entitled  to  re- 
cover. 


Williams,  Gent.,  One  &c.,  v.  Goodwin  the  Elder. 

JL  HIS  was  an  action  of  assumpsit,  for  an  attorney's  bill. 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit- 
tings at  Westminster,  after  the  last  Term,  it  appeared  that 
the  costs  in  question  were  incurred  in  the  carrying  on  of 
an  action  brought  by  the  son  of  the  defendant,  for  a  mali- 
cious prosecution ;  that  the  plaintiff  was  employed  by  the 
present  defendant  to  conduct  that  suit;  and  that,  on  the 
trial  of  that  cause,  the  defendant  was  called  as  a  witness 
on  behalf  of  his  son;  upon  which  occasion  the  plaintiff  in 
this  action  (the  attorney)  prepared  a  release  of  the  father 
(the  present  defendant),  in  case  his  competency  should  bd 
questioned. 

His  Lordship,  under  these  circumstances,  thought  that 
the  plaintiff,  having  imposed  upon  the  Court,  was  not  en- 
titled to  recover ;  and  he  therefore  directed  a  nonsuit. 

Mr.  Serjeant  Vaugkan  now  moved  for  a  rule  nisi,  that 
tliis  nonsuit  might  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff. 

Lord  Chief  Justice  Best. — The  plaintiff,  an  officer  of 
the  Court,  has  grossly  imposed  upon  it.     He  was  employ- 
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ed  to  conduct  the  suit  in  respect  of  which  these  costs  were 
incurred,  and  in  that  cause  he  examined  this  defendant  as 
a  witnessi  when,  unless  released  from  liability  to  the  costs, 
be  would  not  have  been  a  competent  witness.  Apprehen- 
sive of  the  objection  being  taken,  the  attorney  prepared  a 
release,  which  would  have  been  given  to  the  witness  if  re- 
quired; and  he  now  brings  his  action.  He  has  been  guil- 
ty of  a  fraud  upon  the  Court,  and  he  cannot  be  allowed  to 
recover,  as  he  does  not  come  into  Court  with  clean  hands. 


1826. 


Williams 

V. 

Goodwin. 


Mr.  Justice  Park. — It  is  highly  desirable  that  the 
sources  of  justice  should  be  kept  pure.  This  plaintiff 
cannot  be  allowed  to  profit  by  his  misconduct.  He  knew 
that,  if  objected  to,  the  present  defendant  would  not  be  a 
competent  witness  in  the  action  brought  by  his  son,  he 
himself  being  liable  for  the  costs,  and  thus  interested  in  the 
event  of  the  suit.  He  therefore  prepared  a  release.  It  is 
light  that  the  plaintiff  should  be  put  in  the  same  situation 
as  he  would  have  been  in  had  the  release  been  used.  I 
think  the  nonsuit  right. 


The  rest  of  the  Court  concurring — 


Rule  refused. 


BiRCHAM  r.  Chambers  Senr.,  a  Prisoner. 

1  HE  defendant  being  brought  up,  under  a  writ  of  ha- 
beas corpus^  for  the  purpose  of  being  charged  in  execu- 
tion— 

Mr.  Serjeant  Bosanquet,  moved  to  justify  bail. 

Mr.  Serjeant  Onslow,  on  behalf  of  the  plaintiff,  opposed 
the  motion,  on  the  ground  that  the  defendant  was  now  in 
Court,  for  the  purpose  of  being  charged  in  execution  in 
this  cause. 


Saturday, 
April  15M. 

Bail  cannot  jus- 
tify  for  a  defend- 
ant brought  in- 
to Court  to  be 
charged  in  exe- 
cution in  the 
cause. 
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Mr.  Serjeant  Bosanquet  contended,  that,  the  defendant 
not  being  at  the  moment  actually  charged  in  execution, 
the  bail  might  justify. 

Sed^  per  tot.  Cur, — There  being  in  law  no  fraction  of  a 
day,  the  defendant  must  be  considered  virtually  to  stand 
charged  in  execution,  he  being  brought  into  Court  for 
that  purpose. 

Refused. 


Saturday, 
April  iSih, 

In  slander,  the 
declaration  stat- 
ed, that  the 
plaiotiffwas  an 
auctioneer  and 
appraiser,  that 
the  defendant 
had  employed 
him  as  an  ap- 
praiser to  value 
certain  goods, 
and  that  he 
spoke  of  him, 
and  his  conduct 
as  to  such  valu- 
ation~<*  He  is 
a  damned  ras- 
cal; he  has 
cheated  me  out 
of  100/.  on  the 
valuation :" — 
Heldt  sufficient 
after  verdict. 


Bryant  v.  Loxton. 

i  HIS  was  an  action  for  slander.  The  declaration  con* 
tained  ten  counts.  The  first  count,  in  substance,  stated 
— That  the  plaintiff  exercised  the  calling  or  business  of  an 
auctioneer  and  appraiser,  and  that  the  defendant,  before 
the  committing  the  grievances  thereinaflter  mentioned,  had 
agreed  to  dispose  of  certain  goods,  chattels,  and  effects, 
to  one  Moon;  that  the  defendant  had  thereupon  retained 
and  employed  the  plaintiff,  as  an  appraiser,  to  value  such 
goods  on  his  behalf;  and  that  the  plaintiff  had  conducted 
himself  with  fairness,  honesty,  and  integrity,  in  such  valu- 
ation: but  that  the  defendant,  intending  to  injure  him  in 
his  calling  or  business  of  an  auctioneer,  spoke  of  him,  the 
plaintiff,  and  his  conduct  as  to  such  valuation,  the  words 
following,  viz.  '*  He  (meaning  the  plaintiff)  is  a  damned 
rascal;  he  has  cheated  me  (meaning  the  defendant)  out  of 
100/.  on  the  valuation." 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last  As- 
sizes at  Taunton,  the  defendant  was  proved  to  have  used 
the  words  imputed  to  him.  The  learned  Judge  left  it  to 
the  Jury  to  say,  whether,  from  the  nature  of  the  words 
spoken,  they  thought  that  the  defendant  meant  to  impute 
dishonesty  to  the  plaintiff;  and  whether  or  not  the  words 
had  been  deliberately  spoken.  He  desired  them  to  nega- 
tive the  special  damage  alleged  in  the  declaration,  it  not 
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being  supported  by  the  evidence.     The  Jury  returned  a         1826. 
verdict  for  the  plaintiff-— damages  40^.  ^ 


Mr.  Serjeant  jyOyUy  moved  for  a  rule  ntsi^  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered ;  or  that 
the  judgment  might  be  arrested.  He  submitted,  that  the 
words  proved  were  not  in  themselves  actionable ;  but  could 
only  become  so  by  their  being  shewn  to  have  been  spoken 
of  the  plaintiff  in  the  way  of  his  business ;  that  they  were 
not  shewn  to  have  been  so  spoken,  as  the  plaintiff  was  not 
proved  to  be  an  appraiser,  otherwise  than  by  shewing  that 
he,  as  a  broker,  acted  in  the  valuation  of  the  defendant's 
goods  to  Moon;  which,  he  contended,  was  not  sufficient. 

As  to  the  arrest  of  judgment,  he  argued  that  the  words, 
as  laid  in  the  declaration,  had  reference  only  to  the  valua- 
tion, and  were  not  stated  to  have  relation  to  the  plaintiff  in 
the  way  of  his  trade.  He  referred  to  the  case  of  Smedly 
v.  Heath{a),  where  it  was  held,  that  the  words  ''  cheating 
knave,  and  rogue,'*  spoken  of  a  mercer,  were  not  action- 
able, the  colloquium  having  reference  only  to  the  plaintiff 
himself,  and  not  to  his  trade ;  and  Terry  v.  Hooper  (6), 
where  the  words  "  cheating  knave,"  spoken  of  a  lime-burn- 
er, were  held  to  be  actionable,  if  spoken  with  reference  to 
his  business ;  but,  it  seems  that  they  would  not  have  been 
so,  if  spoken  of  himself  only.  The  learned  Serjeant  sub- 
mitted, that,  as  there  was  no  averment  in  the  declaration, 
that  the  valuation  was  made  by  the  plaintiff  in  the  ordinary 
way  of  his  trade  or  calling,  the  record  did  not  disclose  suf- 
ficient to  entitle  the  plaintiff  to  maintain  the  action. 

Lord  Chief  Justice  Best. — There  is  no  ground  for 
either  of  these  objections.  I  am  decidedly  of  opinion  that, 
even  if  there  were  no  colloquium  in  the  declaration,  to  shew 
that  the  words  alleged  to  have  been  spoken,  were  spoken 

(a)  1  Lev.  260.  (6)  1  Lev.  1 15. 


V, 
LOXTON. 


3iG  €AS£S  IN  EASTER  TERM, 

1826.         of  the  plaintiff  in  the  way  of  his  trade,  the  present  action 
might  be  maintained;  inasmuch  as  it  is  alleged,  that  the 
words  were  spoken  with  intent  to  injure  the  plaintiff  in 
his  calling  or  business  of  an  auctioneer  and  appraiser,  and 
it  was  found  that  they  were  spoken  with  that  intent*  Even 
if  there  had  been  no  other  allegation  in  the  declaration, 
than  that  the  words  were  spoken  with  an  intent  to  injure 
the  plaintiff  in  his  trade,  and  it  was  proved  that  they  were 
likely  to  do  so,  and  so  found  by  the  Jury,  the  action  might 
be  maintained.    The  first  count  of  the  declaration  contains 
a  sufficient  colloquium  to  connect  the  slander  with  the  trade 
of  the  plaintiff.     It  states,  that,  before  the  time  of  commit- 
ting the  grievancesi  the  plaintiff  exercised  the  calling  or 
business  of  an  auctioneer  and  appraiser;  and  that  he  bad 
been  retained  and  employed  by  the  defendant,  as  an  ap- 
praiser, to  value  certain  goods.     Whether  that  would  be 
sufficient  on  special  demurrer,  is  another  question;  it  is 
clearly  sufficient  after  verdict.    The  meaning  conveyed  by 
the  words,  ''  He  has  cheated  me  out  of  100/.  on  the  valu- 
ation,*' is  evident.     Their  effect  was,  to  injure  the  plaintiff 
in  his  business  of  an  appraiser,  by  alleging  that  he  had,  in 
that  character,  conducted  himself  dishonestly.    They  were 
spoken  of  the  plaintiff,  with  reference  to  his  valuation  of 
the  defendant's  goods ;  and  that  valuation  was  evidently 
made  in  the  ordinary  exercise  of  the  plaintiff's  trade  or 
calling.     Thus,  the  slander  was  directly  pointed  at  the 
plaintiff  in  the  way  of  his  trade;  it  was  calculated  to  in- 
jure him  in  it;  and  was  uttered  with  that  intent.     The 
count,  therefore,  is  sufficient  after  verdict. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrough. — It  was  proved  at  the  trial, 
that  the  words  were  spoken  of  the  plaintiff  in  the  way  of 
his  trade;  and  therefore  the  judgment  cannot  be  arrested. 
That  which  must  necessarily  be  implied,  need  not  be  ex- 
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pressly  alleged  on  the  face  of  the  record.     There  could  be         1826. 
no  doubt  as  to  the  trade  of  the  plaintiff. 

Mr.  Justice  Gaselee. — I  have  twice  examined  the  re- 
cordj  and  I  have  no  doubt  as  to  the  propriety  of  the  ver- 
dict. The  plaintiff  must,  however,  confine  it  to  particu- 
lar counts — to  those  alleging  the  words  to  have  been  spoken 

to  Moan. 

Rule  refused. 


Doe  d.  Smvtiie  r.  Claxton.  A^liftTti 

M.  HIS  was  an  action  of  ejectment.  At  the  trial,  before  The  attesting 
Mr.  Justice  Burrough,  at  the  last  Assizes  at  Exeter,  a  iJiS^^tStfiie 
deed,  purportins  to  be  a  deed  made  between  the  lessor  of  *«°ewtiie^end- 

'  r     r  o  ^  an^^  one  of  the 

the  plaintiff  and  the  defendant,  was  offered  in  evidence,  parties,  that  the 

_,.  ,  11    1  .  1  attestation  was 

The  attesting  witness,  who  was  called  to  prove  the  execu-  in  his  (the  wit- 
tion  of  the  deed  by  the  defendant,  stated  that  the  attesta-  wriang'^l'he 
tion  at  the  foot  of  the  deed  was  in  his  hand-writing;  that  did  not  know 

whether  or  not 

he  knew  the  defendant;  that  he  did  not  know  whether  the  the  signatare  to 

signature  to  the  deed  was  in  the  defendant's  hand-writing  the  defend^t's 

or  not;   but  that  he  (the  witness)  would  not  have  put  his  J»and-writing, 

name  to  it  unless  he  had  seen  it  executed  by  him.  ^^ouid  not  have 

.  ,  put  his  name  to 

The  learned  Judge  was  of  opinion  that  the  proof  of  the  it  unless  he  had 
execution  of  the  deed  by  the  defendant  was  sufficient.  [t7-$Wrf"Sffl! 
The  Jury  returned  a  verdict  for  the  lessor  of  the  plaintiff,  cient  proof  of  the 


execution. 


Mr.  Serjeant  Wilde  now  moved  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered.  He 
submitted,  that,  as  the  hand-writing  of  the  defendant  to 
the  deed  was  not  identified  by  the  witness,  and  as  he  was 
ignorant  of  the  contents  of  the  instrument,  and  therefore 
could  not  state  with  certainty  that  the  deed  in  question 
was  that  attested  by  him,  there  was  no  sufficient  proof  of 
its  execution  by  the  defendant. 
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1826.  Per   Curiam. — The  attesting   witness  stated   that  he 

knew  the  defendant,  by  whom  the  deed  was  executed; 
and,  though  he  said  that  he  did  not  know  whether  the 
signature  of  the  deed  was  in  the  hand-writing  of  the  de- 
fendant or  not,  still,  as  he  said  that  he  would  not  have  put 
his  name  to  it  unless  he  had  seen  the  defendant  execute 
it,  we  think  the  execution  proved.' 

Rule  refused. 


transactioD. 


^turday,  IsAACS  V.  SiLVER. 

Apru  \bth*      ^^ 

The  defendant  J.  HE  defendant  in  this  cause  having  been  arrested  at 
onabUiof^ez-  ^'^®  ^uit  of  the  indorsee  of  a  bill  of  exchange,  of  which 
change.    The      ]^g^  ^]^q  defendant,  was  the  indorser,  and  having  given  a 

order  the  bail-       bail-bond — 
bond  to  be  de- 
livered up  to  be 

afflS^tCthe       M^-  Serjeant  Zowe*  moved  for  a  rule  nisi,  that  the  bail- 

biUwaa  found-  bond  might  be  delivered  up  to  be  cancelled,  on  the  de- 
ed and  given  on  "  ^  mi* 

an  usurious        fendant's  entering  a  common  appearance,  on  an  affidavit 

which  stated  that  the  bill  was  founded  and  given  on  an 
usurious  transaction.  The  learned  Serjeant  cited  the 
case  of  Wightwick  v.  Banks  (a),  where  the  Court  of  Ex- 
chequer held,  that,  if  there  be  probable  ground  to  sus- 
pect that  the  securities  on  which  a  defendant  is  held  to  bail 
are  illegal,  it  is  a  ground  for  discharging  him,  on  filing 
common  bail. 

Per  Curiam. — The  Court  cannot  receive  an  affidavit 
in  contradiction  to  that  filed  by  the  plaintiff  on  the  issu- 
ing of  the  writ.  The  case  of  Wightwick  v.  Banks  cannot 
be  supported. 

Rule  refused. 

fa)  Forrest,  153. 
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Tooth,  Demandant;  Bagwell,  Tenant.  Apru'iuh. 

jThIS  was  a  trial  at  bar  of  a  writ  of  right.     The  grand  On  the  trial  of  a 
assize  having  been  sworn,  and  the  demi-mark  tendered —    tenant  mwltb^ 

gin,  notwith- 
.  standing  the 

Mr.  Serjeant  Vaughauy  for  the  tenant,  submitted  that  tender  of  the 
it  was  for  the  demandant  to  begin,  by  shewing  the  seisin  of 
his  ancestor.  He  referred  to  the  cases  of  Hardman  v. 
Clegg  (a),  Throgmorton  v.  Broker  (6),  and  Tyssen  v. 
Clarke  (e);  in  which  latter  case,  he  observed,  it  did  not 
appear  that  the  demi-mark  had  been  tendered. 

Mr.  Justice  Burrough  referred  to  the  case  of  Luke  v.* 
Harris  {d),  where  the  demi-mark  was  tendered,  and  yet  it 
was  held  that  the  tenant  must  begin. 

Mr.  Justice  Gaselee  mentioned  a  case  of  DaUon  v.  Har- 
vey (^),  where  the  case  of  Luke  v.  Harris  was  cited  and 
acted  upon. 

Per  tot.  Cur. — The  practice  having  been  once  settled, 
we  are  bound  to  act  upon  it.     The  tenant  must  begin. 

The  tenant  then  commenced,  and  proved  an  uninter- 
rupted possession  of  the  premises  for  mor£  than  forty  years. 
The  demandant  failed  in  deducing  a  title. 

Verdict  for  the  tenant. 


(a)  Holt's  N.  P.  C.  667.  (rf)  2  Sir  W.  Blac.  1261, 1293. 

{h)  Booth  on  Real  Actions,  98.         (c)  Tried  at  Dorchester. 
(c)3Wil8.641. 
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]826. 

Am^i^tk.  ^^  BeRGARECHE  V.  PiLLIN. 

In  a  declaration  J.  HIS  was  an  action  of  assumpsit,  by  the  indorsee  against 

drawer,  on  a  bui  the  drawer  of  a  bill  of  exchange. 

S'ld'wawr       The  declaration  stated— That  the  defendant,  according 

at  a  banker's  jo  the  custotn  of  merchants,  made  his  certain  bill  of  ex- 

generally,  it  u 

only  necessary  change  in  writing,  and  directed  it  to  one  W.  A.  South,  by 
sentment  auhat  which  he  requested  him,  two  months  after  the  date  thereof, 
P^"^*'  to  pay  to  the  plaintiff,  or  order,  239/.,  value  received ;  which 

said  bill  of  exchange  the  said  W.  A.  Southy  upon  sight 
thereof,  accepted,  according  to  the  said  usage  and  cus- 
tom of  merchants,  payable  at  Messrs.  Sikes,  Snaith,  ^ 
Co.'s.  It  was  then  averred — That,  when  the  bill  became 
due  and  payable,  according  to  the  tenor  and  effect  there- 
of, it  was  duly  presented  and  shewn  to  and  at  the  said 
Messrs.  SikeSy  Snaith,  ^  Co/s,  for  payment  thereof,  ac- 
cording to  the  said  usage  and  custom  of  merchants,  and 
that  payment  thereof  was  then  and  there  required,  ac- 
cording to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  of  the  said  W.  A,  South' s  said  acceptance 
thereof;  but  that  the  said  Messrs.  SikeSy  Snaith,  ^  Co. 
did  not  nor  would,  at  the  said  time  when  the  said  bill  of 
exchange  was  so  presented  and  shewn  to  them  for  pay- 
ment thereof,  neither  did  the  said  TV.  A.  South,  pay  the 
said  sum  of  money  therein  specified,  nor  any  part  thereof, 
but  wholly  refused  and  neglected  so  to  do;  of  all  which 
premises  the  defendant  afterwards  had  notice :  by  means 
whereof,  he  became  liable  to  pay  the  plaintiff*  the  sum  in 
the  bill  specified,  when  he  (the  defendant)  should  be 
thereto  afterwards  requested. 

To  this  declaration,  the  defendant  demurred  specially, 
assigning  for  causes — "  That  the  bill  was  accepted  by  the 
said  fV.  A.  South,  payable  at  and  by  the  said  Messrs. 
Sikes,  Snaith,  Sf  Co.,  and  that  it  is  not  expressed,  nor 
does  it  appear,  in  the  declaration  that  the  words  'not 
elsewhere*  are  contained  in  the  acceptance,  or  any  other 
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words  denoting  that  the  said  W.  A.  South  could  not  pay         1826. 
the  bill  elsewhere  than  at  the  said  Messrs.  SikeSf  Snaith,  ^^ 

^  Co.'s,  whereby,    and  by  force  of  the  statute  in  that    Beroarechb 
case  lately  made  and  provided,  the  acceptance  of  the  said        pilun. 
bill  was  general  and  not  special;  and  that  due  present- 
ment to  the  said  W.  A.  South  of  such  bill,  when  due  and 
payable,  ought  to  have  been  alleged;  whereas,  no  pre- 
sentment of  the  said  bill  to  the  said  W.  A.  South  is  al- 
leged ;  and  also  that  no  due  presentment  of  the  said  bill 
is  alleged  in  the  declaration." 
The  plaintiff  joined  in  demurrer. 

Mr.  Serjeant  Spankie^  in  support  of  the  demurrer. — 
Since  the  passing  of  the  statute  1  &  2  Geo.  4,  c.  78  (a), 
an  acceptance  like  this  is  a  general  acceptance,  and,  as 
against  the  acceptor,  there  need  be  no  averment  or  proof 
of  presentment  at  the  place  mentioned;  but,  as  against  the 
drawer  and  indorsers,  the  case  is  different;  they  are  only 
secondarily  liable,  that  is,  on  the  default  of  the  acceptor; 
consequently,  that  default  should  be  shewn.  The  case  is 
not  at  all  affected  by  the  statute.  This  is  a  general  ac- 
ceptance, and  therefore  presentment  should  have  been 
made  to  the  acceptor.  The  declaration,  to  charge  the 
drawer,  should  have  contained  an  averment  of  present- 


(a)  By  s.  1  of  which,  it  is  en- 
acted— *'  That,  from  and  after  the 
Ist  August,  1821,  if  any  person 
shall  accept  a  bill  of  exchange 
payable  at  the  house  of  a  banker, 
or  other  place,  without  further 
expression  in  his  acceptance,  such 
acceptance  shall  be  deemed  and 
taken  to  be,  to  all  intents  and  pur- 
poses, a  general  acceptance  of  such 
biU^  but,  if  the  acceptor  shall,  in 
his  acceptance,  express  that  he 
accepts  the  bill,  payable  at  a 
banker's  house,  or  other  place. 


only,  and  not  otherwise  or  eUe- 
where,  such  acceptance  shall  be 
deemed  and  taken  to  be,  to  all 
intents  and  purposes,  a  qualified 
acceptance  of  such  bill;  and  the 
acceptor  shall  not  be  liable  to  pay 
the  said  bill,  except  in  default  of 
payment,  when  such  payment  shall 
have  been  first  duly  demanded  at 
such  banker's  house,  or  other 
place." 

And  see  the  case  of  Rowe  v. 
Young,  2  Brod.  &  Bing.  165. 
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1826.         ment  to  the  acceptor,  and  not  to  Sites,  Snaith,  ^  Co.,  to 
JJ  whom  they  were  not  bound  to  present  it  at  all.    Although 

Bergarecue  the  bill  was  made  payable  at  Sikes,  Snaith,  ^  Co.^Sy  the 
Pjllin.  acceptor  was  not  bound  to  be  there  to  pay  it.  That  would 
not,  however,  dispense  with  the  necessity  of  the  holder's 
seeking  him  elsewhere.  At  all  events,  he  should  have 
averred  some  excuse  for  not  presenting  it  to  the  accept- 
or: that  the  acceptor  was  not  there  to  pay  the  bill,  or 
that  he  could  not  be  found.  The  record  discloses  no 
default  on  the  part  of  the  principal,  the  acceptor  so  as  to 
make  third  parties,  viz,  the  drawer,  or  an  indorser,  who 
are  mere  sureties,  liable  to  pay  the  bill. 

Mr.  Serjeant  Taddy,  contra,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Best. — The  statute  1  &  2  Geo.  4, 
c.  78,  8.  1,  enacts,  that,  if  any  person  shall  accept  a  bill 
of  exchange,  payable  at  the  house  of  a  banker,  or  other 
place,  without  further  expression  in  his  acceptance,  such 
acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents 
and  purposes,  a  general  acceptance  of  such  bill.  Thus, 
the  statute  declares  an  acceptance  similar  to  that  which 
appears  in  the  present  case,  to  be  a  general  acceptance, 
and  dispenses  with  the  necessity  of  a  presentment,  or 
averment  of  presentment,  at  the  place  where  the  bill  is 
made  payable;  but,  though  the  Legislature  has  declared 
that  the  holder  may,  it  does  not  require  that  he  shall, 
present  the  bill  so  accepted,  to  the  acceptor,  personally,  and 
not  at  the  place  pointed  out  by  the  acceptor  himself.  In- 
dependently of  the  act,  which,  it  has  been  admitted,  is  out 
of  the  question,  it  is  clear,  that,  if  a  bill  be  made  payable 
at  a  particular  place,  the  holder  is  only  required  to  pre- 
sent it  there.  It  has  been  contended  that  it  should  have 
been  averred  in  the  declaration,  thdt  the  acceptor  was 
called  upon,  at  Sikes,  Snaith,  ^  Co.*s,  to  pay  the  billi 
and  was  not  there  to  pay  it,  or  was  not  to  be  found:  but 
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that  would  be  absurd;  the  holder  could  not  expect  to  find  1826. 

the  acceptor  himself  at  the  bankers*,  but  only  the  money. 
The  acceptor  constituted  Messrs.  Sikes,  Snaiih,  ^  Co. 
kb  agents  to  pay  the  bill.  They  were  authorized  to  pay 
it.  I,  therefore,  think  that  the  averments,  that  the  bill 
was  accepted,  payable  at  Messrs.  Sikes,  Snaith,  ^  Co.'s, 
and  that  it  was  duly  presented  there  for  payment,  and  re- 
fused, were  sufficient  to  entitle  the  plaintiff  to  recover. 

Mr.  Justice  Park. — According  to  the  construction 
contended  for,  it  would  be  necessary  for  the  apceptor  of 
every  bill  that  is  made  payable  at  a  banker's,  to  be  there 
himself  to  pay  it.  The  averment  that  the  bill  "  was  duly 
presented  and  shewn  to  and  at  the  said  Messrs.  Sikes, 
Snaith,  %  Co.'s,  for  payment  thereof,**  and  that  they  re- 
fused payment,  was  quite  sufficient. 

Mr.  Justice  Burrough. — By  virtue  of  the  statute,  the 
acceptance  in  question  was  a  general  acceptance ;  and  a 
presentment  to  the  acceptor  personally  would  have  been 
a  good  presentment  to  charge  the  other  parties  on  the 
bin.  But^  though  the  statute  declares  such  an  accept- 
ance to  be  a  general  acceptance,  it  dges  not  necessarily 
follow  that  the  presentment  must  be  to  the  acceptor  in 
person.  In  the  present  case,  the  acceptor  has  dispensed 
with  the  necessity  of  a  presentment  to  himself,  by  point- 
ing out  his  bankers*  as  the  place  of  payment. 

Mr.  Justice  Gaselee  concurred. 

Judgment  for  the  plaintiff. 
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Tuesdajf,  JaRVIS  V.  DeAN. 

April  loth. 

In  aD  action  on  1  HIS  WRs  an  action  Of)  the  case  for  an  injury  resoking 

injury  resulting  to  the  plainlifF  from  the  negligence  of  the  defendant. 
^om^fiSiinsf^         The  declaration  stated,  that  the  defendant  was  posseaa- 

down  an  unpro-  ed  of  a  Certain  messuaire  or  dwelKniF-honse  in  the  parish 

tected  area,  the  ®  .  ii    * 

declaration  stat-  of  St.  Mart/,  lilifigtorif  adjoining  a  certain  street  catiea 

fendantwaspM-  Bamsby  Row,  which  said  street  at  that  time  was,  and  still 

mtr^^and^thaV  **»  *  coHimon  and  public  street  and  highway,  for  all  the 

they  were  ad-  liege  subjects  of  our  lord  the  king  to  go^  return,  paas,  and 

joining  "  a  cer-  >»  n    .  /.  i 

tain  common  repass,  on  foot,  every  year,  and  at  all  times  oi  the  yeaJ^^  at 
Md  hiSiwSy"'  ^*^ir  fr«e  ^iM  an^  pleasure;  and  that  the  defendant  wrong- 
it  appeared  that  fyUy  ^nd  negligently  left  the  area  of  the  said  house  un- 

the  defendant  •^  o    ©         ^ 

had  agreed  with  covered  and  Open,  whereby  the  plaintiff,  on  pasaingat 

the  owner  of  the      •i,i»ii»  i  ••!  j  ^    ^ 

premises  (two      "^ght,  fell  in  and  was  in|ured,  and  was  put  to  expense  m 

SlS^lolnS*  «ffe<=ting  h"  cure. 

one  of  them,  for       The  defendant  pleaded  the  general  issue. 

doing  which  he  .   i     •     /.         t        i  ^T  •    n  v       •        n  ^.^ 

was  to  have  the  At  the  tnal,  before  Lord  Chief  Justice  Best,  at  Wesi^ 
workmen  em-'^^  minster,  at  the  Sittings  in  term,  it  appeared  that  the  area 
ployed  hy  him     j^  question  belonged  to  one  of  two  unfinished  houses  in 

were  then  ac«  *  ° 

tuaUy  at  work  Barnsby  Row;  that  this  row  was  intended  to  finm  one 
it  did  no^t  appear  ^de  of  a  ncw  Street  leading  from  White  Conduit  Street  to 
McSThldXe?'  a  road  passmg  over  some  fields  to  Highgate,  which  for 
made  to  him.      f^^i^  or  SIX  years  had  been  used  as  a  public  road ;  tbst  this 

The  street  In  "^ 

question,  which  Street  had  been  building  for  the  last  six  years;  that  aeme 
ing  for  six  years,  ^^  ^^^  houscs  were  finished,  others  not;  that  one  half  of  it 
*ubu  *'tft  to  *  °"'y  ^^^  lighted,  the  other  being  neither  lighted  nor  paved ; 
new  road  across  but  that  the  inhabitants  had  paid  highway  and  pavmg 
which  the  way  rates.  It  was  also  proved,  that,  some  time  before  the  ac- 
w  uSed'fOTfivr  cidcnt  happened,  the  proprietor  of  the  houses  in  question 
or  six  years,  was  had  treated  with  the  defendant  for  the  fitting  of  them  up; 

unfinished,  one  ,  o  «^ 

half  only  being    and  evidence  was  offered  to  shew  that  the  defendant  was 

lighted,  the 

oUier  neither 

lighted  nor  paved:  but  the  inhabitants  had  paid  the  highway  and  paving  rates: — Held,  that  this 

was  sufficient  evidence  to  go  to  a  Jury  of  a  possession  in  the  defendant,  and  of  a  dedication  of  the 

street  to  the  public. 
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to  have  one  bouse  for  completing  the  other;  and  that         1826. 
workmen  employed  by  him  were  then  actually  at  work  up- 
on them:  but  it  did  not  appear  that  any  conveyance  had 
been  made  to  him. 

It  was  objected,  on  the  part  of  the  defendant,  that  there 
Mras  no  evidence  of  possession  by  him,  or  of  a  dedication 
of  the  street  to  the  public,  to  support  the  allegations  in 
the  declaration,  that  the  defendant  was  possessed  of  the 
faoiise,  and  diat  the  street  in  which  the  bouse  was  situate 
was  a  common  and  public  street  and  highway. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  or  not 
the  r^t  of  possession  was  in  the  defendant ;  and  told  them, 
that,  if,  they  thought  that  the  street  in  question  had  been 
for  a  long  period  used  as  a  public  thoroughfare,  with  the 
assent  of  the  proprietors,  they  might  presume  a  dedica- 
tion. 

The  Jury  accordingly  returned  a  verdict  for  the  plain- 
tiff—damages 50/. 

Bfr,  Seijeant  Vaughan  now  moved  for  a  rule  niri,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had,  on  the 
gfoands — Firs^f  that  there  was  no  evidence  that  the  de- 
fendant was  posaesaed  of  the  house,  as  alleged  in  the  de- 
dbeaflon; — Secondly,  that  it  did  not  appear  at  the  trial, 
that  the  honse  adjoined  a  common  and  pubKe  street,  part 
of  the  street  only  being  lighted,  the  other  nei^er  lighted 
nor  paved;  nor  was  there  a  sufficient  dedication  of  it  to 
the  public  to  constitute  it  a  highway. 

FirH — The  whole  extent  of  the  evidence  ofiered,  was, 
that  the  defendant  was  to  have  one  of  the  houses  for 
finbhiiig  the  other.  The  conveyance,  therefore,  would 
not  be  made  until  the  work  was  completed;  and  the  com- 
pletion was  a  condition  precedent  to  the  possession. 

Secondly — There  was  no  evidence  of  a  dedication  of  the 
soil  of  the  street  in  question  to  the  public.     In  Roberts  v. 

A  a2 
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1826.  Karr  (a)  Mr.  Justice  Heath  held,  that  a  dedication  to  the 
public  must  be  made  openly  and  with  a  deliberate  purpose.; 
nor  could  there  be  a  partial  dedication  to  the  public,  al- 
though there  might  be  a  grant  of  a  foot-way  only.  The 
case  of  The  Rugby  Charity  v.  Merryweather  (6)  was  cited 
and  commented  upon  in  the  case  of  Woody er  v.  Mad- 
den (c).  There,  the  plaintiff  made  a  street  leading  out 
of  a  highway,  across  his  own  close,  and  terminating  at  the 
edge  of  the  defendant's  adjoining  close,  which  had  been 
separated,  by  the  defendant's  fence,  from  the  end  of  the 
street,  for  twenty-one  years,  during  nineteen  of  which  the 
houses  were  completed,  and  the  street  publicly  watched^ 
cleansed^  and  lighted,  and  both  foot- ways  and  half  the 
horse-way  thereof  paved  at  the  expense  of  the  inhabitants 
— it  was  held  that  this  was  not  a  street  dedicated  to  the 
public.  Mr.  Justice  Gibbs  said  {d)i  '*  There  can  be  no 
doubt  that,  if  a  man  had  ercQted  a  rail  at  the  extremity  of 
his  land  against  the  land  of  another,  he  might  thereby  re- 
strain others  from  passing ;  if  he  had  drawn  a  thread  there, 
it  would  have  done;  why  it  should  be  necessary  to  put  a 
rail  or  any  thing  there  at  all,  is  what  I  cannot  understand* 
But  I  do  not  go  on  that  ground;  let  it  be  remembere4 
that  here  the  paving  is  not  oompleted.  In  all  the  cases 
where  it  has  been  held  that  there  has  been  a  dedication  of 
a  way  to  the  public,  there  has  been  a  considerable  space 
of  time  of  user  as  a  material  ingredient.  In  one  of  the 
most  leading  cases,  that  of  The  Foundling  Hospital  (e). 
Lord  Kenyon  treats  that  as  a  very  material  ingredient; 
there  he  thinks  eight  years  is  a  sufficient  time  to  presume 
that  dereliction ;  he  says  in  one  case  six  years  were  held 
sufficient;  and,  though  the  same  time  is  not  necessary  to 
dedicate  a  highway  as  is  required  to  establish  a  right  of 
possession  to  land  against  an  hostile  claim,  yet  time  is  an 

(a)  1  Campb.  262,  n.  (rf)  6  Taunt.  105. 

(6)  1 1  East,  376,  n.  (e)  1 1  East,  3/6,  n. 

(f)  5  Taunt.  125. 
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ingredient.     Now,  in  this  case,  I  think  there  is  not  time         1826. 
enough  to  presume  a  dedication.     The  foot-pavement  was 
finished ;  the  horse-way  was  not  completely  finished ;  there 
had  been  a  negotiation  for  opening  it,  and  that  had  gone 
ofT.     The  owners  of  the  land  had  a  right  to  say  that  this 
should  not  be  used  as  a  common  highway,  but  only  as  an 
occupation  way."     Mr.  Justice  Heath  said  (a) :  "  I  am  of 
opinion  that  there  is  no  evidence  here  of  a  dedication. 
No  act  is  necessary,  on  the  part  of  the  owner  of  land, 
ivhile  his  work  is  unfinished,  to  evince,  that,  under  these 
circumstances,  he  does  not  dedicate  his  property  to  the 
public.      We   know,   that,   in   dedicating   churches   and 
church-yards,  and,  antiently,  temples,  there  is,  after  the 
work  is  completed,  a  formal  act  of  dedication.     I  think 
li^re,  by  analogy,  that,  not  only  until  the  work  is  complet- 
ied,  but  until  the  owner  has  shewn  some  intention  of  dedi- 
cating the  soil  to  the  public,  his  right  continues  of  putting 
up  a  bar  and  excluding  them;  otherwise,  the  building  of 
every  house  and  laying  out  a  way  to  it,  would  establish  a 
public  way.     Affecttis  tnus  nomen  imponit  operi  tuo.     No 
fact  in  this  case  shews  that  the  owners  meant  to  give  the 
public  any  right  over  this  land,  beyond  a  right  of  passage 
to  the  respective  houses.     The  right  given  is  only  a  right 
to  each  house ;  and  as  to  the  idle  people  going  there,  that 
ought  to  make  no  difference  at  all.     Hawkins  says  (6)  *  A 
way  to  a  parish  church,  or  to  the  common  fields  of  a  town, 
or  to  a  private  house,  or  perhaps  to  a  village,  and  which 
terminates  there,  and  is  ibr  the  benefit  of  the  particular 
inhabitants  of  such  parish,  house,  or  village  only,  may  be 
called  a  private  way,  but  not  a  highway;   because  it  be- 
longeth  not  to  all  the  king's  subjects,  but  only  to  some  par- 
ticular persons,  and  each  of  which,  as  it  seems,  may  have  an 
action  on  the  case  for  a  nusancc  therein.*    The  authorities 
lie  cites  are  exactly  in  point.     Is,  then,  a  Nisi  Prius  de- 

{a)  5  Taunt.  140.  (h)  Hawlc.  P.  C.  Book  I,  c.  76,  «•  I- 
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1826.        cision  {a\  to  overturn  the  antient  establislied  law  of  the 
land  ?   I  can  easily  account  for  acquiescence  in  th^it  deci- 
sion; each  party  was  trying  it  at  his  own  expense^  ai^d 
neither  could  benefit  by  it/'   Sir  James  Mam^ld  said  (6) : 
''  I  think,  to  support  any  thing  like  a  dedication,  it  ipustbe 
finished  as  a  perfect  street*    Now,  this  was  not  such*    A 
witness  proved,  that,  though  the  foot-way  on  each  side  w^s 
complete  to  the  end,  the  horse-way  was  paved  only  half  the 
way.  I  think  that  a  street  cannot  be  held  to  be  fiiushed, 
unless  paved.  Certainly  it  would  not  be  very  convei^ent.  I 
therefore  think  this  street  never  was  dedicated  to  the 
public ;  and  I  do  not  know  that,  if  it  were  a  public  street 
perfected,  it  is  therefore  a  public  way  for  all  purposes. 
No  one  can  respect  Lord  Kenyan  more  tJtian  I  do,  but  I 
always  thought,  as  to  the  Rugby  case^  there  was  ^reason 
to  doubt  that.  I  never  could  discover  when  the  dedicatioi^ 
began :  he  says,  that,  during  the  lease,  thei*e  wa3  no  dfsdir 
cation,  but  that  eight  years*  acquiescence  afterwards  we;ce 
sujfficient:  he  says,  that,  in  another  case,  six  years  were 
held  to  be  enough,  not  naming  the  case.     If  six,  why  not 
one?  Why  not  half  a  year?"    That  case  is  a  sufficient 
authority  to  shew,  that,  to  constitute  a  common  and  public 
highway,  the  dedication  to  the  public  must  be  express  ^^4 
unequivocal.     There  was  no  evide^nce  of  any  such  dedica- 
tion in  the  present  case. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
verdict  ought  not  to  be  disturbed.  There  was  abundant 
proof,  at  the  trial,  of  an  acquiescence  by  the  inhabitant^ 
that  the  street  in  question  was  a  public  street  or  highway. 
It  was  paved  and  lighted  with  gas,  at  least  in  part;  and 
the  occupiers  of  houses  therein  were  rated  for  the  paving 
and  lighting.  The  way  was  not  used  by  the  inhabitants 
of  the  street  only;  it  was  a  public  thoroughfare.     It  ap- 

(fl)  The  case  of  The  Rugby  Cha-      (6)  6  Taunt.  142. 
rity,  cited  ante,  356, 
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peared  that  the  defendant  and  all  the  other  owners  of  1B2& 
property  in  the  street  laid  by  for  a  period  of  six  yeard, 
and  saw  the  public  continually  passing  and  repassing, 
wiihout  interraptiony  from  road  to  road.  The  Jury  were, 
therefore,  well  warranted  in  finding  a  dedication  to  the 
public.  When  the  public  are  thus  invited  to  go  along  a 
street^  if,  through  the  carelessness  and  negligence  of  the 
proprietors  or  occupiers  of  houses  therein,  an  accident 
happens  to  an  individual  passing,  the  parties  cannot 
afterwards  turn  round  and  say,  that  it  was  not  a  public 
road.  With  respect  to  the  objection  as  to  the  proof  of 
the  allegation  of  possession  in  the  defendant  at  the  time 
of  the  iBJury  complained  of,  I  told  the  Jury,  that,  whe- 
liier  there  waa  Any  instrument  in  writing  or  not,  the  ques- 
iioB  for  their  eonsideration  was,  whether  or  not  the  de- 
fendant was  in  fact  in  possession:  and,  although  it  was  not 
{HTOvcd  that  possession  had  been  formally  delivered  to 
him,  or  that  he  was  to  have  the  one  house  until  the  work 
of  the  other  was  completed,  yet  it  appeared  that  his 
workmen  were  actually  employed  upon  the  premises  at  the 
tii^e.  The  defendant  was,  therefore,  clearly  responsible; 
and  I  think  the  Jury  have  come  to  a  right  conclusion. 

Mr.  Justice  Park. — I  think  this  case  was  properly  left 
to  the  Jury,  and  that  they  have  given  a  right  verdict. 
The  evidence  as  to  the  defendant's  possession  of  the  pre- 
mises was  quite  sufficient.  Dedications  to  the  public  of 
lights  of  way  may  either  be  partial  or  entire.  Here,  I 
think  there  was  sufficient  evidence  of  an  entire  dedication 
of  the  way :  the  street  was  open  at  both  ends,  and  was 
paved  and  lighted  at  the  expense  of  the  parish. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — The  evidence  in  this  case  dis- 
closed all  the  indicia  of  an  unqualified  dedication  of  the 
way  in  question  to  the  use  of  the  public;  and  the  defend- 
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ant  was  guilty  of  gross  negligence.     I  am,  thereforei  of 
opinion  that  the  verdict  ought  not  to  be  disturbed. 

Rule  refused  (a). 


(a)  See  The  King  y.  Lbyd,  1  Gamp.  260;  Wood  v.  Feo/,  5  Bam.  & 

Aid.  454. 


Fridajf, 
April  2Ut 

Partners  may 
Join  in  an  ac- 
tion for  slander, 
or  for  a  libel 
spoken  or  pub- 
lished  of  them 
in  the  way  of 
their  trade : 
Bndtemble  that, 
in  such  case, 
the  declaration 
need  not  aver 
special  damage. 


FoRSTER  and  Others  v.  Lawson. 

JTHIS  was  an  action  for  a  libel.     Th^  Jirst  count  of  the 
declarajtjion  stilted — That  the  plaintiffs,  before,  and  at  the 
time  of  the  composing,  printing,  and  publishing,  of  the  se- 
veral false,  scandalous,  malicious,  and  defamatory  libeb 
thereinafter  respectively  mentioned,  by  the  defendant^  of 
and  concerning  the  plaintiffs,  were,  and   from   thence 
hitherto  have  been,  and  still  are,  bankers,  and  the  trade 
and  business  of  bankers  have,  for  and  during  all  that  tMne, 
used,  eo^enpised,  followed,  and  carried  on,  in  partnership 
t9g^t\^^rtA%  Cambridge^  in  the  county  of  Cambridgts^ 
wit,  .^t  J^ondon ,  and  the  plaintiffs^  for  and  during  all  the 
tifnc^  aforesaid,  have  been  and  still  are  in  good  and  solvent 
circi|instances,  and  have  never  stopped  payment,  nor,  un- 
til ihc  time  of  printing  and  publishing  the  libels  tberein- 
af^r  mentioned,  been  suspected  to  be  in  bad  and  insol- 
vent circumstances,  or  to  have  stopped  payment;  but,  un- 
til that  time,  were  always  in  good  credit:   by  means  of 
which  said  several  premises,  the  plaintiffs,  before  the 
printing  and  publishing  of  the  said  Ubels,  had  acqmred, 
and  were  then  daily  acquiring,  sundry  great  gains  and  pro- 
fits in  and  from  their  said  trade  and  business,  to  wit,  at 
&c.  aforesaid :  yet  the  defendant,  well  knowing  the  pre- 
mises, but  contriving  and  wickedly  and  maliciously  in- 
tending to  injure  the  plaintiffs  in  their  aforesaid  trade 
and  business,  and  to  cause  it  to  be  suspected  and  believed, 
by  and  amongst  their  neighbours,  and  other  good  and  wor- 
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thy  subjects  of  this  realm,  that  the  plaintiffs  werie  in  bad  1826. 
and  insolvent  circumstances,  and  that  the  plaintifi)^,  as  7""^'^ 
such  bankers  as  aforesaid,  had  stopped  payment;  and  ^  v. 
thereby  and  otherwise  to  injure  the  plaintiffs  in  their  afore- 
said trade  and  business,  and  to  vex,  harass,  oppress,  im- 
poverish, and  wholly  ruin  them;  theretofore,  to  wit, on  &c., 
at  &c.  aforesaid,  falsely  and  maliciously  composed ,  printed, 
^nd  published,  and  caused  and  procured  to  be  composed, 
printed,  and  published,  in  a  certain  public  newspaper  call- 
ed **  The  TimeSi'*  a  certain  false,  scandalous,  malicious, 
and  defamatory  Ubel,  of  and  concerning  the  said  plaintiff's 
in  their  said  trade  and  business ;  in  which  said  libel  there 
were  and  are  contained  the  false,  scandalous,  malicious, 
de&matory,  and  libellous,  words  and  matter  following,  of 
and  concerning  the  plaintiffs  in  their  said  trade  and  busi- 
ness: that  is  to  say — "  But,  though  the  accounts  from 
some  parts  of  the  country,  respecting  the  renewal  of  con*^ 
fidence  in  the  local  banks,  are  favourable,  yet  the  list  of 
faflores  of  such  establishments,  intelligence  of  which  reach- 
ed town  yesterday,  is  of  fearful  extent.  The  following  are 
the  names  of  some  of  the  sufferers:  The  Hinckley  Bank 
of  Sansome  ^  Co.,  the  Bank  o(  Jervis  ^  Co.^  of  the  same 
place,  being  the  only  establishments  in  that  town;  South- 
mnptom  Bank  of  Keliow  <$-  Co. ;  the  Peterborough  Bank 
of  Simpson  ^  White;  the  Wisbeach  Bank  oi  James  Hill 
(^  Son;  the  Kingston  (Surrey)  Bank,  the  only  one  in  the 
town.  At  Cambridge,  it  is  said  that  four  out  of  the  six 
banks  in  that  town  have  stopped  payment,  viz.  that  of 
Thomas  Fisher  %  Son;  that  of  c7.  Mortlock,  Esq.  ^  Sons; 
that  of  Horlock  ^  Co. ;  and  that  of  jR.,  £.,  and  R.  Forsters, 
(meaning  the  said  plaintiffs  in  their  said  trade  and  busi- 
ness). The  letters  from  Cambridge  state,  that  the  gradu- 
ates and  heads  of  colleges,  so  far  from  adding  to  the  alarm 
pn  this  occasion,  as  is  said  to  have  been  recently  the  case 
among  the  members  of  another  learned  body,  interfered 
in  the  most  prompt  manner,  and  tendered  their  assistance 
in  a  very  large  sum,  provided  that,  by  such  means,  the 
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1826.  evil  could  be  averted;  but  the  assisUiiee  was  declined,  be- 
cause there  was  no  prospect  of  its  proving  efiecluah"  And 
in  another  part  c^  the  eaid  libel,  after  the  aforesaid  mat- 
ters, were  also  contained  the  other  false,  scandaloiis,  de- 
famatory, and  libelous  matter  foUowmg,  of  and  concemkig 
(amoi^t  others)  the  plaintiffs  in  tbeir  said  trade  and  bu- 
siness; that  is  to  say — ^^  Since  writing  the  above,  we  un- 
derstand tibat  an  express  has  arrived  from  Cambridge^ 
with  information  t^at  the  whole  of  the  banks  in  that  place 
(meaning,  amongst  others,  the  said  plaintiffs  in  their  said 
trade  and  business)  have  suspended  their  payments;  the 
partners  of  the  respecdve  firms  having  met  together,  and 
mutually  adopted  a  resolution  to  that  effect;  but,  intimat- 
ing amongst  their  friends  a  hope  that  the  suspension  would 
only  be  temporary." 

There  were  three  other  counts,  ia  which  diffeceiit  parts 
of  the  libel  were  set  out;  the  whole  concluding  with  the 
following  averment  of  special  damage  :-r^ 

'<  By  means  of  the  printing  and  publishing  of  which 
said  several  false,  scandalous,  malicious,  and  defamatory 
libels,  by  the  defendant,  of  and  concerning  the  plaintiffs 
in  their  said  trade  and  business,  as  aforesaid,  the  plaintifi 
not  only  have  been  and  are  greatly  injured  in  their  said 
trade  and  business,  and  have  been  and  are  suspected  end 
believed  to  be  insolvent,  and  to  have  stopped  pi^yment; 
but  also,  by  means  and  in  consequence  of  the  printing  and 
publishing  of  the  said  several  libels,  divers,  to  wit,  ten 
thousand  promissory  notes,  made  by  the  plaintiffi  in  the 
way  of  their  said  trade  and  business,  for  the  payment  by 
the  plaint^s  of  divers  sums  of  money,  amounting  in  the 
whole  to  a  large  sum,  to  wit,  the  sum  of  twenty  thou#ftnd 
pounds,  which,  before  and  at  the  time  of  the  printing  and 
publishing  the  said  several  libels,  were  outstanding  and  id 
circulation,  and  which,  but  for  the  printing  and  publishing 
of  the  said  several  libels,  would  have  remained  and  con* 
tinned  outstanding  and  in  circulation,  were  presented  to 
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Ihe  plaintiffs  for  payment  thereof,  and  the  phuntifftt  were  l^^- 
C^Ued  upon,  and  forced  and  obliged  to,  and  did*  necetsa* 
rily,  pay  and  satisfy  to  the  respective  holders  of  such  notes 
A0  several  sums  of  money  in  such  notes  respectively  spe- 
cified; whereby  the  plaintiffs  not  only  lost  and  were  de<- 
prived  of  all  the  benefit  and  advantage  which  might,  and 
otherwise  would,  have  arisen  and  accrued  to  them  firom 
the  said  notes  remaining  and  continuing  outstanding  and 
in  circulation,  but  were  put  to  great  trouble  and  expense 
of  dieir  monies,  to  wit,  an  expense  of  two  thousand  pounds, 
fmd  suffered  and  sustained  a  great  loss,  to  wit,  a  losa  of 
two  thousand  pounds,  in  and  about  the  raising  and  pro- 
euriDg  sufficient  money  to  pay  and  satisfy  the  s^d  several 
notes:  and  thereby  and  otherwise,  by  means  of  th^  pre- 
mises, the  plaintiffs  have  been  and  are  greatly  injured  and 
dfuttiified,  to  wit,  at  &c.  aforesaid. 

To  this  declaration  the  defendant  demujrred  generally. 

Tjtie  plaintiffs  joined  in  demurrer. 

Mr.  Serjeant  Taddy,  in  support  of  the  demurrer. — 
Tbb  declaration  cannot  be  supported.  It  allege9>  hy^ 
19KJ  of  inducement,  that  the  plaintiffs,  before  and  at  the 
time  of  the  publication  of  the  libel,  were  bankers,  in  part- 
nership together,  at  Cambridge,  and  that  they  were  in 
good  and  solvent  circumstances,  and  had  never  stopped 
piyment.  The  libel  does  not  impute  insolvency  to  the 
plaintiffs ;  it  merely  states  that  they  had  suspended  their 
{layments :  closing  that  assertion  with  the  expression  of  a 
hope  that  the  suspension  would  only  be  temporary. 

The  special  damage  stated  in  the  declaration,  is  not 
sufficient  to  sustain  the  action.  Where  three  persons 
join  in  an  action  of  tortf  they  must  shew  a  joint  interest, 
and  a  joint  damage  sustained  by  all.  Cook  v.  BcUehelor  (a) 
18  the  only  case  in  which  it  has  been  held  that  partners 

(a)  3  Bos.  &  Pul.  150. 
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1826.         may  join  in  an  action  for  defamatory  words  spoken  of  them 
FoRSTER       respecting  their  trade.  There,  a  joint  fraud  was  imputed  to 
*'-^         the  plaintiffs,  and  there  was  evidence  of  a  joint  damage. 
That  case,  therefore,  if  it  can  be  supported,  is  not  ap^Ii* 
cable  to  the  circumstances  of  the  present.     In  Smith  v. 
Cooker  (a),  which  was  an  action  on  the  case  for  saymg 
of  the  plaintiffs — "  You  and  your  wife  are  both  witches, 
and  have  bewitched  my  mare;'*  on  motion  in   arrest  of 
judgment,  the  Court  said  that  the  words  ought  to  be  re- 
ferred as  they  were  spoken,  viz.  that  both  of  them  had 
bewitched  the  mare;  and  that  both  refers  to  each  of  them, 
that  they  had  severally  committed  the  offence.     To  sup- 
port a  joint  action  by  two  or  more  plaintiffs,  the  act  done 
by  the  defendant  must  be  such  as  to  operate  a  joint  in- 
jury. Was  the  injury  that  these  plaintiff's  have  sustained  by 
the  publication  of  the  alleged   libel,  a  joint  injury?  It 
clearly  was  not.    The  injury  to  each  was  separate,  as  they 
were  severally  interested  in  the  concerns  of  the  partner- 
ship.    A  recovery  by  the  plaintiffs  in  the  present  action, 
could  not  be  pleaded  by  the  defendant,  in  bar  to  a  sepa- 
rate action  that  might  hereafter  be  brought  by  one  of  these 
plaintiffs  for  the  same  libel.    If  there  was  any  joint  injury, 
it  was  an  injury  to  the  fund,  rather  than  to  the  persons  of 
the  plaintiff's;  and  their  interests  in  that  fund  might  be  of 
different  degrees — their  various  proportions  of  the  capital 
might  differ;  in  which  case,  all  would  not  sustain  the  like 
degree  of  damage.  In  a  note  by  Mr.  Serjeant  fVilliams,  to 
the  case  of  Coryton  v.  lAthebye  (A),  treating  of  those  who 
may  join  or  be  joined  in  the  same  action,  the  learned  Ser- 
jeant says,  that,  "  regularly,  where  two  or  more  are  jointly 
interested,  or  have  a  joint  interest,  they  may  join  in  the 
same  action;  but,  that,  if  a  man  says  to  two  persons,  *  You 
have  murdered  J.  S.,'  or  imputes  to  them  any  other  sland- 
er, they  cannot  join  in  one  action  against  him  for  speaking 

{a)  Cro.  Car.  512.  (6)  2  Wms.  Saund.  1 16,  n. 
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these  words;  but  each  of  them  muat  bring  a  separate  ac-         1^^* 
tion;  for^  the  wrong  done  to  one,  is  no  wrong  done  to  the       fo&»ter 
other.**  ,    «'• 

Lavson. 

Besides^  there  is  no  sufficient  allegation  of  special  da- 
mage; there  is  no  averment  that  the  plaintiffs*  notes  were 
payable  on  demand,  or  that  they  were  due  and  payable  at 
the  time  of  the  publication  of  the  libel  complained  of. 
The  pUuntifis  have  merely  alleged,  that  they  '*  were  caUeil 
upon,  and  forced  and  obliged  to,  and  did,  necessarily,  pay 
and  satisfy  to  the  respective  holders  of  such  notes,  the  se- 
veral sums  of  money  in  such  notes  respectively  specified.** 
They  should  have  gone  further;  they  should  have  stated 
how  they  incurred  a  legal  obligation  to  pay.  It  was  in- 
cumbent on  them  to  state  specifically  the  nature  of  the 
speeial  damage  wiiich  they  had  sustained. 

Mr.  Seijeant  Wilder  contra,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Bbst. — This  is  an  action  for  a  Ubel 
on  the  plaintifFs  in  their  trade.  The  deolaration  states 
that  the  plaintiffs  were  bankers  at  Cambridge^  m  part- 
nerihip  together,  and  that  they  were  in  good  and  solvent 
circumstances, and  had  never  stopped  payment;  nor,  until 
the  time  of  publishing  the  libel,  been  suspected  to  be  in 
insolvent  circumstances,  or  to  have  stopped  payment;  but, 
that,  until  that  time,  they  were  in  good  credit.  The  libel  is 
then  set  out ;  and  the  plaintiffs  allege,  by  way  of  special 
damage,  that,  by  the  publication  of  the  libel,  they  have 
not  only  been  greatly  injured  in  their  trade,  and  been  sus- 
pected to  have  been  insolvent,  and  to  have  stopped  pay- 
ment; but  also,  that  ten  thousand  promissory  notes  made 
by  them  in  the  way  of  their  trade,  for  the  payment  of 
iOflOOl.y  which,  before  the  puUishing  of  the  libel,  were 
outstanding  and  in  circulation,  and  which,  but  for  its  pub- 
lication, would  have  renlained  outstanding  and  in  circu- 
lation, were  presented  to  the  plaintiffs  for  payment;  and 
that  they  were  obliged  to  pay  the  respective  holders  of 
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1826.         sQch  notes  the  sereral  sums  in  the  notes  specified ;  wbere- 
"    "  by  they  not  only  lost  all  the  benefit  and  adiraiitage  which 

P0R8TER  J  J  J  o    ^       ^ 

0.  would  have  accrued  to  them  from  the  notes  continufng 

outstanding  and  m  circulation,  but  were  put  to  the  expense 
of  ^0002.,  in  raising  and  procuring  sufBcicrtt  money  to 
pay  and  satisfy  the  said  notes. 

To  this  declaration  the  defendant  has  demurred  gene- 
rally; sndy  in  support  of  the  demurrer,  three  ofajeetions 
have  been  urged — Flrsi^  that  the  libel  is  not  in  itself  ac- 
tionable—/S'^eond/y,  that  two  or  more  parties  cannot  prd^ 
perly  join  in  an  action  for  slander  or  for  a  Kbel — Thirdly ^ 
that  the  special  damage  is  not  alleged  with  sufficient  cer- 
tainty in  the  declaration.  I  am  of  opinion  that  there  is 
no  foundation  for  either  of  these  objections. 

To  say  of  a  banker,  that  he  has  stopped  payment,  is 
clearly  libellous.  The  obvious  meaning  of  such  an  asser- 
tion is,  that  he  is  unable  to  fulfil  his  obligations  to  the 
public;  which  would  clearly  be  an  injury  to  his  trade  as  a 
bstdier,.  and  actionable,  without  any  averment  of  special 
damage. 

Although  it  may  be  true,^  as  a  general  proposition,  that 
an  action  for  slander,  or  for  a  libel,  cannot  be  maintaiiied 
by  two  or  more  persons  jokitly ;  yet  there  are,  undoubted"^ 
ly,  exceptions  to  that  rule.  Cook  v.  Baithelin-y  and  se?e- 
ral  other  cases,  both  previous  and  subsequent,  shew  that 
the  present  action  may  be  maintained*  We  should  act 
directly  in  contradiction  to  the  rule  laid  down  in  that  case, 
and  since  invariably  acted  upon,  if  we  held  otherwise. 
The  case  of  Smith  y.  Cooker  recognizes  the  general  prin- 
ciple, that  two  persons  cannot  maintain  a  joint  action  fbf 
dander;  as,  for  imputing  to  them  the  crime  of  murder, 
there  being  no  joint  interest  to  be  injured;  for,  the  wrong 
done  by  the  slander  to  one,  is  no  wrong  to  the  other;  but 
the  injury  to  each  would  be  different,  according  to  m* 
cumstances.  If,  however,  two  or  more  persons  have  a  joint 
interest,  and  the  words  spoken,  or  the  libel  written,  be  in- 
jurious to  that  interest,  the  case  of  Cook  v.  Bateheior,  as 


IN  THE  SEVENTH  YEAR  OF  GEO.  IV.  SSI 

wettasthe  previous  authorities,  shew  that  that  injury  may         1826. 
be  the  subject  of  a  joint  action.     All  the  cases  upon  this 
sutiject  are  collected  by  Mr.  Segeant  Williams^  in  a  very 
learned  note  to  the  case  of  Caryton  v.  Lithebye^  to  whieb 
we  have  been  referred.     It  is  there  said,  that  two  or  more 
partners  may  join  in  an  action  of  slander^  for  words  spokait 
of  them  in  the  way  of  their  tradcj  whereby  they  have  stis- 
tained  special  damage ;  and  that  two  joint-tenants  or  co- 
parceners may  join  in  an  action  of  slander  of  title:  and 
reference  is  madci  as  to  the  form  of  the  action,  to  a  prece- 
dent in  Brownlaw  (a).     The  old  forms  of  pleading  are 
evidence  of  what  the  law  is.     In  the  late  case,  BarraU 
and  Another  v.  Collins  (6)»  which  was  an  action  far  ma- 
liciously holding  the  plaintiffs  to  b^li  we  held  die  ac- 
tion to  be  maintainable,  the  Jury  having  in  their  ver- 
dict, confined  the  damages  to  the  expenses  which  the 
plaintiffs  were  jointly  put  to  in  procuring  their  liberty. 
When  the  interest  to  be  affected  by  the  slander  or  the 
libeU  lA  joint,  the  action  may  be  maintained  jointly.   It  has 
been  said,  that,  if  the  plaintiffs  recover  against  the  defend- 
ant in  this,  action,  each  of  them  may  afterwards  bring  a 
separate  action,  against  which  the  recovery  in  this  would 
be  no  bar.    If  the  plaintiffs  had  been  severally  injured,  no 
doubt  they  might  severally  sue  in  respect  of  that  iqiury; 
but,  where  the  injury  is  common  to  all,  a  recovery  in  a  joint 
action  would  unquestionably  be  a  bar  to  any  separate  ac- 
tic^     tt  has  abo  been  contended  that  the  plaintiffs  may 
not  each  have  the  like  degree  of  interest  in  the  partneiship 
fiind.     That,  however,  could  not  be  known  to  the  de- 
fendant 

Tbe  olijection  that  the  special  damage  is  not  alleged 
mth  sufficient  certainty  in  the  declaration,  if  a  valid  objet- 
tJM,  could  c^  have  been  taken  on  special  demurrer.  But 
I  tjdnk  thali  the  special  damage  is  sufficiently  alleged.     It 

(a)  See  BroWBl.  Rediv.  SI .  (6)  l<y  B.  Moore^  447. 
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1826^  is  averred,  that,  at  the  time  of  the  publication  of  the  libel, 
the  plaintiffs*  notes  were  outstanding  and  in  circulation, 
and  that  they  were  forced  and  obliged  to  pay  them,  and 
thus  lost  the  benefit  of  their  circulation,  and  were  put  to 
expense  in  procuring  money  to  pay  them.  How  they  were 
called  upon  to  pay,  it  is  not  material  to  shew. 

Upon  the  whole,  I  am  of  opinion  that  there  should  be 
judgment  for  the  plaint ifE>. 

Mr.  Justice  Park. — I  entirely  concur  in  the  judgment 
of  my  Lord  Chief  Justice.  Where  slanderous  words  are 
spoken  or  written  of  partners  in  the  way  of  their  trade,  a 
joint  action  may  clearly  be  maintained.  The  case  of  Cook 
V.  Batchelor  is  unimpeached.  Older  authorities  have  es- 
tablished the  same  principle.  The  allegation,  that,  by 
means  of  the  libel,  the  plaintiffs  were  called  upon  and  forc- 
ed and  obliged  to  pay  the  outstanding  notes,  was  a  suffi- 
cient allegation  of  special  damage;  and  a  most  grievous 
damage  to  commercial  men.  It  is  unnecessary  to  say  whether 
or  not  a  recovery  in  this  action  might  be  pleaded  in  bar  to 
a  separate  action,  for  the  Mame  injury,  by  one  of  the  pre- 
sent plaintiffs ;  but,  if  three  have  sustained  a  joint  damage, 
and  one  a  separate  independent  injury,  I  do  not  say  that 
a  separate  action  might  not  be  maintainable.     . 

Mr.  Justice  Burrouoh. — This  very  point  has  been  de- 
cided more  than  once.  I  am  of  opinion  that  the  action  is 
maintainable.  The  declaration  states,  that  the  plaintifis 
are  partners  trading  together.  We  cannot  look  to  the  pre- 
cise degree  of  interest  which  each  partner  has  in  the  part- 
nership fund.  Special  damage  is  never  set  out  otherwise 
than  as  it  is  in  this  declaration.  There  is  sufficient  to 
shew  that  the  firm  is  injured.  This  case  is  not  to  be  dis- 
tinguished from  Cook  v.  Batchelor.  I  perfectly  agree 
with  my  Lord  Chief  Justice,  that,  even  without  any  aver- 
ment of  special  damage,  this  action  would  be  maintainable. 
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The  libel  was  an  attack  upon  the  plaintiffs'  trade,  and  un-  iB26.  ' 
doubtedly  was  calculated  to  operate  a  serious  injury.  porstrr 
Whether  the  injury  was  Inflicted  upon  a  single  individual  ^' 

or  upon  two,  three,  or  more  persons,  makes  no  difference 
in  point  of  law. 

Mr.  Justice  Gaselee. — Every  line  of  the  publication  in 
question  is  slanderous.  It  makes  no  distinction^  in  my 
opinion,  whether  the  libel  is  directed  against  an  individual 
trader,  or  against  a  firm  consisting  of  many  members. 
The  plaintiffs  were  entitled  to  recover,  without  any  aver- 
ment of  special  damage. 

Judgment  for  the  plaintiffs. 


Ho&NBY,  Administratrix,  &c.,  v.  Bowling.  Friday^ 

•  Apnl2Ut, 

jIiIR.  Serjeant  Spankie  had,  on  a  former  day  in  this  term,  a  plaintiff  may 
obtained,  on  the  part  of  the  defendant,  a  rule  msi  to  set  f,^^  to'com- 
aside  the  writ  of  trespass  qtuire  clausum  f regit t  and  the  J*5jJ^f,5efend- 
flubsequent  proceedings  thereon,  for  irregularity,  and  to  ant  who  rendet 
restore  the  several  sums  of  AOs.  and  4/.  2«.  6cf.,  the  issues  riei  on  trade  in 
which  had  been  levied  under  two  several  writs  of  distringas  *^  «>«n^- 
issued  against  the  defendant  whilst  abroad  and  out  of  the 
jurisdiction  of  the  Court;  and  that  the  plaintiff  might  pay 
the  costs  of  the  application.     He  had  moved  this  upon  an 
affidavit  which  stated,  that  the  defendant  departed  this 
country  on  the  8 1st  October  last,  and   then   resided  la 
Ireland. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  an  affidavit 
which  stated,  that,  in  the  last  Trinity  vacation,  the  de- 
fendant, who  resided  in  Kent  Street,  and  carried  on  trade 
under  the  firm  of  Bawling  ^  Co.,  was  applied  to  by  the 
plaintiff's  attorney  for  the  settlement  of  an  account  be- 
tween the  defendant  and  the  plaintiff's  late  husband;  that, 

VOL.  XI.  B  B 
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1 826.        on  the  2nd  September  last,  the  defendant,  by  letter,  re- 
quested such  attorney  to  call  on  him  at  his  residence  in 
r.  Kent  Street;  that,  no  arrangement  having  been  made,  and 

the  defendant  having  refused  to  settle  the  account,  the 
sum  of  £90/.  having  been  ascertained  and  acknowledged 
by  him  to  be  due  to  the  plaintiff's  late  husband,  an  origi- 
nal writ  of  trespass  quare  dausum /regit  waa  issued  XMit  of 
this  Court  against  the  defendant,  in  the  last  Mieh&elmas 
vacation,  which  was  duly  served  by  the  officer  of  the 
Sheriff  of  Surrey  j  but  that,  no  appearance  having  been 
entered  thereto,  a  writ  of  dt>/rfi^,gi»  was  issued  against  the 
defendant  on  the  11th  February  last^  and  40«*  levied  for 
the  defendant's  non-appearance  thereto,  which  sum  was  in 
the  possession  of  the  ShexiS  oi  Surrey ;  that,  on  the  6th 
^jt^rtVlast,  a  second  writ  of  distringas  was  issued,  under 
which  the  Sheriff  had  levied  the  further  sum  of  80^.;  and 
that  the  defendant,  at  the  time  this  action  was  commenc- 
ed, and  then,  continued  to  carry  on  the  business  of  a  drug- 
gist, at  Kent  Street,  under  the  name  and  style  o{  B^wUng, 
Walker,  ^  Co.  . 

The  learned  Serjeant  submitted,  that,  in  ordei;  to  entitle 
the  defendant  to  sustain  this  motion,  it  wa$  ne^c^saary  for 
him  to  shew  that  he  was  completely  out  of  the  jurisdiction 
of  the  Court,  and  that  he  did  not  mean  to  return  to  this 
country,  and  had  not  any  place  of  trade  here,  or  any  busi- 
ness carrying  on  for  his  benefit.  He  referred  to  the  case 
oi  Gumey  v.  Hardenbergh  (a),  where  it  was  held,  ^at  a 
plaintiff  who  did  not  know,  at  the  time  of  giving  credit, 
that  the  defendant  was  out  of  the  realm,  might  proceed, 
notwithstanding  his  absence,  to  compel  an  appearance  by 
distringas:  so,  also,  if  the  defendant,  residing  abroad,  car- 
ried on  trade  in  this  country — Sir  James  Mansfield  saying, 
*'  What  is  the  creditor  to  do,  if  he  cannot  use  this  process! 
The  defendant  carries  on  trade  in  this  country,  althougii 

(«)  I  Taunt.  487. 
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he  is  absent;  and  the  persons  who  supply  the  materials 
for  his  trade,  and  by  means  of  which  he  makes  his  profit, 
cannot,  without  this  method,  obtain  payment  for  a  single 
article.  We  must  either  say,  there  can  be  no  process 
against  any  man  who  is  out  of  the  realm,  or  sanction  it  in 
the  present  instance:**  and  USr.  Justice  Heath — "  If  the 
defendant  carries  on  trade  in  England^  it  is  the  same  thing 
as  if  he  were  resident  here."  And  he  contended,  that,  as 
die  statutes  51  Oeo.  «S,  c.  134,  and  57  Geo.8,  c.  101,  were 
no  longer  in  existence,  and  thus  the  afiidavit  required  by 
those  acts  no  longer  necessary,  personal  service  could  not 
be  required;  and  that,  therefore,  the  issues  were,  under 
the  authority  of  the  case  of  Gumey  v.  Hardenbergh,  pro- 
perly levied. 


1826. 


Per  Curiam. — It  appears  to  us  that  the  case  of  Gumey 
T.  Hardenbergh  governs  this.  That  was  the  last  decision 
that  occurred  before  the  passing  of  the  statute  51  Geo.  3, 
c.  1S4,  and  it  seems  to  be  founded  on  principle.  The 
affidavit  of  personal  service  was  only  required  by  that  sta- 
tute, which  was  continued  by  the  57  Geo.,S,  c.  101 ;  but, 
both  Aose  acts  having  expired,  it  is  no  longer  necessary. 

Rule  discharged  (a). 


{a)  See  the  statute  7  &  8  Geo. 
4,  c.  71>  8'  ^9  which  regulates  the 
extstSng  practice  as  to  th^  dUtrin- 
gatf  and  by  which  it  is  enacted — 
**  That,  in  case  it  shall  be  made 
appear  to  the  satisfaction  of  the 
Court,  or,  in  the  vacation,  of  any 
Jndgt  of  the  Court  from  which 
original  process  shall  issue,  or  in- 
to which  the  same  shall  be  return- 
able, that  the  defendant  could  not 
be  personally  served  with  the  sum- 
ittoiit  or  attachment,  and  that  such 


process  had  been  duly  executed 
at  the  dwelling-house  or  place  of 
abode  of  such  defendant,  that  then 
it  shall  be  lawful  for  the  plaintifl^ 
by  leave  of  the  Court,  or  order  of 
such  Judge,  as  aforesaid,  to  sue 
out  a  writ  of  dUtringat,  to  compel 
the  appearance  of  such  defend- 
ant." 

Under  this  clause,  the  Court,  in 
the  case  of  Turner  v.  Smith  (1 
Moore  &  Payne,  667),  allowed  a 
writ  of  diitringas  to  be  sued  out. 
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1826. 

HOKNBY 
V, 

Bowling. 


on  au  affidavit  of  the  Sheriff's  of- 
ficer^  that  he  could  not  serve  the 
defendant  personally  at  his  house, 
that  he  believed  he  kept  out  of  the 
way  to  avoid  being*  served,  and 
that  his  son  told  him  he  had  left 
home  for  that  purpose. 

The  Court  will  always  require 
a  positive  affidavit,  shewing  that 
due  diligence  has  been  used  in  at- 
tempting to  serve  the  defendant, 
and  that  it  is  through  his  default 
alone  that  the  service  cannot  be 


made.  A  mere  affidavit  that  ait 
attorney's  clerk  had  called  several 
times  at  the  defendant's  house,  for 
the  purpose  of  serving  him,  but 
that  he  could  not  find  lum,  and 
that  it  was  verily  believed  that  he 
kept  out  of  the  way  to  avoid  bang 
served,  has  been  held  insufficient. 
The  affidavit  must  shew  a  reason- 
able cttiae  for  the  belief  of  the  de- 
ponent that  the  service  i&  pnrpoie* 
ly  evaded. 


Saturdajff 
April  22nd. 


Covenant  by  the 
aarignee  of  the 
lefsee  of  a  term, 
is  t  local  action ; 
the  venue  must 
be  laid  in  the 
county  where 
the  lands  are 
situate. 

The  town  and 
liberties  of  Ber- 
iPtcAr-npon- 
Tweed,  are  not 
|br  any  purpose 
within  or  part 
of  the  county  of 
Northumberland 


The  Mayor,  Bailiffs,  and  Burgesses  of  BERwicK-upon- 

Tweed  v.  Shanks. 

J.  HIS  was  an  action  of  <;ovenant,  by  the  lessors  agamst 
the  assignee  of  the  lessee  of  a  term  in  certain  premises  si- 
tuate withip  the  liberties  o{  Bermck-^pon- Tweed.  The 
declaration  commenced  as  follows: — 

''  Northumberland  (to  wit)*  George  Shanks^  the  elder, 
was  summoned  to  answer  the  mayor,  bailiffs,  and  burgesses, 
of  the  borough  of  Berwick-uypon^Tweedy  of  a  plea  that  he 
keep  with  them  the  covenant  made  by  James  Baird,  for 
himself  and  his  assigns,  with,  the  said  mayor^  bailiffs,  and 
burgesses;  and  thereupon  the  said  mayor,  &c.,  by  their 
attorney,  complain — For  that  whereas,  heretofore,  to  wit, 
on  the  1st  June,  1801,  at  Morpeih,  in  the  county  of  North- 
umberlandy  by  a  certain  indenture  then  and  there  made 
between  the  said  mayor,  &c.,  on  the  one  part,  and  the  said 
James  Baird,  one  James  Bell,  and  one  Anthony  Foster, 
since  deceased,  on  the  other  part  (which  said  indenture, 
sealed  with  the  seal  of  the  said  James  Baird,  the  said 
mayor,  &c.,  now  bring  here  into  Court,  the  date  whereof  is 
the  day  and  year  aforesaid),  the  said  mayor,  &c.,  for  the 
considerations  therein  mentioned,  did  demise,  set,  lease. 
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^Had  to  farm  let,  unto  the  said  James  Baird^  his  executors,  )S26. 
administrators,  and  assigns,  all  that  messuage,  tenement,  or 
farm-hold,  and  lands  thereto  belonging,  containing  twenty-  of  Berwick 
four  acres,  or  thereabonts,  si  tuate  within  the  liberties  of  JSer-  sh ank». 
wick^u^on-Tweed  aforesaid,  being  Lot  No.  24,  of  the  out- 
fields belonging  to  the  said  mayor,  &c.,  together  with  all  and 
singular  the  houses,  &c.,  and  appurtenances  whatsoever  to 
the  said  premises  belonging,  or  in  any  wise  appertaining, 
or  therewith  held  and  enjoyed :  to  have  and  to  hold  the 
messuage,  tenement,  or  farm-hold,  and  lands  thereto  be- 
longing, and  all  and  singular  other  the  premises  thereby  de- 
mised, unto  the  said  James  Baird,  his  executors,  adminis- 
trators, and  assigns,  from  the  ^tli  September  next  ensuing 
the  date  of  the  indenture,  for  and  during  and  unto  the  full 
end  and  term  of  twenty-one  years  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended ;  yielding  and  paying 
therefore,  yearly  and  every  year,  during  the  said  term.,  un- 
to the  said  mayor,  &c.,  their  successors  or  assigns,  or  to 
their  treasurer  for  the  time  being,  or  to  the  several  and 
respective  burgesses  and  widows  of  burgesses,  who  should, 
from  time  to  time,  during  the  ^aid  term  thereby  letten, 
faave  shares  in  the  said  iarm^hold,  in  equal  proportions, 
the  yearly  rent  or  sum  of  51/.,  on  the  25th  day  oi  March 
in  every  year,  during  the  said  term;  the  first  yearly  pay- 
ment to  begin  and  be  made  at  or  upon  the  S5th  March 
next  after  the  commencement  of  that  demise.** 

The  declaration  then  set  out  covenants  by  James  Baird 
with  the  mayor,  &c.,  not  to  assign  the  demised  premises 
without  licence,  and  to  keep  them  in  repair  to  the  end  of 
the  term:  *'  By  virtue  of  which  indenture,  the  said  James 
Baird  entered  into  the  said  demised  premises,  with  the 
appurtenances,  and  became  and  was  possessed  thereof, 
for  the  said  term  so  to  him  thereof  granted  as  aforesaid.** 

It  was  then  averred — ''  That,  after  the  making  of  the 
indenture,  and  during  the  said  term  thereby  granted,  to 
wit,  on  &c.,  all  the  estate,  right,  title,  interest,  and  term 
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1826.         of  years  then  to  come  and  unexpired,  of  the  said  Jame^ 

The  Ma  or  &c.  ^^*^^»  ^^»  ^>  ^^^  ^^  ^^^  ^^  demised  prembes,  by  assign- 
or Berwick  ment  thereof,  by  and  with  the  licence  and  consent  of  the 
sha'iiki.  said  plaintiffs,  legally  came  to  and  Tested  in  the  defendant; 
whereupon  he  entered  into  and  upon  all  and  singular  the 
demised  premises,  and  became  and  was  thereof  possessed, 
and  so  continued,  from  thence  until  the  determination  of 
the  said  demise." 

Breach — That  the  defendant,  as  such  assignee,  suffered 
the  premises  to  be  out  of  repair,  and  so  left  them  at  the 
end  of  the  term. 

To  this  declaration,  the  defendant  demurred  generally* 
The  plaintiffs  joined  in  demurrer. 
The  case  came  on  for  argument  on  a  former  day  in  this 
Term. 

Mr.  Serjeant  Wilder  in  support  of  the  demurrer* — ^This 
being  an  action  by  the  lessors  against  the  assignee  of  the 
lessee  of  a  term  in  premises  which  are  described  in  the 
declaration  as  being  situate  within  the  liberties  of  Ber* 
wick'U^oTi'Tfveedf  the  venue  is  improperly  laid  in  the  coun- 
ty of  Northumberland;  the  action  being  in  its  nature  lo- 
cal, the  venue  should  have  been  laid  where  the  cause  of 
action  arose,  ii2w  at  Berwick.  Although,  when  the  town 
o(  Berwick'Uf on- Tweed  waB  made  part  of  this  country, 
it  ceased  to  belong  to  Scotland^  yet  it  did  not  thereby  be- 
come attached  to  the  county  of  Northumberland.  It  is 
not  suggested  that  the  liberties  of  Berwick-upon-Tweed 
are  in  Northumberland. 

Mr.  Serjeant  Peake,  contra. — There  is  no  filacer  for 
Berwick.  It  is  doubtful  whether,  if  the  venue  were  laid 
there,  the  action  could  be  maintained  in  the  Courts  at 
Westminster;  at  all  events,  if  the  venue  may  be  laid  in 
Berwick,  the  cause  must  be   tried  in  Northumberhmd. 
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In  Tbe  King  t.  Cowle  (a).  Lord  Mansfield  wd,  that  lei         1826. 
venire  does  not  run  to  Berwick,  and  that  causes  of  action  _.    .,        . 

.        .  *  °*  Mayor,  «c. 

arising  within  that  borough  must  be  tried  in  Northumber^  of  Bekwick 
land.  In  the  case  of  Barker  v.  Darner  (b),  the  Court  sbavkm, 
agreed  that  covenant  would  lie^  as  well  in  the  county 
where  the  demise  was  made,  as  in  that  where  the  lands 
demised  lay*  In  The  Bailiffs  of  Litchfield  v.  Slater  (c)> 
it  was  held,  that  it  is  no  objection,  after  verdicti  that 
an  action  of  covenant  for  not  repairing,  &c.|  was  brought 
and  tried  in  a  foreign  county;  the  defect  being  cured 
by  the  statute  of  jeo/aiU,  16  &  17  Car.  2,  o.  8.  In 
that  case,  the  defendant  pleaded,  that  the  premises  were 
situate  in  the  city  o{  Litchfield  and  county  of  the  same 
city;  and  the  cause  was  tried  in  the  county  of  Siqf" 
ford.  It  was  moved  in  arrest  of  judgment,  that  tbe  cause 
ought  to  have  been  tried  in  the  county  of  the  city  of  Litch" 
field;  and  Iiocd  Chief  Justice  WiUes  4aid:  ''  If  it  had 
stood  on  the  declaration  only,  this  objection  would  not  have 
arisen ;  for,  the  premises  there  were  only  said  to  lie  in  the 
dtff  of  Litchfield;  and,  though  we  are  to  take  noticef  ju* 
diciaUy  of  counties,  we  cannot  judicially  take  notice  of  tbe 
boundaries  of  counties,  nor  that  the  whole  city  of  lAtc/h 
field  lies  within  the  county  of  the  city.*'  In  the  Mayor  of 
London  v.  Cole  («(),  the  venue  was  laid  in  London^  and 
tbe  premises  were  stated  in  the  declaration  to  be  in  the 
parish  of  St.  Luke,  in  the  county  of  Middlesex.  It  was 
moved  in  arrest  of  judgment,  that  the  action,  being  lo* 
cal,  should  have  been  tried  in  Middlesex.  Lord  Ken^ 
yon  said :  ''  It  does  not  clearly  appear  that  the  land  lies 
in  the  county  of  Middlesex,  as  it  was  described  as  here^ 
iofore  part  of  a  field  in  the  parish  of  St.  Luke,  in  the 
county  o(  Middlesex;  but,  for  any  thing  that  appears  on 
the  face  of  this  record,  this  field  may  have  changed  its 


(a)  2  Burr.  865.  (r)  Willes,  431. 

{b)  Carth.  182.  (d)  7  Term  Rep.  683. 
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^  ^^'  ^      jurisdiction."    In  the  present  instance,  it  does  not  appear 
The  Mayor»  &c  ^^  ^^6  face  of  the  declaration,  that  the  premises  in  ques- 
*^^®"^"*^     tion  are  out  of  the  county  oi  Northumberland ;  neither  is 
Shan&s.       it  stated  that  they  are  within  or  part  of  the  town  of  Ber- 
wick-ufon-Ttceed,  but  merely  that  they  are  within  the 
liberties  of  Bet^ck.     The  general  demurrer  does  not  ne- 
gative the  premises  being  in  the  county  where  the  venue 
is  laid;  and,  as  there  is  only  a  general  demurrer,  it  is  not 
incumbent  on  the  plaintiffs  to  shew  that  the  premises  are 
situate  in  the  county  where  the  action  is  brought;  but  the 
onus  of  proving  that  they  are  not  within  that  county,  rests 
upon  the  defendant.     The  Court  will  not  assist  so  unjust 
an  objection. 

Mr.  Serjeant  Wilde,  in  reply. — It  has  been  said,  on  the 
other  side,  that  this  is  an  objection  that  (he  Court  will  not 
be  disposed  to  assist;  but  the  Court  will,  I  apprehend,  be 
far  less  disposed  to  depart  from  the  established  and  whole- 
some rules  of  practice.  Where  the  cause  of  action  arises 
in  the  town  o{  Berwick-u^on-Tweed,  the  proper  course  is, 
to  enter  a  suggestion  on  the  record.  The  form  of  the  en- 
try is  to  be  found  in  Tidd  (a).  This  is  not  a  question  as 
to  boundaries.  The  premises  are  expressly  alleged  to  be 
within  the  liberties  o{  Berwick.  In  the  case  of  The  May- 
or of  London  v.  Cole,  the  defect  was  aided  after  verdict  by 
the  statute  of  jeofails.  Barker  v.  Darner  is  decisive  to 
shew,  that,  in  an  action  of  this  nature,  the  venue  is  local. 
In  The  Bailiffs  of  Litchfield  v.  Slater,  the  objection  was 
tco  late,  being  after  verdict.  There  is  no  case  to  be 
found  wherein  it  has  been  held  that  this  objection  may  not 
successfully  be  urged  before  verdict.  The  allegation  that 
these  premises  are  situate  within  the  liberties  of  the  town 
of  Berwick,  sufficiently  negatives  their  being  in  the  coun- 
ty of  Northumberland.    The  liberties  oi  Berwick  must  un- 

(a)  Prac.  Forms,  9th  Edit.  p.  250. 
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questionably  be  taken  to  be  part  of  the  town  of  Berwick,-         1826. 
as  the  liberties  of  the  City  of  London  form  part  of  that      ''"*'^*     ' 

.  -  The  Mtyor,  ftc. 

City  9  and  are  entitled  to  all  its  privileges,  and  subject  to  all     of  Berwick 
its  municipal  regulations.  sh^m^m. 

Cur.  ado.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court. — 

After  stating  the  declaration,  his  Lordship  proceeded 
as  follows: — It  has  been  objected  in  this  case,  that  the 
action  is  in  its  nature  local,  and  therefore  that  the  cause 
should  have  been  tried  where  the  land  was  situate.  We 
are  of  opinion  that  this  is  a  local  action.  Where  the  cause 
of  action  arises  from  a  privity  of  estate,  and  not  on  a  pri- 
vity of  contract  only,  it  is  clearly  local.  The  question, 
then,  is,  does  it  appear  on  the  face  of  this  declaration,  that 
the  action  is  brought  in  the  wrong  county  ?  I  confess  I  had 
for  some  time  a  doubt  whether  it  did  or  not;  but,  on 
looking  into  the  case  of  The  King  v.  Cowle,  and  the  sta- 
tute 1  &2  Jac.  1,  c.  28,  we  think  it  does  so  appear.  Ber- 
wick originally  formed  part  of  Scotland.  It  is  now  a  part 
of  England.  It  is  not  necessary  to  mention  either  the 
town  of  Bertvick'Ujfon-Tweed,  or  the  principality  of  Wales, 
in  acts  of  Parliament,  in  order  to  extend  their  provisions 
to  those  places.  The  town  of  Berwick  sends  members  to 
the  British  Parliament.  But,  though  Berwick  is  within 
the  kingdom  of  England,  it  does  not  therefore  follow  that 
it  is  in  the  county  of  Northumberland.  By  their  charter, 
the  corporation  of  Berwick  have  power  to  hold  Courts  for 
the  trial  of  all  actions  and  demands,  both  real  and  per- 
sonal, arising  within  the  town,  and  the  liberties  and  pre- 
cincts thereof;  they  have  also  the  returning  of  all  writs  is- 
suing out  of  the  Courts  at  Westminster,  into  the  town  of 
Berwick.  The  Sheriff  of  Northumberland  has  no  juris- 
diction whatever  within  the  borough.  He  is  expressly  ex- 
cluded by  the  charter.  This  charter  has  been  confirmed 
by  the  Legislature,  and  we  are,  therefore,  bound  to  take 
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of  Berwick 
Shanki. 


1826.        judicial  notice  of  it.    The  case  of  The  Bailiffs  o{  Litck- 
The  Mtyor  &c  J^^^  ^'  Slater  is  materially  distinguishable  from  the  present. 

There,  Lord  Chief  Justice  Willes  said,  that  he  could  not  ju- 
dicially take  notice  that  the  city  of  Litchfield  was  co-exten- 
sive with  the  county  of  the  city:  but,  here,  as,  by  the  charter 
by  which  the  town  of  Berwick  is  incorporated,  it  appears 
that  the  Sheriff  of  Northumberland  is  expressly  denied  all 
authority  within  that  town,  or  the  liberties  or  precincts 
thereof,  we  are  bound  to  take  judicial  notice  that  the  li- 
berties of  the  town  of  Berwick  are  not  within  the  county 
of  Northumberland. 

As  to  the  objection  that  there  is  no  filacer  for  Berwick 
— Though  there  is  no  filacer,  yet  the  charter  directs  to 
wbpm  the  king's  writs  are  to  be  directed,  viz.  the  mayor, 
and  baiMs  (a). 

The  plaintiffs  will  sustain  no  inconvenience;  for,  the 
mayor  and  bailiffs  cannot  have  the  action  tried  within  the 
town  of  Berwick;  they  cannot  be  Judges  in  their  own 
cause. 

It  clearly  appears  on  the  face  of  the  declaration,  that 
the  premises  in  question  are  within  the  liberties  and  pre- 
cincts of  the  town  of  Berwick-upon-Tweed,  and  part  of 
the  land  granted  by  the  charter  to  the  corporation  of  that 
borough. 

Judgment  for  the  defendant. 


The  plaintiffs  were  afterwards  allowed  to  amend,  on 
payment  of  costs. 


{ia)  See  the  case  of  The  Mayor, 
Bailiffs,  and  Burgesses  of  the  Bo- 
rough of  Berwich-upoii-Tweed  v. 
Williams  (10  B.  Moore,  266). 
There,  the  mayor,  bailiffs,  and 
burgesses  of  Berwick  being  plain- 
tiffs in  the  suit,  the  writ  was  di- 
rected to  the  Coroner.  It  was  ob- 


jected, that,  as  the  Coroner  \faf 
one  of  the  burgesses,  the  writ 
should  not  have  been  directed  to 
him,  but  to  elisors  named  by  the 
Prothonotary.  The  process,  how- 
ever, being  merely  serviceable^  the 
Court  refused  to  set  it  aeide. 
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Walls  v.  Atcheson.  M^Vf?A 

April  24M. 

JL  HIS  was  an  action  of  assumpnty  for  use  and  occupa-  The  defendant 
lion.  The  cause  was  tried  before  Lord  Chief  Justice  fo^ayTaTcw- 
Besi,  at  the  Sittings  at  Westminster,  in  the  present  Term.  Jjf  J5;j*"^^*>5^ 

The  plaintiff,  a  widow,  let  to  the  defendant  part  of  a  first  quarter. 
furnished  house  in  Manchester  Square,  at  the  rent  of  then  let  the  pre- 
sixty-five  guineas,  for  one  year  certain,  from  the  14*th  of  "on*of^e*re^'" 
September,  1824,     The  defendant  quitted  at  the  end  of  maining  three 

,         quarterif  to  an- 

the  first  quarter,   viz.   on   the   14th  December ,  paying  other  tenant,  at 
tent  up  to  that  day.    About  three  weeks  afterwards,  the  af^^dt'i^d 
plaintiff  let  the  apartments  to  another  person,  at  the  rent  ^}^^^^^^ 
of  one  guinea  per  week.     At  the  expiration  of  the  second  encei^HeU, 
quarter,  the  plaintiff  sent  in  an  account  to  the  defendant,  letting  the  pre- 
charging  him  for  a  quarter's  rent  according  to  the  tends  of  ^'S^d^w^ed 
the  original  taking,  deducting  the  sums  received  from  the  t^^^e  ^«^|^™^ 
person  to  whom  she  had  re-let  the  apartments,  and  making  inai  tenancy, 
the  defendant  debtor  to  her  for  the  sum  of  IL  5s.  Od. ;  ^^j^h  thrnecef 
which  sum  the  defendant  paid.     The  second  tenant  quit-  "'y  ®^/  '•^ 

*^  *  lurrender. 

ted  in  the  beginning  ot  July  1825,  from  which  time,  until 
the  14th  oi  December  following,  the  apartments  remained 
vacant*  The  plaintiff  accordingly  brought  this  action,  to 
recover  from  the  defendant,  SI/.  0«.  6c/.,  the  balance  of 
rent  due  to  her  from  him,  by  the  terms  of  the  original 
letting. 

His  Lordship,  being  of  opinion,  that,  by  letting  the 
apartments  to  another,  the  plaintiff  had  rescinded  the 
previous  contract  with  the  defendant,  directed  a  nonsuit. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rvfle  nisi,  that 
the  nonsuit  might  be  set  aside  and  a  new  trial  had. — The 
defendant  is  not  discharged  from  the  liability  imposed 
upon  him  by  the  terms  of  his  contract.  Having  taken  the 
premises  for  a  year  certain,  he  could  not  quit  without  the 
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1826.         assent  of  the  landlady,  or  a  legal  surrender.     Here,  there 

^     ^       was  no  evidence  of  either.     The  plaintiff  did  not  release 

Walls 

V.  the   defendant,   by   the  subsequent  letting;   she  let  the 

apartments  on  his  account:  and,  to  shew  a  valid  surren- 
der by  operation  of  law,  it  must,  according  to  the  statute 
of  frauds,  appear  in  writing*     In  Redpaih  v.  Roberts  (a)| 
it  was  held,  that,  in  assumpsit  for  use  and  occupation  of 
apartments  which  the  defendant  had  quitted  without  giv- 
ing notice,  the  fact  of  the  plaintiff*s  having  put  up  a  bill  to 
let  them,  was  no  bar  to  the  action.    Lord  Kenyan  there 
said — ''  that  it  was  for  the  benefit  of  the  defendant  that 
the  apartments  should  be  let,  nor  would  be  infer  from  the 
circumstance  of  the  party*s  endeavouring  to  let  them,  that 
the  contract  was  put  an  end  to;  that  there  must  be  other 
circumstances  to  shew  it,  and  not  an  act  of  so  equivocal 
a  kind ;  and  that,  as  the  plaintiff  had  proved  the  taking  of 
the  premises,  and  the  payment  of  the  rent,  it  was  incum- 
bent on  the  defendant  to  prove  that  the  tenancy  was  put 
an  end  to,  by  express  evidence."  In  Mollett  v.  Brayne  (£}| 
it  was  held,  that  a  tenancy  from  year  to  year  created  by 
parol,  is  not  determined  by  a  parol  licence  from  the  land- 
lord to  the  tenant,  to  quit  in  the  middle  of  a  quarter,  and 
the   tenant's  quitting  the  premises   accordingly;  and  in 
Doe  d.  Read  and  Another  r.  Ridoui  (c),  Mr.  Justice 
Chambre  held,  that  a  tenancy  from  year  to  year  cannot 
be  determined  unless  there  be  either  a  legal  notice  to  quiti 
or  a  surrender  in  writing.     In  the  present  case,  it  is  per- 
fectly clear  that  the  contract  was  not  rescinded.     The 
defendant  was  still  held  liable,  notwithstanding  the  sub- 
sequent demise.    There  was  nothing  to  shew  a  mutual  as- 
sent to  the  determination  of  the  tenancy. 

Lord  Chief  Justice  Best. — By  her  own  act,  the  plain- 

(a)  3  Esp.  Rep.  225.  (h)  2  Camp.  103.         (c)  6  Taunt.  619. 
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tiff  prevented  the  defendant  from  occupying  these  pre-         1826. 
mises.     She  let  them  to  another  tenant.      Can  a  landlord        nr.,.„ 

vV  ALLS 

have  two  tenants,  and  be  receivinfir  rent  from  one,  and  at  <'• 

ATCHElfON. 

the  same  time  holding  the  other  liable  ?  The  case  of  MoU 
left  V.  Brayne  is  altogether  distinguishable  from  the  pre- 
sent. In  Whitehead  v.  Clifford  (a),  it  was  held,  that,  if  a 
landlord,  in  the  middle  of  a  quarter,  accept  from  his  ten- 
ant the  key  of  the  house  demised,  under  a  parol  agree- 
ment, that,  upon  her  then  giving  up  the  possession,  the  rent 
shall  cease,  and  she  never  afterwards  occupies  the  pre- 
mises, he  cannot  recover,  in  an  action  for  the  use  and  oc- 
cupation of  the  house,  for  the  time  subsequent  to  his  ac- 
cepting the  key.  Lord  Chief  Justice  Gt66«  there  said: 
**  In  MoUelt  v.  Brayne^  both  parties  did  not  act  on  the 
parol  notice  to  quit,  but  the  tenant  only.  The  present 
action  can  never  succeed.  The  action  for  use  and  occu- 
pation depends,  either  upon  actual  occupation,  or  upon 
an  occupation  which  the  defendant  might  have  had,  if  she 
had  not  voluntarily  abstained  from  it.  Here,  the  plain- 
tiff himself  takes  possession  of  the  bouse,  and  makes  the 
profit  of  the  premises;  and  it  was  therefore  impossible  for 
the  defendant,  during  the  same  time^  to  have  used  and 
occupied  the  premises,  if  she  would.'*  I  think  both  law 
and  justice  are  with  the  defendant. 

Mr.  Justice  Park. — I  am  of  opinion  that  my  Lord  Chief 
Justice  properly  nonsuited  the  plaintiff;  and  that  there  is 
no  colour  for  calling  upon  us  to  disturb  that  nonsuit.  The 
case  of  Mollett  v.  Brayne  is  very  different  from  the  pre- 
sent: there,  the  tenant  had  a  subsisting  term,  which  could 
not  be  determined  by  a  mere  parol  surrender.  Here,  the 
plaintiff,  by  her  own  act,  rescinded  the  contract  with  the 
defendant,  and  dispensed  with  the  necessity  of  a  surren- 
der.    In  Redpath  v.  Roberts,  the  landlord  had  only  offer- 

(a)  6  Taunt.  518. 
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1826.         ed  to  let  the  premises^  but  had  not  in  fact  let  them:  thus 
TJP'     '       there  was  nothing  to  obstruct  the  defendant's  occupation  of 
r.  them,  had  he  been  so  minded.   InUoyd  v.  CrUpe  (a),  the 

lessor  having,  by  receiving  rent  from  him,  assented  to  the  oc- 
cupation of  an  assignee,  he  was  held,  by  Sir  James  Mcau'^ 
fields  to  have  waived  the  necessity  of  a  licence  for  the^snb* 
sequent  assignment,  notwithstanding  a  covenant  in'  the 
lease,  that  the  premises  should  not  be  assigned  without 
the  licence  of  the  lessor*  In  Whilehead  v*  Clifford^  the 
plaintiiF,  the  landlord,  bad  accepted  the  key,  and  thus  the 
tenant  was  prevented  from  occupying  the  house.  So,  here, 
the  conduct  of  the  plaintiff  in  re-letting  the  apartments, 
signified  as  complete  an  acquiescence  in  the  tenancy  beii^ 
determined,  as  could  be  conveyed  by  the  acceptance  of 
the  key. 

Mr.  Justice  Burrough. — If  the  tenancy  on  the  part  of 
the  defendant  in  this  case  were  to  be  considered  a  contin»- 
iflg  tenancy  after  the  period  at  which  he  ceased  to  ooca- 
py  the  premises,  the  letting  of  them  to  another  person  was, 
on  the  part  of  the  plaintiff,  a  tortious  act ;  it  was  in  the 
nature  of  an  eviction.  I  think  the  case  discloses  abundant 
evidence  that  the  contract  was  put  an  end  to  with  the  as* 
sent  of  the  plaintiff  herself. 

Mr.  Justice  Gaselbb. — If  the  plaintiff  had  given  the 
defendant  notice,  that,  if  he  would  not  occupy  the  apart* 
ments  himself,  she  would  let  them  to  another  tenant,  on 
his  account,  the  case  would  have  been  different.  Under 
the  circumstances,  I  see  no  reason  for  disturbing  the  no»» 
suit. 

Rule  refused. 

(a)  5  Taunt.  257- 
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Rowley  r.  Bayley.  Monday, 

--^  April  24M. 

JUR.  Serjeant  Wilde  moved  for  a  rule  calling  on  the  An  affidavit  to 
plaintiff  to  shew  cause  why  the  sum  of  92,QL^  which  had  \^  that^the  de- 
been  deposited  by  the  defendant  in  the  hands  of  the  Sher-  ^^^^^u^^" 
iS  o(  Middlesex ,  in  lieu  of  special  bail^  should  not  be  re-  goods  Mid  and 
stored  to  him,  on  the  ground  of  the  insufficiency  of  the  pUintifftothe 
affidavit  to  hold  to  bail,  in  which  the  plaintiff  swore  that  J^ffiStli"*'  " 
the  defendant  was  indebted  to  him  in  the  sum  of  226L  though  it  omit 

to  add  "  at  bis 

'*  for  goods  sold  and  deUvered  by  the  plaintiff  to  the  de-  request." 
feodant/'  omitting  to  add,  *^  at  his  request."  The  learned 
Serjeant  relied  upon  the  case  of  Dumford  v.  Messitp*  {a), 
where  it  was  held,  that  an  affidavit  to  hold  to  bail^  ''for 
money  lent,  and  for  goods  sold  and  delivered,  and  for 
work  and  labour,"  is  irregular,  if  it  omit  to  state  that  it 
was  ''  at  the  instance  and  request  of  the  defendant/*  al- 
though it  state  that  it  was  *'  to  and  for  his  use,  and  on  his 
behalf." 

Lord  Chief  Justice  Best. — There  is  no  foundation  for 
this  application.  The  decision  of  the  Court  of  King's 
Beach  in  Dumford  v.  Messiter^  was  considered  in  this 
Court  in  the  case  of  Berry  v.  Fernamdez  (6),  where  it  was 
bdd,  that  an  affidavit  of  debt  for  money  paid  for  a  defend- 
antf  and  advanced  to  him,  need  not  state  that  the  payment 
and  advance  were  ai  the  defendant's  request  Mr.  Justice 
Peurk  rightly  observed  in  that  caae,  that, ''  very  frequently, 
where  money  is  received  by  the  defendant  to  the  plaintiff's 
use,  it  is  only  a  conclusion  resulting  from  the  construction 
which  the  plaintiff,  swearing  to  the  best  of  his  judgment, 
puts  upon  a  transactiofl^  from  which  he  conceives  a  debt  to 
result;  but  no  request  in  fact  is  made  by  the  defendant,  but 
generally  arises  by  implication  of  law."     Where  a  trades- 

(a)  6  Man.  &  Selw.  446.  (6)  8  B.  Moore,  352;  S.  C.  1  Bing.  338. 


384 


CASES  IN  EASTER  TERM, 


1826. 


man  delivers  goods,  an  affidavit  may  clearly  be  sufficient, 
without  expressly  stating  them  to  have  been  delivered  at 
the  request  of  the  vendee;  that  such  is  the  fact,  is  a  ne- 
cessary inference.  Were  this  not  so,  there  would  be  few 
cases  wherein  a  defendant  could  be  held  to  bail  at  all  for  a 
debt  contracted  in  the  purchase  of  goods. 


Rule  refused  (a). 


(a)  In  Eyre  v.  Hulton  (5  Taunt. 
704 ;  S.  C,  nomine  Hulton  ?.  Eyre, 
1  Marsh.  315),  an  affidavit  to  hold 
to  bul,  stating  that  the  defendant 
was  indebted  "  for  money  pud  by 
the  plaindff,  for  the  use  of  the  de- 
fendant," without  adding  that  it 
was  pud  "at  his  request/'  vras 


held  sufficient.  So,  also,  ^for 
work  and  labour  done  by  the 
plaintiff  for  the  defendant,  as  lus 
servant,*'  not  stating  that  it  was 
done  "  at  his  request "  or  *'  on  his 
retainer."  BlUs  Y.AtkinSt  5  Taunt. 
766j  S.  C.  1  Marsh.  317,  n. 


Wednesday, 
April  26th. 

The  Court  will 
not  allow  the 
vemie  to  be 
changed  after 
plea  pleaded, 
unlets  the  justice 
of  the  case  clear- 
ly requires  it. 


Bailey  and  Another  r.  Beaumont. 

A  RULE  was,  on  a  former  day  in  this  Term,  obtained 
by  Mr.  Serjeant  Wilde,  calling  on  the  plaintiffs  to  shew 
cause  why  the  venue  in  this  action  should  not  be  changed 
from  Middlesex  to  Yorkshire.  The  affidavits  in  support 
of  the  motion  stated,  that  the  plaintiffs'  cause  of  action 
arose  in  the  county  of  York,  and  that  the  principal  part 
of  their  demand  was  for  work  done  and  materials  found, 
in  and  about  the  building  and  erecting  a  conservatory  for 
the  defendant,  at  his  residence  in  Yorkshire;  that  the 
work  had  been  improperly  done;  that  the  plaintiffs*  bill  of 
charges  on  the  defendant  amouiited  to  5,750/.  /  that  the 
witnesses  for  the  defendant  resided  in  Yorkshire;  that, in 
the  judgment  of  the  defendant,  the  conservatory  should 
be  viewed  by  a  Jury  previously   to  the  trial;  and  that, 
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iirithout  such  view,  the  defendant  could  not  safely  proceed 
to  the  trial  of  the  cause. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  on  affidavits 
which  stated,  that  a  surveyor  had  lately  examined  the 
conservatory,  and  found  that  the  materials  were  good,  and 
the  work  well  executed ;  that  the  contract  for  erecting  the 
conservatory  was  made  in  Middlesex:  that  the  making, 
fitting,  and  preparing  the  materials,  were  nearly  all  done 
in  that  county,  at  the  plaintiffs'  manufactory,  and  shipped 
on  the  account  and  at  the  risk  of  the  defendant ;  that  a 
view  would  be  entirely  useless,  until  the  work  was  com- 
pleted, which  was  prevented  by  the  defendant;  that  he 
had  offered  to  pay  the  plaintiffs  5,500/.  on  its  completion; 
and  that,  if  the  cause  were  tried  in  Yorkshire^  the  plain- 
tiffs would  be  under  the  necessity  of  carrying  down  up- 
wards of  fifliy  witnesses.  It  also  appeared  that  issue  was 
joined  in  the  cause,  and  notice  of  trial  given  three  days 
before  the  rule  was  obtained. 


1826. 


Bail£t 

V, 

Beaumont. 


Mr.  Serjeant  Wilder  in  support  of  his  rule. — This  is  an 
appUcation  to  the  discretion  of  the  Court.  They  may 
order  the  venue  to  be  changed,  if  it  be  made  to  appear  to 
them  that  otherwise  injustice  will  be  done.  It  is  clear,  in 
the  present  instance,  that,  unless  the  venue  be  changed, 
the  defendant  cannot  have  a  fair  trial.  The  Jury  can 
only  judge  of  the  propriety  of  the  work,  and  the  reason- 
ableness of  the  charge,  by  a  view  of  the  premises  (a). 


(a)  In  Hodinott  v.  Cox  (8  Term 
Rep.  268),  in  covenant  upon  a 
lease,  a  view  being  proper  to  be 
had,  the  venue  was  changed  to 
the  county  where  the  premises 
lay,  though  most  of  the  plaintifTs 
witnesses  resided  in  the  county 
where  the  venue  was  laid.    But 


see  the  case  of  The  Mayor,  Bai- 
liffs, and  Burgesses  of  the  Borough 
of  Bervoick-JipoU'Tujeed  v.  Shanks 
{Ante,  p.  372;  S.  C  3  Bing.  469), 
where  it  was  held,  that  covenant 
against  the  assignee  of  the  lessee 
of  a  term,  is  a  local  action,  it  aris- 
ing from  a  privity  of  estate,  and 


VOL.  XI. 


0  c 
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1826.  On  that  alone  could  their  judgment  be  formed.     Justice 

\,  ^  clearly  requires  a  view. 

Bailey  ^       ^ 


v. 
Beaumont. 


Lord  Chief  Justice  Best. — The  Court  undoubtedly  has 
a  general  discretion  to  change  the  venue  in  all  cases  where 
justice  requires  it;  but  it  is  a  discretion  that  should  be 
exercised  with  caution  (a).  This  being  a  transitory  ac- 
tion, the  plaintiffs  had  a  right  to  lay  the  venue  where  they 
pleased;  but,  if  it  appears  that  justice  is  not  otherwise 
likely  to  be  done,  the  venue  may  be  changed  at  any  stage 
of  the  cause.  The  question,  then,  is,  whether  the  aflSda- 
vits  on  the  part  of  the  defendant  disclose  sufficient  to  in- 
duce  us  to  believe  that,  in  this  case,  justice  will  not  be 
done  if  the  cause  be  tried  in  Middlesex.  I  think  there 
can  be  no  pretence  for  supposing  that  a  fair  trial  may  not 
be  had  here.  Even  if  a  view  be  absolutely  necessary,  I 
see  no  reason  for  saying  that  the  plaintiffs  may  not  retain 
the  venue  where  they  have  laid  it.  Suppose  all  the  Jurors 
were  to  attend  at  a  view,  there  might  not  be  a  single  man 
of  science  amongst  them ;  and  this  is  a  question  that  can 
only  be  determined  by  the  evidence  of  men  of  science.  A 
view  by  country  gentlemen  would,  in  my  opinion,  be  per- 
fectly useless ;  they  are  not,  in  general,  persons  compe- 
tent to  form  an  estimate  of  the  value  of  particular  work. 
If  the  venue  were  to  be  changed,  the  plaintiffs  would  have 
to  send  all  their  witnesses  down  to  ForAr,  at  a  far  greater 
expense  than,  if  found  necessary,  a  Middlesex  Jury  might 
be  sent  there  to  view  the  work;  for,  the  Assizes  at  York 
frequently  last  more  than  a  fortnight,  during  the  whole 


not  on  a  privity  of  contract.  See  was  brought  for  the  seduction  of 
also,  Anonymous,  2  Chit.  419.  the  plaintiff's  daughter,  and  tint 
(a)  In  Wing  v.  Jenkins  (7  B.  she  was  so  ill  that  it  was  not  ex- 
Moore,  62),  on  a  motion  to  pected  she  would  live  till  the  As- 
change  the  venue  from  London  to  sizes,  was  held  to  be  an  answer  to 
Worcester,  on  the  usual  affidavit,  the  application. 


an  affidavit  stating  that  the  action 


IN  THE  SEVENTH  YEAR  OF  GEO.  IV.  S87 

of  which  time  the  witnesses  might  possibly  be  detained         1826. 
there.  „  " 

Bailky 

The  rest  of  the  Court  concurring —  Beaumont. 

Rule  discharged  (a). 

(a)  According  to  the  cases  of  Moore,  62;  S.  C.  8  Taunt.  169), 
Talmash  v.  Penner  (3  Bos.  &  Pul.  it  seems  that,  after  plea  pleaded, 
12),  and  Smith  v.  Walker,  (2  B.      the  venue  cannot  be  changed. 


BlYTHE  V,  BaMPTON.  Thursday, 

— ^  April  27th. 

M.  HIS  was  an  action  of  assumpsit  on  the  warranty  of  a  lo  tutumptu  on 

l«^««A  *  warranty  of  a 

"*'"®'  hone,  tht  decla- 

The  first  count  of  the  declaration  stated,  that,  in  con-  f-tion  »uied, 
•^  '  that,  m  con- 

sideration that  the  plaintiff,  at  the  request  of  the  defend-  sideration  that 

ant,  would  purchase  of  the  defendant  a  horse,  at  and  for  a  would  purchaie 
certain  price  or  sum,  to  wit,  the  price  or  sum  of  55/.,  to  be  a  ho^*^au^r- 
therefore  paid  by  the  plaintiff,  the  defendant  undertook  tain  price,  to  wit, 
and  promised  the  plaintiff,  that  the   horse   was   sound,  the  defendant 
Breach — that  the  horse  was  unsound.  "he  h!^  was' 

The  second  count  was  on  an  executed  consideration.        •**"**?•    The 

proof  was,  that 

The  defendant  pleaded  the  general  issue.  the  price  agreed 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  the  last  ^^thcuthe  de- 

Assizes,  at  Warwick^  the  plaintiff's  son,  who  was  called  as  ^r^^^^Jl^ 

a  witness  to  prove  the  contract,  stated,  that  the  defendant  p^^^tiff  did  not 

fiuUn  a  profit  of 

said  that  he  would  take  55/.  for  the  horse;  but  that  it  was  4/.  or  5L,  on  ths 
afterwards  agreed  between  him  and  the  plaintiff,  that,  if  ^rse:-^Heid 
the  latter  did  not  gain  4/.  or  5/.  by  the  horse,  the  former  LzSL^J^^ 
was  to  return  1/.  of  the  purchase-money.  Ganiee,  /. 

It  was  thereupon  insisted,  on  the  part  of  the  defenduit, 
Aat  this  was  a  variance,  the  contract  declared  on  being 
absolute  and  unconditional,  whilst  that  proved  was  condi- 
tional, and  depending  upon  a  contingency. 

His  Lordship,  being  of  opinion  that  this  was  a  fatal  va- 
riance, directed  a  nonsuit. 

c  c  2 
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1826.  Mr.  Serjeant  WUde,  on  a  former  day  in  this  Term,  ob- 

tained a  rule  nisif  that  this  nonsuit  might  be  set  aside, 
and  a  new  trial  had. — It  was  not  necessary  to  slate  in  the 
declaration  the  price  paid  for  the  horse ;  at  all  events,  the 
price  being  laid  under  a  videlicet,  no  advantage  can  be 
taken  of  a  mis-statement  in  that  respect.  The  breach  of 
warranty  was  the  cause  of  action.  It  was  only  necessary 
for  the  plaintiff  to  shew  the  consideration  for  that  war* 
ranty.  It  would  have  been  sufficient  to  have  alleged 
in  the  declaration,  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  agree  to 
buy  a  certain  horse  of  the  defendant,  at  and  for  a  certain 
price  to  be  therefore  paid  by  the  plaintiff,  the  defendant 
undertook  that  the  horse  was  sound.  Where  the  whole 
consideration  of  a  promise  is  truly  stated,  and  also  all  such 
parts  of  the  promise  itself,  the  breach  of  which  is  com- 
plained of,  it  is  not  necessary  to  state  in  the  declaration 
other  parts  of  the  promise,  not  qualifying  or  varying  in  any 
respect  the  parts  so  complained  of  as  being  broken  (a). 
The  object  of  the  videlicet  is,  to  relieve  the  plaintiff  from 
strict  proof  of  the  precise  sum.  The  contract  here  was 
founded  upon  a  certain  price.  The  defendant  was  to  re- 
ceive 551.  in  any  event.  It  was  not  necessary  to  state  in 
the  declaration  how  that  agreement  was  modified  by  some- 
thing that  might  afterwards  occur.  In  Crispin  v.  WHUcm' 
son  (6),  the  plaintiffs  declared,  that  they  agreed  to  sell, 
and  the  defendant  to  buy,  certain  goods  and  merchandise, 
to  wit,  three  hundred  and  twenty-eight  chests,  and  thirty 
half-chests,  of  oranges  and  lemons,  at  and  for  a  certain 
price,  to  vAt,  the  price  of  &ZSI.  3s.  Od.  The  contract 
proved  was,  for  three  hundred  and  eight  chests,  and  thirty 
half-chests,  of  China  oranges,  and  twenty  chests  of  lemons, 
without  specifying  price — This  was  held  to  be  no  variance. 

(a)  See   Milei  y.  Sheward,  8         (6)   1  B.  Moore,  547;  S.  C.  8 
East,  7*  Taunt.  107. 
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In  that  case,  Mr.  Justice  Burrough  referred  to  Durstony.         1826. 
Tuihan  (a),  where  the  declaration  stated,  that,  in  consider-       ^^  ^^^^^ 
ation  that  the  plaintiff  would  buy  of  the  defendant  forty-  v, 

five  sheep  for  54/.  lis,  6d,,  the  defendant  undertook  and 
promised  that  they  were  sound;  the  plaintiff  proved  the 
price  to  be  54^.  I2s,  6d,:  Mr.  Justice  BuUer  held  the  vari- 
ance to  be  fatal,  because  the  sum  was  not  laid  under  a 
videlicet,  and  nonsuited  the  plaintiff.  That  appears  to 
have  been  the  principle  upon  which  all  the  cases  have 
turned.  In  the  present  instance,  the  price  was  laid  under 
a  videlicet f  and  therefore  the  plaintiff  was  not  confined  to 
proof  of  the  exact  sum. 

Mr.  Serjeant  Bosanquet  now  shewed  cause.  The  vari- 
ance in  this  case  is  fatal.  It  is  an  established  principle, 
that  a  conditional  contract  cannot  be  declared  upon  as  ab- 
solute. The  whole  consideration  for  the  contract  or  pro- 
mise, the  breach  of  which  is  complained  of,  must  be  fully 
stated  (6);  though  collateral  matters  not  relating  to  the 
subject  matter  in  dispute,  need  not  (c).  Here,  the  terms 
of  the  contract  are  not  fully  and  fairly  stated  on  the  face 
of  the  declaration.  The  contract  declared  on  was  a  war- 
ranty, the  consideration  for  which  was,  the  purchase  of  a 
horse  at  a  certain  price.  A  certain  price,  means  a  price 
absolutely  fixed.  The  proof  was,  not  that  the  horse  was 
purchased  at  a  certain  price,  but,  that  the  plaintiff  was  to 
pay  55/.  for  the  horse,  and  if,  on  the  re-sale,  he  did  not 
make  a  profit  of  4/.  or  5/.,  the  defendant  \^  as  to  return 
him  1/.  The  price,  therefore,  was  conditional  and  un- 
certain ;  and  the  condition  should  have  appeared  in  the 
declaration. 

(o)  3  Term  Rep.  67,  n.  and  that  a  difference  in  any  part 

(6)  In  King  Y.Pippett  (1  Term  is  fatal;  because  the  contract  is 

Rep.  240),  it  was  held,  that,  in  entire. 

cases  upon  contracts,  it  is  neces-  (c)  See  Squier  ?.  Hunt,  3  Price, 

sary  to  set  out  the  contract  truly ;  68. 
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•  ,1826.  [Mr.  Justice  Gaselee. — At  what  time  would  the  pkin- 

B    THE       ^^^*^  right  of  action  against  the  defendant  arise?  Must  he 

0-  wait  until  he  had  sold  the  horse?] 

Bampton. 

Mr.  Serjeant  Wilde ^  in  support  of  the  rule.*— It  cannot 
be  denied,  that  the  whole  consideration  for  the  contract 
must  appear  on  the  face  of  the  declaration.  Here,  the 
price  was  no  part  of  the  consideration,  and  need  not  have 
been  stated  at  all.  If  the  sum  to  be  paid  depended  upon 
a  aontingency,  an  allegation  that  the  horse  was  sold  at  and 
for  a  certain  price  to  be  paid  by  the  plaintiff,  would  suf- 
fice. The  return  of  1/.  of  the  purchase-money  did  not 
depend  on  the  price  paid  by  the  plaintiff  for  the  horse,  but 
upon  the  price  he  might  obtain  for  it  on  the  re-sale.  The 
return  formed  no  part  of  the  consideration  for  the  warran- 
ty. The  inducement  for  the  defendant's  contract  was, 
the  price  that  the  plaintiff  had  agreed  to  pay  him#  It  was 
enough  to  state  the  understanding  between  the  parties  as 
to  the  price,  without  shewing  an  event  that  might  after- 
wards vary  that  price.  The  contract  of  warranty  was 
perfectly  independent. 

Lord  Chief  Justice  Best. — I  am  sorry  that  I  feel  obliged 
to  come  to  the  conclusion  that  this  is  a  fatal  variance.  We 
cannot  too  much  deprecate  attempts  on  the  part  of  a  defend- 
ant to  avail  himself  of  an  objection  of  this  sort,  in  order  to 
rid  himself  of  a  contract.  The  law  of  variances  is  radically 
bad.  Still,  I  have  always  understood  it  to  be  necessary, 
in  declaring  upon  a  contract,  that  the  nature  and  descrip- 
tion of  the  contract  be  fully  and  correctly  set  forth  (a). 
In  all  the  text  writers,  this  is  laid  down  as  an  inflexible  rule. 

(a)  In  Churchill  v.  Wilkins,  ( I  contract  proved  was,  to  deliver  at 

Term  Rep.  447),  the  contract  de-  4f.  per  stone,  and  so  much  more  as 

clared  upon  was,  that  the  defend-  the  plaintiff' paid  to  antf  other  per- 

ant  should  deliver  to  the  plaintiff,  son :  this  was  held  a  fatal  variance, 
all  Lis  tallow  at  As,  per  stone ;  the 
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If  the  description  be  not  truly  disclosed,   the  omission  is  1826. 

fatal.     If  the  contract  be  declared  on  as  absolute,  and  it        BLrri« 
be  proved  to  have  been  conditional,  or  depending  upon  a  ^' 

contingency,  it  is  a  variance.  Here,  the  contract  set  forth  * 
upon  the  record  is,  an  absolute  contract  for  the  purchase 
of  a  horse  at  a  certain  price;  the  proof  is,  of  a  contract 
with  a  condition  annexed  to  it,  viz.  that,  if  the  purchaser 
do  not,  on  the  re-sale  of  the  horse,  realize  a  profit  of  4/. 
or  5/.,  the  vendor  is  to  return  him  1/.  of  the  purchase-mo- 
ney. That  was  the  whole  contract;  and  the  whole  con- 
tract was  the  consideration  for  the  warranty:  it  should, 
therefore,  have  appeared  in  the  declaration.  The  cases 
cited  are  distinguishable  from  this.  There,  it  was  merely 
held,  that  a  variance  between  the  quantities  and  prices  of 
the  goods  contracted  for  laid  in  the  declaration,  and  those 
proved,  was  not  material.  The  case  of  Gladstone  v. 
Neale  (a),  is  to  the  same  effect.  There,  the  defendant 
agreed  to  purchase  certain  hemp  of  the  plaintiff,  at  a  cer- 
tain price  per  ton.  The  quantity  not  having  then  been 
ascertained,  the  contract  described  it  as  being  '^  about 
eight  tons.*'  The  declaration  stated  it  to  be  a  contract 
for  "  eight  tons,"  that  being  found  to  be  the  exact 
quantity.  It  was  objected  at  the  trial,  that  this  was  a 
variance.  The  objection  was  over-ruled  by  Lord  El- 
lenboroughy  and  his  opinion  was  afterwards  confirmed  by 
the  Court,  on  a  motion  for  entering  a  nonsuit.  Mr. 
Justice  Le  Blanc  there  said,  '^  that,  perhaps,  it  might 
have  been  more  accurately  alleged  in  the  declaration,  that 
the  parties  contracted  for  a  certain  quantity  of  hemp, 
the  amount  of  which  was  not  exactly  known  to  them  at  the 
time,  but  which  was  then  supposed  and  described  to  be 
about  eight  tons ;  but  which  afterwards  turned  out  to  be 
eight  tons,"    There,   the   objection  merely  went  to  the 

(fl)  13  East,  410.    See  aho,  Wildman  v.  Glossop,  1  Barn,  &  Aid.  9. 
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1826.         quantity  of  the  article  purchased^  which  was  at  the  time 

unknown  to  the  parties.     Here,  however,  there  was  no 
Blythe  ^  *  '  ' 

V.  difficulty  as  to  the  terms  of  the  contract.    The  objection 

was  not  simply  as  to  a  difference  of  price;  but  a  mis- 
statement of  the  contract  itself,  by  the  omission  of  the 
contingency  which  was  attached  to  it.  If  this  had  been  a 
mere  variance  in  the  price  agreed  upon,  I  should  feel  dis- 
posed to  submit  to  the  authority  of  those  cases;  but  I  am 
not  inclined  to  go  beyond  them.  I  am  of  opinion  that 
the  nonsuit  should  stand. 

Mr.  Justice  Park. — The  cases  cited  for  the  plaintiff  do 
not  assist  him.  It  is  agreed,  on  all  hands,  that,  if  a  con- 
tract be  declared  on  as  an  absolute  contract,  unfettered 
by  any  condition  or  contingency,  proof  of  a  conditional 
contract  will  not  support  the  action.  Here,  the  contract 
clearly  was  conditional,  and  therefore  should  have  been 
declared  on  as  such. 

Mr.  Justice  Burrough. — The  law  requires  the  great- 
est accuracy  in  the  description  of  contracts  in  pleading. 
In  declaring  on  a  contract,  it  is  necessary  to  state  it  truly, 
according  to  its  terms.  Here,  the  contract  was  not  truly 
set  out.  The  price  is  clearly  part  of  the  consideration  for 
the  warranty,  and  therefore  cannot  be  said  to  be  imma- 
terial; it  was  the  substantial  part  of  the  contract. 

Mr.  Justice  Gaselee — The  statement  of  the  price 
agreed  to  be  paid  for  the  horse,  is  only  material  so  far  as 
on  that  would  depend  the  sum  to  be  recovered  back  on  the 
breach  of  the  warranty.  The  sum  agreed  upon  as  the 
price,  is  the  measure  of  the  damages  to  be  given  (a). 
But,  being  laid  under  a  videlicet^  the  price  need  not  be 
strictly  proved.  In  Gladstone  v.  Neale,  the  question  was 
only  as  to  the  quantity  of  the  article  purchased.    In  Cm- 

(n)  See  Camc.'l  v.  Coare,  1  Taunt.  666. 
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pin  V.  Williamson,  there  were  two  allegations  in  the  de- 
claration, one  as  to  the  price,  the  other  as  to  the  quantity. 
The  quantity  was  mis-stated,  and  no  evidence  was  given 
to  shew  that  the  price  was  part  of  the  contract;  yet  this 
was  held  to  be  no  variance.  That  case  is,  in  my  opinion, 
an  answer  to  the  argument,  that  certain  price  means  a 
price  absolutely  fixed.  There  was  no  price  stated  in  the 
contract  there,  and  the  plaintiff  could  only  recover  on  the 
quantum  meruit.  I  cannot  see  any  distinction  between 
that  case  and  the  present.  The  contract  on  the  part  of 
this  plaintiff  was,  to  pay  55/.  for  the  horse.  The  defend- 
ant, the  vendor,  enters  into  two  several  warranties;  the 
one,  that  the  horse  is  sound ;  the  other,  that,  if,  on  the 
re-sale,  the  horse  does  not  produce  to  the  plaintiff  a  pro- 
fit of  4/.  or  5/.,  he,  the  defendant,  will  return  him  1/.  of 
the  purchase-money.  It  was  not  necessary  for  the  plain- 
tiff to  allege  two  breaches  of  the  contract.  He  could  not 
claim  the  1/.,  the  horse  not  having  been  re-sold. 

Rule  discharged  (a). 


1826. 


Blythe 

V. 

Bampton. 


(o)  In  MUes  v.  Sheward  (8  East, 
7),  the  pluntiff  declared,  that,  in 
consideration  of  his  re-delivery  to 
the  defendant  of  an  unsound 
horse,  which  he  had  before  then 
sold  to  the  pluntiff,  the  defend- 
ant promised  to  deliver  to  him 
another  horse  in  lieu,  which  should 
be  worth  90L  and  be  a  young  horse; 
and  then  alleged  a  breach  in  both 
those  respects.  The  declaration 
was  held  sufficient,  though  the 
proof  was  not  only  of  a  promise 
that  the  second  horse  should  be 
worth  80/.,  and  be  a  young  horse, 
bat  also  of  a  warranty  that  it  was 
tound,  and  had  never  been  in  harness. 
And  in  the  case  of  Hands  v.  Btir- 
ton  (9  East,  349),  it  was  held. 


that  proof — that  the  defendant 
agreed  to  sell  his  horse,  warranted 
sound,  to  the  pluntiff,  for  31/. 
10f.,and,  at  the  same  time,  agreed, 
that,  if  the  plaintiff  would  take 
the  horse  at  that  value,  he,  the 
defendant,  would  buy  another 
horse  of  the  plaintiff's  brother, 
for  14/.  14«.,  and  that  the  differ- 
ence  only  should  be  paid  to  the 
defendant — will  support  a  count 
charging  only,  that,  in  considera- 
tion that  the  plwntiff  would  buy  of 
the  defendant  a  horse  for  31/.  \0s,, 
the  defendant  promised  that  it 
was  sound ;  and  that,  in  fact,  the 
pluntiff  did  buy  the  horufor  that 
price,  and  did  pay  to  the  defendant 
the  31/.  10«. 
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Saturday^  GREGORY  V,  DoiDGE  and  Another. 

April  29ih,      ^~ 

An  acknow-        X  HIS  was  an  action  of  repteidn  for  taking  the  plaintiflT's 

by  rfJI^n^tf  In  cattle,  in  a  certain  close  of  the  plaintiff. 

one  who  claims       The  defendant  Doidse  avowed  the  taking,  because  he 

as  heir-at-Iaw  of       ,  .     .    ®  .  . 

the  person  under  Said,  that  the  plaintiff,  for  a  long  time,  to  wit,  &c.,  held 
nant  had  pre^-  ^^^  enjoyed  the  close  in  which  &c.,  as  tenant  thereof  to 
^^predifie  Ae  ^'"^*  Dotdge,  by  virtue  of  a  certain  demise  thereof  to  the 
Utter  from  call-  plaintiff  theretofore  made,  at  and  under  a  certain  yearly 

Ing  in  question  i     i  ,  .  .  i 

the  title  of  the  rent;  and  that,  because  two  years  rent  was  m  arrear,end- 
•  picaof wH^"  ^"8  o"  &c*>  *^6  defendant  Doidge  well  avowed,  and  the 
/«fiKt/,ifitap-     other  defendant,  in  his  behalf,  well  acknowledged,   the 

pear  that  such  ^  *  ^  *  . 

acknowiedg-       taking  &c.,  as  for  and  in  the  name  of  a  distress  for  the 

ment  proceeded  ^         ,  ,  .  ^      r\    •  j 

from  a  misre*      rent  SO  due  and  m  arrear  to  Dotdge. 

Ti^pprehen-        '^^®  plaintiff  pleaded  in  bar,  rum  tenuit:  whereupon  is- 

sion  of  the  na-     gue  was  joined. 

ture  of  the  title 

setup.  At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 

Assizes  for  Cornwall,  it  appeared  that  the  defendant 
Doidge  claimed  as  heir-at-law,  ex  parte  paiemd,  of  a 
person  of  the  name  of  Beare,  who  was  seised  in  fee  of  the 
close  in  question,  and  under  whom  the  plaintiff  had  occu- 
pied ;  that  Beare  died  seised  of  the  close,  ex  parte  matemd, 
and  that  a  person  of  the  name  of  Harvey  also  claimed  as 
his  heir,  disputing  the  title  of  the  defendant  Dotd^e;  that, 
shortly  after  the  death  of  Beare,  the  defendant  Doidge 
and  his  brother  went  to  the  plaintiff's  house,  when  the 
latter  agreed  to  remain  in  possession  of  the  close,  as  te- 
nant to  Doidge,  at  the  same  annual  rent  {viz.  7/.)  as  he 
had  before  paid  to  Beare;  it  being  at  the  same  time  agreed 
between  them,  that  the  price  of  depasturing  some  cattle 
belonging  to  Doidge  should  be  deducted  from  the  amount 
of  the  rent:  and  the  plaintiff  gave  Doidge  Is.  to  bind  the 
bargain,  as  an  acknowledgment  of  his  title.  At  this  time, 
the  plaintiff  was  not  aware  of  the  claim  of  Harney. 

It  was  contended,  on  the  part  of  the  defendants,  that. 
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as  the  plaintiff  had  agreed  to  become  tenant  to  Doidge,  1826. 
and  had  thus  recognized  his  title  as  landlord,  he  could  not  o,(egor 
afterwards  dispute  that  title.  «• 

A  verdict  was  taken  for  the  defendants ;  leave  being  re- 
served to  the  plaintiff  to  move  that  it  might  be  set  aside, 
and  a  verdict  entered  for  him  for  the  sum  of  4/.  4«.  Od., 
if  the  Court  should  be  of  opinion  that  he  could,  under  the 
circumstances,  dispute  the  title  of  Doidge. 

Mr.  Serjeant  Wilde^  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nm,  in  pursuance  of  the  leave  reserved.  He 
cited  and  relied  upon  the  cases  of  Rogers  v.  Pitcher  (a), 
and  Williams  v.  Bartholomew  (6);  in  the  former  of  which 
it  was  held — that,  if  a  tenant,  by  mistake  or  misrepresen- 
tation, pays  rent  to  a  person  not  entitled  to  demand  it,  he 
is  not,  by  such  payment,  precluded  from  giving  evidence, 
on  a  plea  of  non  tenuity  in  replevin  against  the  supposed 
landlord,  to  shew  that  the  latter  is  not  entitled  to  the  rent; 
and  in  the  latter — that,  if^.,  tenant  for  life,  subject  to 
forfeiture,  remainder  over  to  B.,  lease  to  C  for  a  term, 
and  afterwards,  apprehending  that  he  has  forfeited,  ac- 
quiesce in  B,^s  claiming  and  receiving  the  rent  from  C, 
bis  executor  may,  on  shewing  that  he  acquiesced  under  a 
false  apprehension,  recover  from  C.  the  amount  of  the  rent 
erroneously  paid  to  B. 

Mr.  Serjeant  Peake  now  shewed  cause. — It  is  a  general 
principle,  that  a  tenant  cannot  dispute  the  title  of  the 
party  imder  whom  he  holds.  In  Alchome  v.  Gomme  (c), 
to  a  cognizance  in  replevin  for  rent  in  arrear  to  D.  T.  and 
H.  T.,  the  plaintiff  pleaded  in  bar,  that,  before  they  had 
any  interest  in  the  premises,  one  T.  R.  was  seised  thereof, 
and  mortgaged  them  in  fee  to  J.  C. :  and  that,  he  being 

(a)  1  Mareh.541;  5.C.6TauDt.  (c)  9  B.  Moore,  130;  .S.  C.  2 
202.  BiDg.  54. 

{b)  I  Bos.  &  Pol.  326. 
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1826.         SO  seisedy  and  after  the  mortgage  became  absolute,  under 
colour  of  a  certain  pretended  airreement  of  sale  of  the 

Gregory  ^  ° 

V,  premises  between  the  said  T»  R.  and  Z>.  71  and  H.  T., 

the  two  latter  demised  them  to  the  plaintiff,  who  there- 
upon became  possessed  thereof,  and  so  continued  until  the 
time  when  &c. ;  that  J.  C,  the  mortgagee,  afterwards  as- 
sented  to  and  confirmed  such  demise  to  the  plaintiff,  and 
required  him  to  attorn  to  him  as  such  mortgagee;  which 
the  plaintiff  did,  and  agreed  to  pay  him  the  arrears  of  rent 
then  due;  but  that,  he  having  neglected  to  pay  the  same, 
and  the  said  D.  T.  and  H.  T.  not  having  any  legal  estate 
in  the  premises,  J.  C,  as  mortgagee,  distrained  on  the 
plaintiff  for  such  arrears;  who,  in  order  to  prevent  hiis 
goods  from  being  sold  under  the  distress,  necessarily  paid 
such  arrears  to  J.  C,  as  such  mortgagee ;  and  so  no  rent 
was  in  arrear  from  the  plaintiff  to  D.  T.  and  H.  T.  The 
Court  held  this  plea  bad,  on  special  demurrer,  as  it  amount- 
ed in  substance  to  a  plea  of  nil  habuit  in  tenementis.  There, 
the  plaintiff  was  in  possession  under  the  p^rty  who  dis- 
trained. The  case  of  Rogers  v.  Pitcher  is  distinguishable 
from  the  present,  as  there  the  plaintiff  did  not  originally 
receive  possession  from  the  avowant.  Here,  the  demise 
by  the  defendant  Doidge,  soon  after  the  death  of  BearCy 
puts  the  plaintiff  in  the  same  situation  as  if  he  had  origin- 
ally received  possession  under  Doidge.  The  plaintiff  not 
only  acknowledged  the  title  of  Doidge  in  the  first  instance, 
but  he  has  continued  to  occupy  for  two  years  under  the 
agreement,  without  disputing  it. 

Mr.  Serjeant  Wilde ^  in  support  of  his  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Best. — This  was  an  action  of  re- 
plevin. The  plaintiff,  by  his  plea,  denies  the  holding  un- 
der the  defendant  Doidge.  It  appears  that  the  close,  in 
respect  of  which  the  distress  was  taken,  was  originally  held 
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by  the  plaintiff,  under  one  Beare.    On  the  death  of  Beare^         1826. 
the  defendant  Doidge,  claiming  to  be  entitled  to  the  pre-      greoohy 
mises  as  his  heir-at-law,  induced  the  plaintiff  to  assent  to       _  t^* 

POIDOC. 

become  tenant  of  the  premises  to  him.  The  plaintiff  did 
not  then  know  the  nature  of  Doidge^s  title.  The  question 
now  is,  whether  the  plaintiff  can,  after  what  he  has  done, 
shew  that  Doidge  is  not  his  landlord.  I  am  of  opinion, 
that,  as  the  plaintiff  did  not  come  in  under  Doidge^  and 
made  the  agreement,  with  him  in  ignorance  of  the  defect  . 
in  his  title,  he  is  not  thereby  precluded  from  shewing  that 
Doidge  had  nothing  in  the  premises.  It  is  a  general  prin* 
ciple,  that  payment  of  rent  by  mistake  will  not  create  the 
relation  of  landlord  and  tenant.  If  authority  were  neces- 
sary, this  point  has  been  expressly  decided  in  Rogers  v. 
Piicher,  which  case  is,  in  all  its  circumstances,  completely 
applicable  to  the  present.  If  a  person  continue  in  posses- 
sion of  premises  which  be  originally  occupied  under  ano- 
tber^  and  a  stranger  afterwards  require  him  to  pay  rent, 
if  he  make  such  payment  by  mistake  or  under  a  misrepre- 
sentation, he  is  not  precluded  from  calling  in  question  the 
right  of  the  party  making  the  demand  on  bun.  In  Williams 
T.  Bartholomew tMr,  Justice  Buller  said  (a),  that,  if  the  te- 
nant could  have  proved  that  his  attornment  proceeded  on 
th^  misrepresentation  of  him  who  claimed  as  remainder- 
man, he  might  have  proved  that  another  was  still  alive  and 
entitled ;  and  Mr.  Justice  Heath  said :  "  Suppose  a  lease 
made,  and  a  person  claim  as  heir-at-law,  to  whom  the  rent 
is  paid,  and  afterwards  the  true  heir-at-law  is  discovered, 
will  it  be  said  that  he  shall  not  recover?'*  In  Fennery. 
Duplock  and  Another  (ft),  it  was  held,  that  payment  of 
rent  by  a  tenant  to  bis  landlord,  after  the  title  of  the  lat- 
ter had  expired,  and  after  the  tenant  had  received  notice 
of  an  adverse  claim,  did  not  amount  to  a  virtual  attorn- 

id)  I  Bob.  &  Pul.  328.  (b)  9  B.  Moore,  38;  5.  C.  2  Bing.  ]0. 
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menty  nor  create  a  nev  tesanoy,  nor  eonstitute  an  ad^now* 
ledgment  of  a  continuance  of  title  in  the  Itodiord^  unless, 
at  the  time  of  such  payment,  the  tenant  was  acquainted 
vnth  the  precise  nature  of  the  adverse  chum,  or  the  grounds 
on  which  his  landlord's  title  had  terminated.  In  Alchome 
?•  Gomme,  the  plaintiff  came  in  under  the  person  whose 
title  he  intended  to  dispute.  Here,  the  plaintiff  came  in 
under  Beare,  and  not  under  Doidge;  therefore,  he  had  a 
.  right  to  dispute  the  title  of  the  latter. 


Mr.  Justice  PARK.^-It  is  a  clear  rule  of  law,  that  a 
tenant  shall  not  dispute  the  title  of  the  landlord  under 
whom  he  holds.  Here,  the  plaintiff  was  let  into  pos- 
session under  a  former  owner;  his  acknowledgment  of 
the  title  of  Doidge  proceeded  either  from  fraud  on  the 
one  side,  or  misapprehension  on  the  other.  The  cases  of 
Rogers  v.  Pitcher^  and  Fetmer  r.  Duplock^  are  precisdy 
in  point.  In  Alchome  y*  GommCi  the  tenant  came  in,  in 
the  first  instance,  under  the  landlord  whose  title  he  wished 
to  dispute. 

Mr.  Justice  Burrough,  and  Mr.  Justice  Gaselee,  con- 
curring— 

Rule  absolute. 


Monday^ 
May  \it* 


Sprott  «?.  Powell  and  Fowler. 


At  a  ipcciai       ThIS  WES  an  action  of  assumpsit^  brought  by  the  plain- 
vestry,  it  was  .         1      1  /.     1  .  • 
moived,  **  that   tiff,  an  attorney,  agamst  the  defendants,  two  magistrates 

pwfe^T*"'  of  the  county  of  Kent,  to  recover  the  amount  of  his  bill  of 
^dfut  the  pa-^  costs,  for  defending  a  bill  of  indictment  preferred  agunst 
pahr  of  a  Ugh-     the  inhabitants  of  Speldhurst,  for  not  repairing  a  road. 

way»  should  be 

opposed;  and 

that  the  surveyors  be  desired  to  take  the  necessary  steps  for  carrying  this  resolution  into  eSect:** 

— Held,  that  the  inhabitants  who  had  signed  the  resolutions  were  not  personally  fpomjliit  for 

the  costs  of  the  attorney  employed  by  the  surveyors  for  this  purpose. 
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At  the  trial,  before  the  Lord  Chkf  Baron,  at  the  last       .1^^- 
Aaskes  at  MakUtane,  the  following  fatts  appeared  in  evi- 
denee: — 

In  April,  1821,  at  a  special  vestry  holden  for  the  parish 
of  Speldhurttf  at  which  the  defendants  and  several  other 
parishioners  were  present,  the  following  resolutions  were 
entered  into: — 

**  Speldhursi  Pariah. — At  a  special  vestry  held  in  the 
said  parish,  on  Friday,  the  27th  April,  1831,  pursuant  to 
public  notice,  for  the  purpose  of  taking  into  consideration 
the  propriety  of  resisting  an  indictment  instituted  against 
the  inhabitants  of  the  said  parish,  to  compel  them  to  re- 
pair a  certain  piece  of  road.  Resolved — 
.    «  First — That  the  above  indictment  be  opposed. 

"  Secondly — That  the  surveyors  be  desired  to  take  the 
necessary  steps  for  carrying  the  first  resolution  into  ef- 
fect." 

These  resolutions  were  signed  by  the  chairman,  the  two 
defendants,  and  five  other  parishioners  who  attended  the 
vestry ;  but  nothing  was  said  as  to  employing  an  attorney. 
The  plaintiff  was  the  vestry-clerk,  and  was  present  as  such 
at  the  meeting.  The  then  surveyor  of  the  highways,  Ro^ 
beri  Fry,  afterwards  gave  the  plaintiff  instructions  to  de- 
fend the  indictment,  which  he  accordingly  did.  In  Octo- 
ber, 1824,  he  delivered  his  bill  of  costs,  which  amounted 
to  292/L  19«.  7t/.,  to  the  then  surveyor,  James  Richardson. 
This  bill  was  headed — **  The  Surveyors  of  the  parish  of 
Speldhurst,  debtors  to  Walter  Sprott.'*  Richardson,  the 
surveyor,  refusing  to  pay  this  demand,  the  plaintiff  com- 
menced the  present  action. 

It  was  contended,  on  the  part  of  the  defendants,  that, 
by  signing  the  resolutions  entered  into  at  the  vestry,  they 
I^ad  incurred  no  personal  liability ;  and  that  the  surveyor 
of  the  highways  for  the  time  being  was  the  person  re* 
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sponsible,  he  being  empowered  to  raise  money  for  sncti 
purposes,  by  a  rate  on  the  inhabitants,  according  to  the 
mode  pointed  out  by  the  statute  13  Geo.  3,  c.  78,  s. 
65(a). 

The  Lord  Chief  Baron  refused  to  nonsuit  the  plaintiff, 
but  said,  that,  as  the  case  raised  a  question  of  consider- 
able importance,  he  would  reserve  it  for  the  consideration 
of  the  Court.  His  Lordship  referred  to  the  case  of  Hig* 
gins  V.  Livingston  (£),  argued  in  the  House  of  Lords,  on 
an  appeal  from  the  Coiirt  of  Session  in  Scotland,  on  the 
construction  of  a  turnpike-act;  where  trustees,  appointed 
with  the  usual  powers,  bbrrowed  money  on  their  own  se- 
curity, and,  in  an  action  brotight  by  one  for  contribution, 
it  was  held  that  each  trustee  was  persbhailly  Kable. 

The  Jury,  under  his  Lordship's  direction,  returned  a 
verdict  for  the  plaintiff,  for  the  amount  of  his  bill. 

Mr.  Serjeant  Toddy,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  upon  the  point  reserved.  He  cited  the 
cases  of  Lanchester  v.    Tricker{c),  and  Lanchester  v. 


(a)  By  which  it  is  enacted — 
'<  That,  if  the  inhabitants  of  any 
parish,  township,  or  place,  shall 
agree,  at  a  yestry  or  public  meet- 
ing, to  prosecute  any  person  by 
indictment,  for  not  repairing  any 
highway  within  such  parish,  town- 
ship, or  place,  which  they  appre- 
hend such  person  was  obliged  by 
law  to  repair ;  or  for  committing 
any  nuisance  upon  any  highways ; 
or  shall  agree  at  such  vestry  meet- 
ing to  defend  any  indictment  or 
presentment  preferred  against  any 
such  parish,  township,  or  place ;  it 
shall  and  may  be  lawful  for  the 
surveyor  of  such  parish,  township, 
or  place,  to  charge  in  his  account 


the  reasonable  expenses  incurred 
in  carrying  on  or  defending  such 
respective  prosecutions,  after  the 
same  shall  have  been  agreed  to  by 
such  inhabitants  at  a  vestry  or 
public  meeting,  or  allowed  by  a 
Justice  of  the  Peace  within  the  li- 
mit where  such  highwray  shall  be; 
which  expenses,  when  so  agreed 
to  or  allowed,  shall  be  paid  by 
such  parish,  township,  or  place, 
out  of  the  fines,  forfeitures,  com- 
positions, payments,  and  assess- 
ments, authorized  to  be  collected 
and  raised  by  virtue  of  this  act." 

(b)  Not  reported. 

(c)  8  B.  Moore,  20;  S.  C.  I 
Bing.  201. 
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tVewer  (a) ;  in  the  latter  of  which  it  was  held,  that  a  pa-  1826. 
rishioner,  by  attending  a  vestry  meeting,  and  signhig  an 
order  for  the  repairs  of  the  church,  does  not  become  per- 
sonally or  individually  liable.  There,  the  plaintiff,  who 
was  one  of  the  churchwardens,  and  had,  in  that  character 
been  sued  by  the  tradesmen  employed  by  him  to  do  the 
repairs,  sought  to  recover  from  the  defendant,  who  was 
one  of  twenty  parishioners  that  had  attended  the  vestry, 
and  signed  the  order,  a  proportionate  part  of  the  sum  that 
he  had  been  obliged  to  pay;  and  Lord  Chief  Justice  Be^t 
aaid(6):  **  The  repairs  were  not  to  be  paid  for  by  the 
persons  signing  the  order,  but  as  pointed  out  by  law,  viz* 
by  a  rate  on  all  the  parishioners  who  were  chargeable; 
and  the  personal  liability  of  those  who  went  to  the  vestry, 
cannot  be  implied  from  their  mere  attendance  there,  but 
only  as  being  liable  to  the  rate  to  be  imposed  on  them 
-thereafter,  and  to  which  all  the  parishioners  who  were 
-rateable  were  equally  liable  to  contribute*** 

Mr.  Serjeant  Bosanqueif  and  Mr,  Serjeant  Wilde,  now 
•shewed  cause. — On  principle  and  authority,  the  plaintiff  is 
clearly  entitled  to  retain  his  verdict.  The  relative  situa- 
tions of  the  parties  are  these:  The  plaintiff  was  the  vestry- 
clerk  of  Speldhurst  psLTiBh ;  the  defendants  attended  as 
inhabitants  at  a  vestry  meeting.  At  that  vestry,  resolu- 
tions were  entered  into,  and  signed  by  the  defendants, 
authorizing  the  surveyors  of  the  parish  to  take  the  neces- 
sary steps  to  defend  an  indictment  preferred  against  the 
parish  for  the  non-repair  of  a  highway.  The  plaintiff  was 
accordingly  employed  by  one  of  the  surveyors,  to  carry 
into  effect  the  resolutions  of  the  vestry ;  and,  although  the 
name  of  the  plaintiff  was  not  expressly  mentioned  in  the 
resolutions,  as  the  party  to  whom  the  matter  was  to  be 

(a)  9  B.  Moore,  688;  S.  C.  2  Bing.  361.  (6)  9  B.  Moore,  698. 
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1826.  entrusted,  yet  the  finding  of  the  Jury  places  him  in  the 
same  situation  as  if  he  had  actually  been  retained  by  tht 
vestry.  The  persons  who  attended  this  vestry  are  not  to 
be  considered  as  standing  in  the  situation  of  mere  public 
trustees,  but  as  being  individually  liable  to  contribute  to 
the  repairs  of  the  road ;  which  liability  they  sought  to 
evade.  Those  who  take  upon  themselves  to  authorize  the 
contracting  of  an  expense,  should  see  that  they  have  in 
their  hands  funds  wherewiA  to  defray  that  expense;  or, 
at  all  events,  that  they  have  the  means  of  obtaining  them. 
If  they  direct  a  party  to  do  certain  acts,  and  he  does  them, 
thereby  incurring  charges,  he  must  necessarily  look  to 
them  to  reimburse  him.  This  is  a  far  stronger  case  than 
thlit  of  trustees  of  roads  or  of  navigations,  appointed  under 
acts  of  Parliament,  who  have  no  interest  in  the  subject- 
matter  $  and  yet,^  if  they  give  an  order  in  their  public  ctuo- 
HCter  of  trustees,  unquestionably,  they  are  personally  lia- 
ble to  the  individual  they  employ.  The  cases  of  Lanche*- 
ter  V,  Tricker,  and  Lanchester  v.  Frewer^  stand  on  grounds 
very  different  from  the  present*  The  plaintiff,  in  those 
cases,  was  one  of  the  churchwardens  of  the  parish  of  «Sf. 
James^  Bury  St,  Edmonds.     At  a  meeting  of  the  vestcy, 

-  it  was  resolved,  that  certain  repairs  should  be  done  to  the 
tower  of  the  parish  church.  The  repairs  were  accordingly 
done,  and  the  plaintiff  was  sued  by  the  persons  he  had 

.  employed  to  do  the  work,  and  eventually  was  compelled 
to  pay  their  demands.  He  afterwards  sued  his  co-churdi- 
warden  (the  defendant  in  the  first  action),  and  recovered 
against  him  one  half  of  the  amount.  He  then  sued  the 
defendant  in  the  second  action,  to  recover  a  further  pro- 
portionate part  from  him,  he  being  one  of  the  persons  who 
had  signed  the  resolutions  at  the  vestry.  The  Court  heU, 
that  the  defendant  was  not  liable  to  contribute  to  the  re- 
pairs ;  but  that  it  was  the  duty  of  the  churchwardens  to 
impose  a  rate  upon  the  parishioners  for  that  purpose. 
There,  it  was  properly  the  business  of  the  churchwardens 


IN  THE  SEV£NTU  YEAR  OF  GEO.  IV.  40^ 

%a  employ  the  artificers  in  doing  the  necessary  repairs^  ^B2S. 
Here,  the  surveyor  was  the  mere  agent  of  the  vestry,  by 
whose  resolution  he  was  directed  to  take  all  necessary 
steps  in  the  opposing  the  indictment.  It  was  the  business 
of  the  vestry  to  retain  an  attorney,  and  they  authorized 
the  surveyor  to  do  so.  In  Horsley  v.  Bell  (a),  a  bill  was 
filed  by  the  undertaker  of  a  navigation  in  Yorkshire, 
ilgainst  the  commissioners  named  in  the  act  of  Parliament 
by  which  the  concern  was  regulated,  who  had  signed  se- 
veral  orders.  Three  questions  were  raised — First ,  whe- 
ther the  defendants  were  personally  liable — they  contend- 
ing that  they  were  merely  exercising  a  public  trust,  and 
that  the  credit  was  given  to  the  undert|iking  itself^  not  to 
them  personally  |  and,  therefore,  that  the  remedy  was  on- 
ly til  rem — Secondly y  whether  all  who  had  been  present 
at  any  of  the  meetings,  and  had  signed  some,  but  not  all 
of  the  orders,  were  liable  as  to  all  the  orders,  or  only  as  to 
those  which  they  had  respectively  signed — Thirdly ,  whe- 
ther the  plaintiff's  remedy  was  in  equity,  or  only  at  com- 
mon law.  The  Lord  Chancellor,  considering  the  case  one 
of  novelty  and  importance,  was  assisted  by  Mr,  Justice 
Gould  and  Mr.  Justice  Ashhurst,  the  latter  of  whom 
said:  **  The  principal  question  is,  whether  the  defendants 
are  liable  in  their  private  capacities,  or  the  plaintiff  has 
given  credit  to  the  fund.  I  think  the  defendants  are  /^* 
mmally  liable ;  it  would  be  hard  that  the  plaintiff,  who 
has  done  the  work  at  a  reasonable  price,  without  any  ex- 
trsMdinary  profit,  should  have  no  remedy."  So,  in  Ea- 
ton  V.  liell{b)f  by  an  inclosure-act,  the  commissioners  were 
empowered  to  make  a  rate  to  defray  the  expenses  of  pass- 
ing and  executing  the  act;  and  it  was  enacted,  that  per- 
ams  advancing  money  should  be  repaid  out  of  the  first 
nMHiey  raised  by  the  commissioners;  expenses  were  incur- 
red in  the  execution  of  the  act,  before  any  rate  was  made; 

(a)  1  Brown's  Cb.  Gas.  101,  n.  (b)  5  Bam.  &  Aid.  34. 
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to  ^efiray  these  expenses^,  the  comnlisnoners  gave  drafts 
Upon  tbcis  bankera,  requiring  them  to  pay  the  sums  tiiere* 
in  mentioned  ''on  account  of  the  public  drainage,  and  to 
place,  the  same  to  their  account,  as  commissioners ;  **  the 
bankers,  during  a  period  of  six  years,  continued  to  ad- 
yance  considerable  sums  by  pajring  these  drafts — it  was 
held,  that  the  commissioners  were  personally  responsibfe 
to  the  bankers  for  the  drafts  so  made  (a).  Lord  Chief 
Justice  Abbott  there  said  (6):  ''  Upon  principle,  as  well  as 
upon  the  authority  of  the  case  ofHorsleyy.  Bell,  I  am  clear- 
ly of  opinion,  that  the  commissioners  in  this  case  were  per- 
sonally hable;"  and  Mr.  Justice  Bayley  said(e):  "The 
ibnii  of  the  draft  is,  '  to  pay  A*  B.,  or  bearer,  on  account  of 
the  public  drainage.'  The  persons,  therefore,  who  signed 
that  order,  assert  that  the  money  is  to  be  applied  to  the 
purpose  of  the  public  drainage.  The  draft  then  goes  on, 
*  and  place  the  same  to  our  account,  as  commissioners  of 
the  indosure-act.'  Therefore,  the  money  is  to  be  placed 
to  their  debit  in  the  account  which  they  have  o^  commis- 
sioners. It  does  not  say, '  place  the  same  to  the  account 
of  the  inclosure ; '  but,  '  to  our  account  as  commissioners** 
Now,  the  defendants  must  have  known  what  they  had 
collected,  and  what  means  they  had  of  collecting  more; 
and  they  ought  to  have  taken  care,  before  they  drew 
drafts,  that  they  had  money  to  reimburse  the  persons  who 
advanced  money  on  those  drafts."    So,  here,  the  vestry- 


(a)  By  an  act  of  Parliament  for 
the  establishment  of  a  market, 
and  the  repair  of  roads,  in  the 
town  of  Bognor,  in  Sussex,  the  ex- 
penses attending  the  passing  of 
the  act  were  directed  to  be  pud 
011^  of  the  tolls  raised  or  levied,  or 
to  he  raised  or  levied,  under  it. 
The  attorney  who  procured  the 
act,  sued  the  clerk  to  the  commis- 
sioners   named  therein,  for  the 


amount  of  Ms  bill — it  was  bdd, 
that,  to  entitle  him  to  recover,  he 
was  bound  to  shew  that  there  were 
in  the  hands  of  the  commissioners, 
funds  which  had  been  raised  or  le- 
vied by  tolls,  or  otherwise,  suffi- 
cient to  satisfy  his  demand.  Aa^ 
drews  v.  Dally,  1  Moore  &  Payne, 
490. 

(6)  5  Barn.  &  Aid.  40. 

(c)Ib.41. 
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men,  before  they  signed  the  resolutions^  should  have  known  1826. 
whether  they  had  the  means  of  defraying  the  expenses  of 
the  person  they  employed.  It  was  no  part  of  the  duty  of 
the  surveyor,  to  defend  the  indictment:  in  carrying  into 
e£Fect  the  resolutions  of  the  vestry,  by  appointing  an  at- 
torney to  conduct  the  defence,  he  was  not  acting  in  the 
cbiaracter  of  surveyor,  but  merely  in  his  individual  capa- 
city, as  agent  for  the  vestry.  Trustees  or  commissioners 
under  canal  or  turnpike-acts,  and  the  like,  may  certainly 
contract  in  such  a  manner  as  to  exclude  any  personal  lia- 
bility ;  but  then  it  is  incumbent  on  them  expressly  to  do 
so.  The  only  case  that  forms  an  exception  to  this,  is  that 
of  an  officer  who  gives  orders  for  regimental  supplies. 
The  plaintiff,  unless  he  can  recover  against  the  defend- 
ants, has  no  remedy  against  any  one.  The  surveyor,  by 
whom  he  was  employed,  merely  acted  as  the  agent  of  the 
inhabitants  assembled  in  vestry.  Those,  therefore,  who 
were  present  at  the  vestry  were  the  real  parties  employing 
the  plaintiff,  and  the  parties  who  ought  to  be  responsible. 
The  proceedings  incident  to  the  indictment  continued  for 
three  years.  The  surveyors  are  appointed  annually.  The 
plaintiff  could  not  apportion  his  charge.  In  a  case  of 
Brook  V.  Guest i  tried  before  Lord  Chief  Justice  AbboU^ 
at  the  Stafford  Summer  Assizes,  in  1 825,  his  Lordship 
held  a  churchwarden  personally  responsible  to  an  indivi- 
dual whom  he  had  employed  to  draw  plaps  of  a  church  for 
the  inspection  of  the  commissioners  for  building  new 
churches,  imder  the  statute  58  Geo.  3,  c.  41. 

Mr.  Serjeant  Taddyy  in  support  of  his  rule. — Persons 
who  attend  vestries  for  a  given  purpose  known  to  the  law, 
and  which  the  vestry  is  competent  to  discharge,  do  not 
c(Hitract  individually.  The  plaintiff  was  not  employed  by 
the  vestry,  but  by  the  surveyor.  This  case  is  diffisrent 
from  that  of  commissioners  or  trustees  under  inclosure, 
navigation,  or  turnpike-acts,  who  are  voluntarily  appoint- 
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IB26.  ed,  aiid  ar^  tlie  persons  who  give  directions;  they  are 
acting  for  particular  purposes,  and  not  in  the  discharge 
of  any  public  duty,  or  as  belonging  to  a  public  body  known 
to  the  law.  The  vestry,  by  the  common  laW|  represents 
the  whole  parish.  A  vestry-man  who  concurs  in  a  reso^ 
lution,  does  not  thereby  become  personally  liable.  The 
eases  of  Lanchester  v.  Tricker^  and  Lancheiter  v.  Frewer^ 
are  decisive  upon  this  point.  The  resolution  in  question 
was  a  general  resolution,  applicable  to  the  general  affain 
of  the  parish.  Personal  liability  was  not  contemplated.^ 
The  attending  at  vestries  is  a  public  duty;  the  circum- 
stance of  a  vestry  meeting  for  public  purposes,  excludes 
the  idea  of  such  a  responsibiUty  attaching  to  the  indivi« 
duals  composing  it.  Were  it  otherwise,  none  would  attend 
vestries.  In  Brook  v.  Guest,  the  order  was  given  by  the 
churchwarden  personally,  and  was  totally  unconnected 
with  any  public  duty:  that  was  the  ground  of. the  deci- 
sion. Here,  it  was  in  the  discretion  of  the  surveyor  to 
appoint  an  attorney  or  not.  The  defendants  never  inter- 
fered in  the  business,  further  than  signing  the  resolutions. 
The  plaintiff  himself  recognized  the  surveyor  as  the  per- 
scm  by  whom  he  had  been  employed ;  for,  bis  bill  was,  in 
the  first  instance,  sent  in  to  him. 

Lord  Chief  Justice  Best. — I  do  not  mean  to  questioD 
the  propriety  of  any  of  the  decisions  to  which  we  have 
been  referred.  I  fully  acquiesce  in  them;  but  I  am  clear-, 
ly  of  opinion  that  they  have  nothing  to  do  with  this  case. 
In  all  those  cited  for  the  plaintiff,  the  commissioners  volun- 
tarily became  such;  they  put  themselves  forward.  They 
stand  in  a  very  different  situation  from  inhabitants  of  a 
parish  concurring  in  acts  done  by  the  parishioners  in  ves'^ 
try  assembled.  As  to  their  liability  to  the  repairs  of 
highways,  their  case  is  materially  distinguishable  froib  that 
of  commissioners  under  turnpike-acts,  who  have  power  to 
raise  tolls,  and  thereby  reimbarse  th^pnaelves  for  any  ne« 


*    •  * 
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cesAary  outlay.  I  agree  with  the  opinion  expressed  by  1826. 
Lord  Thurlow  in  Horsley  v.  BeU — '^  Who  would  make 
a  contract  on  the  credit  of  toUsi  which  it  is  in  the  power 
of  the  commissioners  to  raise  or  not  at  pleasure?  Then) 
upon  whose  credit  roust  the  contract  be?  Certainly  that  of 
the  commissioners  who  act.  It  is  their  faulty  if  they  enter 
« -into  contracts,  when  they  have  not  money  to  answer  them» 
They  have  made  themselves  liable  by  their  own  acts."  It 
would  be  unjust  in  such  a  case  to  allow  these  commission- 
ers to  turn  round  and  say  that  they  have  no  funds,  when 
the  money  or  goods  were  furnished  to  them  upon  the 
faith  of  their  possessing  funds,  or  the  means  of  ac- 
quiring them.  The  only  excepted  instance  that  I  am 
aware  of,  is  that  of  a  corporation.  The  case  put  by  my 
brother  WiUe^  of  an  officer  giving  orders  for  supplies  for 
•hk  regiment,  involves  altogether  a  different  principle;  he 
J8  known  to  contract  only  as  a  government  agent.  In 
Higgins  V.  LivingsioHf  the  parties  sought  to  be  charged 
■were  commissioners  under  a  turnpike-act,  who  were  in- 
.veated  with  the  usual  powers  for  making  contracts,  raising 
toUsf  and  borrowing  money  for  the  purposes  of  the  act; 
jind  they  had  the  means  of  reimbursing  themselves  for  any 
liability  that  they  might  incur«  How  are  vestry-men  to 
reimburse  or  indemnify  themselves?  In  Broolc  v.  Guest , 
the  defendant  wa^  churchwarden,  and,  as  such,  might 
Jiave  imposed  a  rate  on  the  parishioners  for  any  expense 
mwMsarily  inenrred  by  him  in  his  official  capacity.  In 
JLamehetter  v*  Tricker^  several  parishioners  attended  at  a 
vestry,  and  signed  resolutions  authorizing  the  church^ 
•wardens  to  cause  the  tower  of  the  parish  church  to  be 
repaired;  the  repairs  were  done;  a  rate  was  made  by  the 
churchwardens  to  defray  the  expenses ;  this  rate  was,  on 
appeal, quashed;  pendmg  the  appeal,  the  plaintiff,  one  of 
the  churchwardens,  was  sued  by  the  tradesmen,  and 
eventually  obliged  to  pay  the  whole  charge  for  the  work 
done;  be  thereupon  sued  his  co-churchwarden  for  con- 
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1826.  tributien;  the  defendant  pleaded  in  abatement,  the  iion« 
joinder  of  those  parishbners  who  attended  the  meetmg 
aal  signed  the  resolutioii — the  Conrt  held  the  plea  bad, 
and  said  (a):  ''If  the  doctrine  contended  for  were  sanc- 
tioned, it  would  have  the  effect  of  rendering  every  parish- 
ioner liable ;  in  which  case,  it  would  be  necessary  that  all 
should  be  joined  in  the  action*  The  persons  who  attend- 
ed and  signed  the  orders  of  vestry,  acted  merely  as  ves- 
try-men, and  affixed  their  signatures  in  diat  character  oalgr, 
without  any  intention  to  rendc^r  themselves  individually 
ojr.p^rsonally  liable.**  The  ph^intiff  recovered  in  that  ac- 
tion one  halfof  the  amount  which  he  bad. been, called  up^ 
on  |o  pny^.  He  i^r wards  brought  am  vLCiU^  {Z^cuifkfi^ 
v«  l^ftip^J  again^  op9  of  the  individuals  who  kfd  signed 
th^  resdution  at  the  vestry,  for.  a  fiirth^  pi^pfaii^Qate 
part^of  the  expense*rbut.  the  Cgiirt  hesUls  that  i|]|e  4^ 
fenda^t's  having  sjgnedtbe  resolutioadid  not  fep^c^r  hin 
personally  liable  for  any  part  of  the  consequent jexpeoses. 
The  case  of  EaUm  v«  BeU,  waa  decided  on  the  same  .prin- 
ciple«  .  It  was  there  Jiolden,  that  commissionera  under  an 
in/dosure-act,  by  which  they  were  empowered  to  make  a  rate 
for  defraying  the  expenses  of  executing  the  act,  wereliaWe 
to  tlieir  bankers  for  advances  made  in  respect  xif;thein- 
closure.  '  Mr.  Justice  Bayley  said  (6):  ''The  defendants 
must  I^ave  known  what .  they  had  collected,  and  what 
meaos.  they  had  of  collecting  more;  and  they  ougfatiobave 
taken  care,  before  they  drew  drafts,  that  they  had  money 
to  reimburse  the  persons  who  advanced  money  on  those 
drafts*'*  hi,  that  case,  the  defendants  were  held  to  be  an- 
swerable, on  the  ground  that  they  had  power  to  ndie 
money  by  making  rates,  and  thereby  to  reimburse  them- 
selves. Here,  the  defendants  have  no  such  power*  This 
is  not  at  all  like  the  case  of  a  party  voluntarily  accepting 
a  commission  to  do  certain  acts,  accompanied  with  a  power 


•  •* 


(a)  8  B.  Moore,  22.  <6)  5  Barn.  Sc  Ald.41. 
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to  levy  HtBt  ot  toll«,  by  way  of  indemnity.  The  defend^  ^8261 
ants  merely  attended  a  restry.  The  indiTiduals  compo»« 
ifig  that  vestry  did  not  employ  the  plaintiff;  but  they  de*  ^  v. 
nted  the  ^rveyor  of  the  highways  to  do  that  which  form- 
ed part  6f  his  duty.  If  the  surveyor  had  proceeded  ac- 
e6rdikig  to  the  dff eetiotis  of  the  66th  section  of  the  statute 
{iff^'Geo.  8,  e.  78),  his  expensed  would  haie  been  allowed, 
and  paid  in  the  ihanner  thereby  directed ;  that  is;  **  out 
of  the  fines,  forfeitures,  eompositions,  payments,  and  as« 
iesstnents  authorised  to  be  collected  and  raised  by  virtue 
of  the  act**  The  vestry  are  not  to  undertake  the  prose-* 
cation  or  defence  of  indictments,  but  only  to  put  the  sur- 
Yieyor  in  vtotion.  That  is  all  that  these  d^fendahts  have 
iiOiiei  Tlief«  is  nothing  to  shew  a  personal  undertaking 
b^^lM  defendants,  or  by  the  other  parties  who  attended 
die  vestry,  to  pay.  All  that  the  vestry  had  to  do.  Was,  to 
call  upon  the  surveyor  to  do  his  doty,  and  to  examine  the 
ehai^ges  in  his  accounts,  and  approve  them  if  found  rea- 
aonaiUe.  Besides,  it  appears  that  this  indictment  was  in 
progress  for  three  or  four  years.  Therefore,  if  the  law 
was  as  is  contended  for  on  the  part  of  the  plaintiff,  every 
mhabitatit  of  a  parish  would  be  placed  in  this  situation — 
if  he  attended  at  a  vestry,  and  signed  resolutions  at  such 
rertry,  directing  certain  acts  to  be  done,  and,  soon  after, 
celtiied  to  be  an  inhabitant,  and  retired  to  a  distant  part, 
he  might  be  called  upon,  years  afterwai'ds,  to  contribute 
towards  expenses  incurred  in  the  prosecution  of  that  over 
which  he  had  no  control,  from  which  he' derived  no  be- 
nefit, and  for  which  he  had  no  power  to  reimburse  him- 
seif  out  of  any  parochial  fund  or  rate*  The  plaintiff 
should  have  delivered  his  bill  (which  it  appears  amounted 
fo  upwards  of  2901.)  from  time  to  time,  as  the  business 
proceeded,  in  order  that  the  parish  might  be  enabled  to 
judge  whether  or  not  it  would  be  advisable  to  defend  at 
so  great  an  expense.  This  they  would  have  been  enaUed 
to  do,  if  the  plaintiff  had  made  application  to  the  surveyor 
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1826.  within  a  reasonable  tune.  An  equal  rate  might  then  hk?e 
been  aasesBed  upon  each  inhalntant  "If (as  I  said  in 
Lanckester  v.  tVetoer)  we  were  to  hold,  that  the  present 
action  could  be  maintained,  it  would  establish  this  prind- 
ple>  vis.  that,  if  a  parishioner  attends  a  vestry  meeting, 
and  signs  an  order  for  the  repairs  of  his  church  (or  fof 
any  other  purpose),  although  he  has  no  intention  of  con« 
tracting  any  personal  liability,  or  rendering  himself  re- 
sponsible with  others  who  might  attend  at  such  restry, 
still  that  he  would  be  liable  to  pay.  If  that  were  law,  it 
would  produce  the  greatest  injustice,  inasmuch  as  all  pre<r 
sent  would  be  liable  to  contribute  alike;  and  a  person 
who  had  but  five  pounds  a-year  in  the  pariJBh,  might  be 
called  on  to  pay  as  much  as  a  man  who  had  a  thousand  ;  and 
but  few  would  be  found  to  attend  vestry  meetings,  if  diey 
were  to  be  subjected  to  such  a  responsibility/* 

As,  therefore,  the  act  of  these  defendants,  in  attending 
the  vestry,  and  signing  the  resolutions  there  entered  into^ 
does  not  amount  to  an  undertaking  to  make  themsehret 
personally  responsible,  but  was  merely  done  for  the  pur- 
pose of  putting  the  surveyor  in  motion ;  and,  as  the  con- 
tract entered  into  with  the  plaintiff,  was  entered  into  only 
by  the  surveyor,  who  ought  to  have  paid  the  plaintiff's 
bill,  and  might  have  procured  a  rate  to  be  made  to  reim* 
burse  him,  I  am  of  opinion  that  this  action  is  not  main^ 
tainable. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  If,  as 
my  Lord  Chief  Justice  has  observed,  attending  at  a  vestry 
made  a  parishioner  liable  for  all  acts  done  thereat,  no  in- 
habitant of  respectability  would  attend;  and  the  conse^ 
quence  would  be,  that  the  business  of  the  parish  wouM 
fall  into  inferior  and  irresponsible  hands.  The  statute 
seems  to  me  to  decide  the  question.  The  66th  section 
provides,  "  that,  if  the  inhabitants  of  any  parish,  town- 
ship, or  place,  shall  agree,  at  a  vestry  or  public  meeting, 
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.to  prosecute  any  person,  by  indictment,  for  hot  repairing  1836. 
any  highway  within  auch  parish,  township,  or  place,  which 
they  apprehend  such  person  was  obliged  by  law  to  repair, 
or  for  committing  any  nuisance  upon  any  highway;  or 
•ball  agree,  at  such  vestry  meeting,  to  defend  any  indict- 
ment or  presentment  preferred  against  any  such  parish, 
township,  or  place,  it  shall  and  may  be  lawful  for  the  mut- 
9ejfor  qf  such  parish,  township,  or  place,  to  charge  in  his 
mccomii  the  reasonable  expenses  incurred  in  carrying  on 
or  defending  such  respectiye  prosecutions."  The  plain- 
tiff was  employed  by  the  sunreyor ;  he  should  have  de- 
livered him  his  bill  de  anno  in  annum,  in  order  that  the 
surveyor,  who  is  an  annual  o£Scer,  might  charge  the  same 
in  his  accounts  with  the  parish,  and  procure  its  allowance. 
If  the  bill  had  been  delivered  yearly,  the  surveyor  would 
then  have  had  the  means  of  obtaining  it  from  the  vestry, 
OTy  in  case  they  refused  to  agree  to  his  account,  by  the 
allowance  of  a  Justice  of  the  Peace.  The  cases  cited  for 
the  plaintiff  are  distinguishable  from  this ;  for,  commis- 
mmers  and  trustees  under  acts  of  Parliament  obtained  for 
private  or  local  purposes,  act  voluntarily,  and  have  the 
means  of  relieving  themselves  from  all  responsibility.  In 
Higgins  V.  Livingston^  the  commissioners  entered  into  per- 
sonal contracts,  and  they  were  therefore  held  liable  to  such 
eontracts  as  they  had  actually  signed.  That  judgment  was 
affirmed  in  the  House  of  Lords.  In  Brook  v.  Guest,  the 
defendant,  a  churchwarden,  was  held  personally  liable  for 
the  expense  of  plans  procured  by  him,  of  his  own  accord,  for 
the  purpose  of  laying  before  the  conunissioners  for  building 
additional  churches,  under  the  58  Geo.  3,  c.  65.  The  cases 
of  Lanchester  v.  Trieker  and  Lanchester  v.  Frewer  do  not, 
in  their  circumstances,  altogether  apply;  but  the  general 
principle  there  laid  down,  that  the  mere  act  of  a  parish* 
ianer  assenting  to  a  resolution  entered  into  at  a  vestry, 
does  not  create  a  personal  liability,  does  apply  in  the 
present  case. 
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1826.  Mr.  Justice  Burrouoh.— If  tlie  Lord  Chief  Baron  had 

been  acquainted  with  the  mode  of  conducting  parish  af- 
fairS|  he  would  have  felt  no  difficulty  in  this  case.  The 
surveyor  is  an  annual  officer;  each  surveyor  makes  a  rate 
to  cover  the  charges  incurred  by  him  during  the  time  he 
b  in  office.  The  plaintiff,  who  it  appears  was  the  vestry- 
clerk,  must  have  been  aware  of  this,  and  he  ought  at  least 
to  have  delivered  his  bill  within  each  year,  in  order  that 
each  succeeding  surveyor  might  charge  his  proportion  of 
it  in  his  accounts  of  the  current  year;  and  thus  the  bur- 
then would  have  been  imposed  upon  those  who  were  in- 
terested in  the  matter,  viz.  the  inhabitants  for  the  time 
being.  The  statute  has  pointed  out  the  course  to  be 
pursued.  None  of  the  cases  that  have  been  cited,  have, 
in  my  opinion,  any  bearing  upon  this;  nor,  indeed,  can 
any  case  apply ;  for,  this  depends  upon  its  own  special 
circumstances.  There  was  no  promise,  either  express  or 
implied,  to  render  the  defendants  liable.  If  even  the  sur- 
veyor had  paid  the  money  himself,  he  could  not  have  sued 
them  for  it;  but  could  only  reimburse  himself  by  means  of 
a  rate  assessed  upon  the  whole  parish.  If  the  cause  had 
been  tried  before  me,  I  should,  without  hesitation,  have 
nonsuited  the  plaintiff. 

Mr.  Justice  Gaselee. — I  concur  with  the  rest  of  the 
Court  in  thinking  that  the  rule  for  entering  a  nonsuit  in 
this  case  should  be  made  absolute.  The  cases  cited  do 
not  apply.  It  is  unnecessary  here  to  consider  what  would 
have  been  the  consequence,  if  the  defendants  and  the 
other  vestry-men  had  signed  an  order  directing  a  stranger 
to  do  particular  work.  This  plaintiff  was  no  stranger. 
The  defendants  did  not  direct  or  authorize  him  to  do  any 
act.  They  merely  attended  at  a  meeting  of  the  vestry, 
called  for  the  purpose  of  taking  into  consideration  the 
propriety  of  defending  an  indictment  tliat  had  been  pre- 
ferred against  the  parish  for  the  non-repair  of  a  highway; 


IN  THE  SEVENTH  YEAR  OP  ORO.  IV. 

and,  it  being  resolved  to  defend  it,  they  signed  resolu-         1326. 
tions  to  that  effect,  and  directed  their  surveyor  to  take 
the'necessary  steps.    This  was  the  proper  course.    There 
18*110  ground  for  saying  that  the  defendants  have  incurred 
any  personal  liability. 

Rule  absolute. 
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Twiss,  Assignee  of  Wraoo,  an  Insolvent  Debtor,  v. 

White,  Gent.,  one  &c.  my  2nd. 

X  HIS  was  an  action  of  assumpsit,  by  the  assignee  of  the  a.  agreed  with 
estate  and  effects  of  one  Wragg,  an  insolvent  debtor,  tor  of  a  copyhold 
money  had  and  received  by  the  defendant  to  the  use  of  haTpreviousiy. 
Ine  insolvent  before,  and  of  the  plaintiff,  as  assignee,  aftei;  bymi«take,been 

^..^  *  ,  °  furrendered  to 

his  discharge.  c.    a.  was  af- 

The  defendant  pleaded  non  assumpsit,  and  a  set-off.  p^,  and  dis- 

The  cause  was  tried  before  Mr.  Justice  Holroyd,  at  the  j,^*7„'',tivent" 

last  Assizes  for   Cambridge.     The  evidence  was  as  fol-  Debtors'  Act. 

.  Subsequently  to 

lows: —  ^.'s  discharge, 

In  May,  1822,  the  defendant  was  employed  by  Wragg  Zlt^^^rX 
to  sell  certain  estates  in  Cambridgeshire,  by  public  auc-  f-  surrendered 

^  '      J    1-  l,aclj  ^i,e  estate 

tion.     On  the  30th  of  that  month,  the  estates  were  put  to  A.,  who  im- 
up;  but  p^rt  of  them  only  was  sold.     On  the  15th  June  rendered  to  i?., 
following,  a  person  named  Clear  entered  into  an  agree-  |{j^  consid"rY- 
ment  with  Wrass  for  the  purchase  of  certain  copyhold  tion-money  be- 
premises,  part  of  the  property  which  remained   unsold,  defendant,  the 
On  the  28th  July,  Wragg  was  arrested,  and,  on  the  12th  J^'^'iJom  he  had 
December,  obtained  his   discharge  under  the  Insolvent  ?*J'f "/  ^°"*^  ^^' 

°  ^     .       ^  ^        40/.,  for  money 

Debtors'  Act.     Whilst  Wragg  was  in  prison,  it  was  dis-  borrowed, 
covered  that  the  copyhold  property  which  he  had  agreed  with  the  amount 

of  the  bill  of 
costs  due  to  him 
firom  A,^  it  wot  agreed  he  should  retain  ont  of  the  produce  of  (he  estate.  The  assignee  o^  A.  sued 
the  ddsndMit  for  the  amount  received  by  him,  as  money  had  and  received  to  his  use; — Held,  that, 
although  the  Itgal  estate  in  the  copyhold  was  not  in  the  insolvent  at  the  time  of  his  discharge,  by 
reaMn  of  the  erroneoils  surrender  to  C,  he  had  afill  such  an  equitable  \ntttt9i  in  it  as  would  pass 
by  the  assignment: — tield  also,  that  the  defendant  had  an  equitable  lien  on  the  purchase-money 
in  his  hands,  for  the  amount  of  the  bond  given  to  him  by  the  insolvent,  and  also  for  his  lull  of  costs. 

VOL.  XI.  E  E 
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1826.  to  sell  to  Clear ^  had,  by  mistake^  been  included  in  a  con- 
reyance  of  some  other  premises  to  the  tf  ustees  of  Lord 
Hardwicke,  in  1807.  On  the  30th  December,  \9S»,  the 
trustees  surrendered  the  premises  in  question  to  Wragg, 
who,  on  the  same  day,  surrendered  to  Clear ^  in  consider- 
ation of  2S0/.I  which  was  paid  to  the  defendant ,  on  ac- 
count of  Wragg i  on  the  following  day. 

The  defendant  claimed  a  right  of  lien,  or  a  set-off, 
against  the  sum  so  paid  to  him  by  Cleur,  on  account  of  a  bill 
of  costs  for  111/.  18#.  10c/.,  for  business  done  for  Wragg, 
principally  in  the  effecting  the  transfer  of  this  property; 
and  also,  for  a  debt  of  40/.  due  to  him  from  Wragg,  on  a 
bond  dated  the  18th  Mat/,  18@2;  both  which  sums,  it  had 
been  agreed  between  the  defendant  and  Wragg,  before 
the  arrest  of  the  Iatter>  should  be  retained  by  the  defend- 
ant out  of  the  consideration-money  paid  for  the  copyhold 
by  Clear.  The  balance,  68/.  l^.  2</.,  was  tendered  to  the 
plaintiff  before  the  commencement  of  the  action. 

It  was  also  contended,  for  the  defendant,  that  the  pro* 
ceeds  of  the  copyhold  sold  to  Clear,  were  property  accru- 
ing to  the  insolvent  after  his  discharge;  and,  therefore, 
that  the  plaintiff  was  not  entitled  to  recover  them  by  action, 
but  should  have  applied  to  the  Insolvent  Debtors*  Court 
to  cause  execution  to  be  issued  on  the  judgment  entered 
up  in  that  Court  against  the  future  effects  of  the  insolvent, 
in  pursuance  of  the  statute  1  Geo.  4,  c.  119,  s.  SO.  The 
case  of  Hepper  v.  Marshall  (a)  was  cited,  in  support  of 
that  position. 

The  Jury,  under  the  direction  of  the  learned  Judge, 
returned  a  verdict  for  the  plaintiff,  for  68/.  1*.  2d.,  the 
balance  admitted  to  be  due ;  leave  being  reserved — to  the 
defendant,  to  move  to  enter  a  nonsuit,  in  case  the  Court 
should  be  of  opinion  that  the  plaintiff  could  not  maintain 
the  action — to  the  plaintiff,  to  move  to  increase  the  da- 

(fl)  9  B.  Moore,  710;  5.  C.  2  Binjf.  372. 
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mages  by  the  sum  of  151/.  18«.  lOd,,  the  amount  of  the  1826. 
debt  and  bill  of  costs  claimed  to  be  due  from  fFragg  to 
the  defendant.  It  was  also  agreed,  that,  if  the  Court 
should  allow  the  set-off  claimed  by  the  defendant,  it  should 
be  referred  to  an  arbitrator  to  ascertain  what  was  due  to 
him  beyond  the  bond  debt,  on  account  of  his  bill  of  costs. 

Mr.  Serjeant  Taddy^  for  the  defendant,  on  a  former 
day  in  this  term,  accordingly  obtained  a  rule  nisi  for  a 
nonsuit;  and,  on  the  same  day — 

Mr.  Serjeant  Vaughan,  for  the  plaintiff,  obtained  a  rule 
misi  that  the  damages  might  be  increased  t6  2201. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Wilde  now 
•hewed  cause  against  the  first  rule,  and  supported  the 
last.  The  insolvent,  being  possessed  of  certain  copyhold 
estates,  had  contracted  to  surrender  part  of  them  to  the 
trustees  of  Lord  Hardwicke.  By  mistake,  the  property 
in  question  in  this  cause  was  included  in  that  surrender. 
The  trustees,  therefore,  as  to  this  property,  stood  in  the 
situation  of  trustees  for  the  insolvent  before  the  assign^ 
ment,  and  for  the  assignee  after.  The  mistake  being 
discovered,  the  trustees,  after  the  discharge  of  the  insol- 
vent, gave  to  the  defendant  a  power  of  attorney  for  the 
re-surrender  of  the  estate.  It  has  been  contended,  that, 
aa  this  surrender  was  after  the  assignment,  the  property 
so  surrendered  was  subsequently  acquired  property,  and 
consequently  did  not  pass  to  the  plaintiff  by  the  assign- 
ment. But  the  insolvent  had  at  that  time  an  equitable 
interest,  which  passed  to  his  assignee.  The  plaintiff, 
therefore,  had  a  right  to  the  proceeds.  In  Taylor  v.  Sir 
T.  Plumer  (a),  where  a  draft  for  money  was  entrusted  to 
a  broker  to  buy  exchequer  bills  for  his  principal,  and  the 

(a)  3  Mau.  &  Sel.  562. 
E  E  2 
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broker  received  tlie  money  and  mis-applied  it,  by  laying  it 
out  in  the  purchase  of  American  stock  and  bullion,  in- 
tending  to  abscond  therewith  to  America,  but  was  taken 
before  he  quitted  England^  and  thereupon  surrendered 
the  securities  for  the  stock  and  the  bullion  to  the  princi- 
pal, who  sold  them  and  received  the  proceeds-r-it  was 
held,  that  the  principal  was  entitled  to  withhold  the  pro- 
ceeds from  the  assignees  of  the  broker,  who  had  become 
bankrupt  on  the  day  on  which  he  so  received  and  mis- 
applied the  money.  So,  here,  on  the  same  principle,  as 
the  insolvent  surrendered  his  equitable  interest  in  the 
estate  without  the  knowledge  of  his  assignee,  the  latter 
was  entitled  to  recover  the  proceeds.  The  defendant  had 
no  lien  upon  the  money  in  his  hands  for  the  amount  of  the 
bond  given  for  money  advanced  by  him  before  the  im- 
prisonment of  the  insolvent.  ^  The  proceeds  did  not  exist 
until  after  the  assignee  was  appointed*  At  all  events,  no 
lien  could  arise  out  of  the  transaction  as  against  the  as- 
signee. The  bill  of  costs  refers  to  other  expenses  than 
those  connected  with  the  sale  of  the  estate.  The  plaintiff, 
therefore,  is  entitled  to  a  verdict  for  the  whole  sum  re- 
tained by  the  defendant,  as  money  received  to  hia  use. 

Mr.  Serjeant  Taddy,  contra. — ^The  defendant  clearly 
had  a  lien  on  the  proceeds  of  the  sale  of  the  estate,  for  the 
amount  of  his  costs,  which  were  principally  incurred  in 
procuring  the  surrender  and  conveyance.  If  the  insolvent 
had  a  right  to  the  proceeds,  he  had  also  a  right  to  charge 
them  with  an  equitable  lien;  the  assignee  takes  subject  to 
the  same  equity.  But,  at  the  time  of  the  assignment,  the 
insolvent  had  not  even  a  perfect  equitable  interest  in  the 
property;  he  had  only  a  relief  in  equity  against  the  trus- 
tees of  Lord  Hardwicke,  to  whom  the  estate  had  been 
conveyed  by  mistake:  and  such  a  claim  for  equitable  re- 
lief could  not  be  a  subject  of  assignment  under  the  Insol- 
vent Debtors'  Act. 
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Lord  Chief  Justice  Best. — I  am  of  opinion  that  the         1826. 
plaintiff  was  entitled  to  recover  in  this  action,  to  the  ex- 
tent of  the  balance  of  the  purchase-money  of  the  estate 
aold  by  the  insolvent  to  Clear,  after  deducting  for  the 
claims  of  the  defendant.    The  case  of  Hepper  v.  Marshall 
18  not  applicable  to  the  present.     There,  it  was  only  de- 
cided,  that  the  assignment  of  the  property  of  an  insolvent 
debtor,  under  the  statute  1  Geo.  4,  c.  119,  only  transfers 
to  the  assignee  the  property  of  which  the  insolvent  was 
possessed  at  the  time  of  presenting  his  petition  for  hi« 
discharge,  and  does  not  pass  any  after-acquired  property. 
In  that  case,  a  distinction  was  taken  between  the  case  of 
a  bankrupt  and  that  of  an  insolvent;  inasmuch  as,  by  the 
express  terms  of  the  statutes  13  Elix.  c.  7,  and  21  Jac. 
\i  c.  19,  the  after-acquired  property  of  a  bankrupt  be- 
comes vested  in  his  assignees; .  whereas,  (hat  of  an  insolvent 
can  only  be  obtained  under  the  warrant  of  attorney  and 
judgment  authorized  to  be  entered  up  thereon,  by  the  25th 
section  of  the  Insolvent  Debtors'  Act,  upon  which  the  In- 
solvent Court  may  permit  execution  to  be  sued  out  in  one 
of  the  superior  Courts,  in  the  name  of  the  assignee.     But, 
here,  the  property  in  question  was  vested  in  the  insolvent 
before  his  imprisonment,  and  therefore  it  passed  to  his 
assignee.     The  statute  {a)  vests  in  the  assignees  all  the 
insolvent's  estate,  effects,  rights,  and  potoers;  it  conveys 
all  his  equitable  as  well  as  his  legal  estate.   The  insolvent, 
here,  clearly  had  an  equitable  interest  in  the  estate  which 
had  been  by  mistake  conveyed  to  the  trustees  of  Lord 
Hardmehe;  which  they,  it  appears,  on  the  first  intima- 
tion given  to  them  of  the  error,  re-conveyed  to  the  insol* 
vent,  without  compulsion.     The  property  belonged  to  the 
insolvent  when  thus  re-conveyed;  the  plaintiff,  as  assig- 
nee, ratified  the  bargain  made  by  the  insolvent  with  Clear ^ 
and  called  upon  the  defendant  for  the  proceeds,  whichi 

(a)  Sec  ss.  6  and  7* 
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1^26^       according  to  Taylor  v.  Sir  T.  Ptutn^r,  to  the  doctrine  of 
which  I  fully  accede,  he  was  entitled  to  demand.     The 
principle  established  in  that  case  is,  that,  if  an  agent  im- 
properly conveys  to  another  the  property  of  his  principal, 
the  latter  need  not  seek  to  recover  the  specific  property; 
but,  if  he  shew  the  party  to  be  in  possession  of  the  pro- 
ceeds, without  disputing  the  right  to  the  thing,  he  may 
sue  for  the  proceeds.     So,  here,  the  plaintiff,  as  assignee, 
was  entitled  to  the  estate,  and  might  confirm  the  sale  and 
'  claim  the  proceeds.    There  is,  consequently,  no  ground 
for  a  nonsuit.     If  the  insolvent  bad  an  equitable  interest 
in  the  estate  before  his  imprisonment,  he  had  a  clear  right 
,    to  charge  it  with  an  equitable  lien,  and  with  the  equitable 
set-off  made  against  the  plaintift**s  claim.     The  insolvent 
had,  at  the  time  of  his  incarceration,  the^'ti^  duponendi; 
and  he  agreed  with  the  defendant,  that,  if  the  latter  would 
lend  him  40/.,  that  sum,  together  with  his  bill,  should  be 
paid  out  of  the  proceeds  of  the  sale  of  the  estate,  which 
was  then  contemplated.     It  has  been  ingeniously  con- 
tended, on  the  part  of  the  plaintiff,  that  a  lien  cannot  exist 
upon  a  thing  not  in  possession.     Doubtless,  that  is  so. 
But,  if,  before  property  comes  into  possession,  such  a 
bargain  be  made,  the  lien  attaches,  not  from  the  time  of 
making  the  bargain,  but  from  the  time  that  such  property 
shall  afterwards  come  into  possession;  as,  if  a  person  lend 
another  a  sum  of  money  on  the  security  of  a  homeward 
bound  cargo,  no  lien  can  exist  until  the  actual  arrival  of 
the  ship ;  but,  the  moment  it  does  arrive,  the  lien  attach- 
es.    What  passed  betwem  the  defendant  and  the  insol- 
vent created  no  lien  upon  the  property  until  the  proceeds 
came  into  the  hands  of  the  defendant;  but,  from  that 
moment,  the  proceeds  were  bound  by  the  previous  bar- 
gain.    I  am,  therefore,  of  opinion,  that  the  defendant  bad 
a  lien  upon  the  sura  in  his  hands,  for  the  amount  of  the 
bond,  as  also  for  what  shall  be  found  to  be  fairly  and  rea- 
sonably due  to  him  on  his  bill  for  work  done,  as  the  in- 
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wlv^nt^  at  the  time  of  the  contract,  had  a  right  to  bind         1B26. 
thft  fund.     The  rule  fox  a  nonsuit  must,  therefore,  be 
discharged,  and  the  rule  for  increasing  the  damages  en- 
larged until  an  arbitrator  has  ascertained  what  sum  is  due 
to  the  defendant  on  the  bill 

Mr*  Justice  Pahk. — The  circumstances  of  the  case 
of  Hepper  y.  Marshall  differ  from  those  of  the  pre* 
aent;  there,  the  property  in  question  did  not  come  into 
Ibe  possession  of  the  insolvent  until  after  his  discharge; 
here,  the  insolvent  was  the  equitable  owner  of  the  estate 
at  the  time  of  his  arrest  and  imprisonment.  He  had  sold 
other  property  to  Lord  Hardwicke,  and,  by  mistake,  this 
estate  was  included  in  the  conveyance ;  and  it  was  after- 
wards re-conveyed  to  the  insolvent.  Before  it  was  so  re- 
4k>nveyed,  viz.  on  the  15th  June,  18S2,  the  insolvent  had 
entered  into  an  agreement  for  the  sale  of  it.  He  was 
then  sui  juris.  He  had  a  right  to  sell  the  property. 
Prior  to  that,  he  had  borrowed  money  from  the  defend- 
ant, under  a  stipulation  that  the  sum  should  be  re-paid 
out  of  the  purchase-money.  The  insolvent  had  then  a 
right  to  charge  the  fund,  and  he  thus  created  an  equitable 
lien  upon  it.  The  defendant  is,  therefore,  entitled  to  re- 
tain the  sum  secured  by  the  bond,  and  also  so  much  of 
his  bill  as  an  arbitrator  shall  award  him. 

Mr.  Justice  Burrough. — If  the  party  had  not  become 
insolvent,  and  the  sale  had  been  effected  under  the  same 
circumstances,  the  lien  and  set-off  claimed  by  the  defend- 
ant would  unquestionably  have  been  allowed.  The  as- 
signee, therefore,  can  only  take  the  property,  or  the  pro- 
ceeds of  it,  subject  to  the  same  equity,  and  to  the  bargain 
made  between  the  parties. 

Mr.  Justice  Gaselee. — This  was  not  property  acquired 
by  the  insolvent  since  his  discharge,  but  property  in  which 
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1826.         he  before  had  an  equitable  estate;  consequently,  it  passed 
to  his  assignee  by  the  assignment.   The  distinction  between 
the  modes  of  assignment  of  the  estate  of  a  bankrupt,  and 
that  of  an  insolvent,  is  this — in  the  one  case,  it  passes  by 
bargain  and  sale  and  assignment;  in  the  other,  by  assign- 
ment alone.     In  the  case  of  bankruptcy,  personal  proper- 
ty passes  by  assignment;  real  property,  by  bargain  and 
«ale.     The  after^acquired  property  of  an  insolyent  does 
not  pass  to  his  assignees  by  the  assignment;  but  all  that 
he  had  at  the  time  of  his  discharge  does  pass.     The  in- 
solvent here  had  an  interest  which  passed  by  the  assign- 
ment.   The  produce  of  the  estate  received  by  the  defend- 
ant, was  money  had  and  received  by  him  to  the  use  of  the 
assignee;  but,  subject  to  the  equitable  lien  created  there- 
on by  the  insolvent.     The  verdict,  therefore,  should  be 
entered  for  the  sum  found  by  the  Jury;  but,  as  it  was 
agreed  at  the  trial,  that  the  bill  of  costs  should  be  referred 
to   an  arbitrator   to  ascertain  the  reasonableness  of  the 
charges,  the  rule  for  entering  a  nonsuit  must  be  discharg- 
ed, and  the  rule  for.  increasing  the  damages  must  be  sus- 
pended until  the  arbitrator  has  decided  upon  the  sum 
which  the  defendant  is  entitled  to  retain,  beyond  the  sum 
mentioned  in  the  bond,  for  his  bill  of  costs. 

Rule  (for  a  nonsuit)  discharged. 

Rule  (to  increase  the  damages)  enlarged. 
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RaDENHURST  V.  Bates.  Friday, 

,—  Teb,  5th. 

M.  HIS  was  an  action  of  assumpsit,  for  the  breach  of  an  several  persons 
agreement.     The  declaration  stated— that,  theretofore,  to  jointly  agreed  to 

^  '  '         ettabluh  a  stage- 

wit,  on  the  14th  February,  1825,  at  Birmingham,  in  the  coach,  each  to 

county  of  Warwick,  by  a  certain  agreement  in  writing,  gtage.  For  car- 
then  and  there  made  by  and  between  the  plaintiff  and  de-  ^entStoe'^' 
fendant,  together  with  one  George  Cole,  one  Henry  Wake-  ^^e  parties 

-tf  ?  J  T  T      ct  -I  ^1  rt  •  I        bound  tbem- 

jieM,  one  John  Scott,  and  one  Thomas  Emery,  it  was  de-  selves  each  to 
clared,  that  they  whose  signatures  and  places  of  residence  Ly  toihcpUln- 
were  at  the  foot  of  the  said  agreement  subjoined,  thereby  ^*t*?*^***  ®? 
mutually  and  reciprocally  bound  themselves  each  to  the  penalties,  for 
t)ther,  under  the  conditions  and  restrictions  thereinafter  was  to  be  em- 
recited;  that  is  to  say — they  agreed,  in  common  accord-  ^J'^^^/^Ji*' 
ance,  forthwith  to  establish  a  stage-coach,  to  be  worked  such  penalties 
or  conveyed  by  them  respectively,  from  Birmingham  afore-  among  all  the 
said,  in  the  said  county  of  Warwick,  to  Liverpool,  and  to  J!j2^|J,^t**who 
be  returned  or  conveyed  over  the  same  line  of  journey  to  »^ouid.  not  have 

.  "^  •*  "^  subjected  them- 

Btrmtngham,  in  the  manner  and  time  of  conveying  the  selves  to  any 
same  as  thereinafter  stated ;    each  of  them  respectively  exdusimi  of  the 
thereby  having  described  in  writing,  against  their  signa-  J^^'^'TTh 
tures  severally,  that  part  of  the  journey  aforesaid  which  plaintiff  alone 
they  and  each  of  them  agreed  to  horse  and  convey  the  an  action  for  a 
said  coach,  and  the  time  and  manner  of  so  doing;  and  J^l^j^tf'^d 
they  thereby  mutually  and  reciprocally  agreed  each  with  *»^  the  other 

parties  need  not 

the  other,  that  such  statement  against  their  respective  sig-  join, 
natures  should  be  part  of  that  memorandum  of  agree- 
ment: then,  for  the  better  and  more  immediately  carrying 
the  object  of  that  agreement  into  effect,  they  further  mu- 
tually and  reciprocally  bound  themselves  each  to  the  other, 
to  the  following  stipulated  forfeitures  or  penalties,  ranged 
with  the  specific  condition  to  the  said  agreement  attached; 
and  that  such  forfeitures  or  penalties  respectively  should, 
and  they  were  thereby  severally  agreed  to  be  paid  as  li- 
quidated damages;  and  that  the  plaintiff  should  receive 
all  and  every  of  such  forfeitures  and  penalties  or  penalty 
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1826.        that  might  accrue  accordingly;  and,  in  default  of  payment 
by  any  of  the  party  or  parties  to  the  said  agreement,  that 
V.  the  plaintiff  might,  and  he  was  thereby  authorized  and 

empowered  by  them  mutually  to  sue  out  legal  process  for 
the  same ;  and  that  the  amount  of  such  forfeiture,  penalty, 
or  penalties,  should  be  divided  amongst;  the  parties  to  th^ 
agreement  who  'should  not  have  subjected  themselves  to 
any  such  forfeitures,  penitUy,  or  penalties,  ^  aforesaid,  tp 
the  excluaiQn  of  any  and  «v«ry  de&ukerj  under  the  eiri- 
cumstwces  aforesaid,  as  to  sharing  in  isny  part  thereof: 
and  it  w^s  thereby  severally  and  conjointly  agreed — first, 
that  every  party  or  person  to  the  said  agreement*  who 
should  not  be  ready,  at  the  stipulated  lime  pf  j^ommeoeing* 
to  work  and  convey  tl^e  stage-^oach  intended  to  be  esta<- 
blished  as  aforesaid  over  that  part  of  the  journey  that  be 
thereby  undertook  and  agreed  to  horse  and  convey  the 
said  coach,  and  did  not  borse  and  convey  the  same  accord'- 
ingly,  should  forfeit  the  sum  of  50/,,   to  be  recovered 
and  applied  as  thereinbefore  recited  and  stipulated:  and 
it  was  thereby  further  mutually  and  reciprocsUy  agreed* 
that  such  3tage«coach  or  coaches  should  commenoe  U>  be 
conveyed  over  the  said  journey,  on  Monday^  the  #i{lBjt  pf 
March  then  ensuing;  that  is,  twp  coache^  daily  and  every 
day,  the  one  to  leave  Birminghcun^  and  the  other  Lin^er^ 
pool;  and  that  the  said  journey  should  he  performed  each 
way  in  thirteen  hours  and  a  half,  the  proportion  of  the 
said  time  assigned  to  each  being  attached  in  writing  against 
the  signature  of  each  proprietor ;  and,  in  order  to  pre* 
serve  the  good  faith  indispensaUe  to  the  well  doing  of  the 
proprietors  of  the  said  coaches,  k  was  mutually  and  reci- 
procally agreed  by  each  with  and  to  the  other,  that  nei* 
ther  of  them  should,  directly  or  indirectly,  be  concerned 
in,  or  promote  the  ioterest  of,  any  other  coach  whatever, 
that  might  be  worked  from  the  two  extremities,  viz.  Bk* 
mingham  and  Liverpool;  but  that  their  interest  and  best 
efforts  should  be  applied  to  the  coach  then  in  contemphi- 
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tion,  and  agreed  to  be  establuhed;  and,  for  any  and  every         1826. 
violation  of  such  good  faith « the  person  or  persons  respect*    R^^^^J^g^ 
ively  should  forfeit  as  a  penalty,  200/.,  to  be  recovered  and  v* 

applied  as  in  such  cases  theretofore  stipulated ;  and  it  waa 
further  mutually  and  reciprocally  agreed  by  the  parties  to 
the  said  agreement,  that  there  should  be  three  coachmen 
and  two  guards  employed  on  the  said  coaches ;  and  it  was 
further  agreed  by  the  parties,  that,  for  officing  the  coach 
at  each  extremity,  including  stationery,  books,  Ughts,  por- 
ters, and  clerks,  one  guinea  should  be  allowed  at  the  Bir- 
mingham, and  one  guinea  at  the  lAi^erpaal  end,  weekly,  and 
deducted  from  the  earnings  of  the  coach  in  accounts  in 
progress;  and  it  was  further  mutually  and  reciprocally 
agreed  by  the  parties  aforesaid,  each  with  the  other,  that 
no  party  or  person  to  the  said  agreement  should  cease  to 
convey  the  said  coach,  or  impede  it  on  its  joumies,  by  not 
conveying  or  causing  it  to  be  conveyed  over  hia  proportion 
of  the  journey,  agreeably  to  his  undertaking,  under  the 
forfeiture  of  100/. ,  liquidated  damages,  to  be  paid  by  him, 
to  be  applied  in  manner  aforesaid ;  that  is,  in  the  uader- 
Btanding  of  coach  phraseology,  he  should  not  take  off  his 
horses,  unless  he  gave  three  months'  notice  in  writing,  pre- 
viously, to  the  proprietors  severally,  of  his  intent  so  to  do ; 
and  that  all  the  penalties  should,  and  it  was  severally 
agreed  might,  be  retained  by  the  plaintiff  out  of  any  money 
that  might  come  to  his  hands  on  account  of  the  person  or 
persons  subject  to  such  penalty  or  penalties.  The  plain* 
tiff  then  averred,  that  the  signatures  at  the  foot  of  the 
aaid  agreement  subjoined,  and  the  several  parts  of  the  said 
journey  which  the  parties  signing  the  said  agreement, 
and  each  of  them,  agreed  to  horse  and  convey  the  said 
coach,  and  which  were  described  in  writing  against  the 
signatures,  were  as  follow: — that  is  to  say — Charles  Rod- 
enhursi  (the  plaintiff),  from  Birmingham  to  Wolverhamp^ 
ion;  George  Cole,  from  Wolt>erhampion  to  Stafford; 
Henry  Wakefield,  from  Stafford,  twenty  miles  further  te- 
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1826.         wards  Liverpool;  John  Scoti,  the  ground  from  Liverpool 
„  ^     ^     '       to  Northwich;  Thomtzs  Emery,  from  Sandbach  to  Norths 

Radenhurst  •^ 

V.  wich,  eleven  and  a  half  miles,  and  back;  M.  Bates  (the 

defendant),    fourteen  miles,  from   Hanley  to  Sandbach^ 
and  back,  and  two  hoars  to  work  the  same.    And,  the  said 
agreement  being  so  made,  afterwards,  to  wit,  on  &c.,  at 
&c.,  in  consideration  thereof,  and  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant,  had  then 
and  there  undertaken,  and  faithfully  promised  the  defend- 
ant, to  perform  and  fulfil  the  said  agreement  in  all  things 
on  his  part  and  behalf  to  be  performed  and  fulfilled,  the 
defendant  undertook,  and  -then  and  there  faithfully  pro- 
mised the  plaintiff,  to  perform  and  fulfil  the  said  agree- 
ment in  all  things  on  his  part  and  behalf  to  be  performed 
and  fulfilled.     It  was  then  averred,  that,  afterwards,  to 
wit,  on  &c.,  at  &c.,  it  was  stipulated  and  agreed  by  and 
between  the  said  parties  to  the  said  agreement,  that  the 
time  for  commencing  to  work  and  convey  the  said  coach 
over  that  part  of  the  said  journey  over  which  the  defend- 
ant so  undertook  and  agreed  to  horse  and  convey  the  said 
coach,  should  be  the  21st  o(  March,  in  the  year  aforesaid; 
and  that,  afterwards,  to  wit,  on  &c.,  the  said  stage-coach,  on 
its  said  journey  from  Birmingham  to  Liverpool,  arrived  at 
Hanley  aforesaid,  for  the  purpose  of  being  then  conveyed 
by  the  defendant  to  Sandbach  aforesaid,  being  his  propor- 
tion of  the  said  journey,  as  in  the  said  agreement  mention- 
ed, to  wit,  at  &c. ;  and  that  the  defendant  was  then  and 
there  duly  required  to  convey  the  said  stage-coach  from 
Hanley  aforesaid  to  Sandbach  aforesaid,  accordingly;  yet 
that  the  defendant,  not  regarding  the  said  agreement,  nor 
his  aforesaid  promise  and  undertaking,  was  not  ready,  at 
such  stipulated  time,  to  convey,  nor  did  nor  would,  when 
so  required,  convey  the  said  coach  from  Hanley  aforesaid 
to  Sandbach  aforesaid,  but  then  and  there  wholly  refused 
so  to  do,  contrary  to  the  tenor  and  effect  of  the  said  agree- 
ment, and  of  his  aforesaid  promise  and  undertaking:  by 
means  of  which  said  several  premises,  the  defendant,  after- 
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wards,  to  wit,  on  &c.,  at  &c.,  became  liable  to  pay  to  the         1926. 
plaintiff  the  said  forfeiture  of  50/.,  liquidated  damages,  to    r^denhurst 
be  applied  in  manner  in  the  said  agreement  mentioned,  v. 

when  he  should  be  thereto  afterwards  requested. 

There  was  a  further  breach  charging  the  defendant  with 
promoting  the  interests  of  another  coach. 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  term, 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  judgment  should  not  be  arrested,  on  the  grounds — 
First,  that  the  agreement  upon  which  the  action  was 
brought  constituted  a  partnership  between  all  the  parties 
to  it,  and  could  not  be  made  the  subject  of  an  action  at 
law;  but  that,  for  any  breach  of  it,  the  parties  must  seek 
their  remedy  in  equity — Secondly,  that,  supposing  an 
action  at  law  to  be  maintainable,  all  the  contracting  parties 
among  whom  the  penalties  were  to  be  diyided,  should 
have  been  joined — Thirdly,  that  there  was  no  mutuality 
in  the  agreement;  for  that,  if  the  plaintiff  incurred  a  pe- 
nalty, he  could  not  sue  himself — Fourthly,  that,  the  con- 
sideration for  the  defendant's  promise  was  not  truly  al« 
leged  in  the  declaration — the  consideration  appearing  up- 
on the  record,  being,  that  the  plaintiff  had  undertaken, 
and  faithfully  promised  the  defendant,  to  perform  and 
fulfil  the  agreement  in  all  things  on  his  part  and  behalf  to 
be  performed  and  fulfilled;  whilst  that  disclosed  upon 
the  face  of  the  agreement  set  forth  in  the  declaration  was, 
that  aU  the  parties  to  the  agreement  mutually  and  reci- 
procally bound  themselves  each  to  the  other  for  its  due 
performance:  there  being  no  averment  of  performance 
by  all  the  parties. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Adams  shewed 
cause. — If  the  consideration  be  well  stated  in  the  declara- 
tion, the  plaintiff  alone  can  maintain  this  action.  Each  of 
the  parties  agrees  to  be  severally  liable  to  all  the  rest,  and 
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1826.        one  is  empowered  to  aoe.    If  the  plaintiff  was  entitled  to 

Blii^.t    «««  »*  »>•'  ^«  ~«^^  °<>*  •^•^^  d«cl«^d  otherwise  than  he 
<^  has  done.    There  is  nothing  in  law  to  render  void  an 

agreement  that  one  shall  sue  where  sereral  have  an  in* 
terest  The  dear  intent  of  this  agreement  was,  that  the 
plaintiff  alone  should  sue  for  and  receive  the  penalties  in- 
curred by  any  default,  and  that  the  amount  of  such  pe- 
nalties should  be  divided  amongst  such  of  the  parties  as 
had  not  made  defaidt  It  is  by  this  mode  only  that  the 
parties  could  guard  against  the  possibility  of  one  releasing 
the  default  of  anothery  and  thus  prevent  the  others  from 
enforcing  the  agreement.  Throughout  the  whole  of  the 
agreement  the  words  are,  that  the  parties  thereby  *'  mu- 
tually and  reciprocally  agree  each  with  the  oiheTf*  not 
"  others.**  The  whole  object  of  the  agreement  was  in  its 
nature  several;  each  party  waa  to  convey  the  coach  a 
given  distance ;  the  plaintiff  alone  was  to  judge  ^o  were 
defaulters;  he  alone  was  to  sue;  and  he  was  to  divide  the 
penalties  recovered  amongst  the  other  parties:  Uiey  all 
consent  to  vest  the  powers  in  one.  In  Barton  v.  Hansom  (a), 
it  was  held,  that,  if  several  persons  horse,  with  horses  their 
several  property,  the  several  stages  of  a  coach,  in  the  ge- 
neral profits  of  which  they  are  partners,  they  are  not  all 
jooitly  liable  for  goods  furnished  to  one  partner  for  the 
use  of  the  horses  drawing  the  coach  along  his  part  of  the 
road.  In  From&ni  v.  Coupland  (^),  the  parties  horsing  a 
coach  for  difierent  parts  of  the  line  of  road  upon  which  it 
travelled,  and  participating  jointly  in  the  profits,  were 
held  to  be  partnersr  Here,  however,  the  question  de- 
pends upon  the  construction  of  the  agreement;  and,  al- 
though the  agreement  by  the  parties,  that  one  should  be 
empowered  to  sue  for  the  others,  in  his  own  name,  would 
not  avail  as  against  strangers,  yet  there  is  nothing  illegal 
in  such  a  stipulation  amongst  the  parties  themsdves ;  diey 

(a)  2  Tsunt.  49.  (()  9  B.  Moore,  319;  8.0.2  Blaf.  170. 
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cannot  avoid  their  agreeitient.     In  Davies  r.  Hawkins  (a),         1826. 
the  action  was  brought  upon  an  agreement  by  which  a    p  denhurst 
number  of  persons  subscribed  together,  and  formed  them-  ^' 

selves  into  a  company  for  brewing  ale,  and  entered  into  a 
deed,  by  which  it  was  agreed  that  the  conduct  of  the  bu- 
siness should  be  confided  to  two  persons,  and  the  trade 
carried  on  in  their  names,  and  that  they  should  be  trus- 
tees for  the  company  so  far  that  the  right  of  action  for 
goods  delivered)  should  be  in  them,  and  all  actions  be 
brought  in  their  names.  The  plaintiff  there  was  non- 
suited ;  but  that  was  upon  the  ground  of  a  defect  in  his 
appointment  as  trustee  under  the  deed;  the  legality  of 
the  agreement  itself  was  not  questioned.  In  Owston  v. 
Ogle  (6)9  the  part  owners  of  a  ship  agreed^  "  each  and 
every  of  them  with  the  other  and  each  and  every  of  the 
others,"  that  the  ship  should  proceed  on  a  certain  vojrage, 
under  the  exclusive  management  and  control  of  one  of 
them  as  ship's  husband,  and  that,  after  her  return,  *^  a  full 
account  should  be  made  of  the  said  ship  and  her  con- 
cemsi"  and  the  net  profits  be  divided  in  proportions,  after 
deducting  all  obliges — it  was  held,  that  the  duty  of  mak- 
ing out  such  accounts  was  cast  upon  the  Aip's  husband, 
and  that,  for  not  doing  so,  and  for  omitting  to  divide  the 
net  profit,  afler  deducting  all  charges,  within  a  reasonable 
tmie  after  the  ship's  return,  an  action  lay  against  him  upona 
the  agreement^  by  each  of  the  part  owners.  Lord  Ellen^ 
borough  there  said  (c):  **  E^ch  of  the  adventurers  was  to 
receive  from  the  ship's  husband  the  accoimt  of  the  ship's 
proceedings,  what  had  been  disbursed,  and  what  she  had 
earned,  in  order  that  he  might  have  the  means  of  ascer- 
taining the  amount  of  his  own  shares  Is  it  not,  then, 
reasonable  that  the  covenant  to  account  should  be  seve- 
ral? There  eould,  indeed,  be  no  account  of  the  net  pr<^ 
fits,  nor  couM  any  division  of  the  net  pr^ts  be  made,  u»- 

(a)  3  Mau.  &  Sel.  488.  {h)  13  East,  538.  (c)  lb.  541. 
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1826.         til  the  period  arrived  when  the  charges  and  gains  of  the 

voyage  were  ascertained ;  but|  before  that  division  was  to 

V-  be  made^  each  would  be  entitled  to  have  an  account:  and| 

Bates* 

whether  usual  or  not^  it  is  very  reasonable  that  he  should. 
The  object  of  the  covenant  seems  to  have  been,  to  prevent 
a  suit  in  equity/*  That  case  is  far  stronger  than  the  pre* 
sent;  for,  there,  the  instrument  was  not  under  seal.  The 
principle  established  by  all  tlie  authorities  is,  that  ail 
agreement  like  the  present,  whether  by  deed  or  by  parol 
only,  is  not  illegal. 

The  averment  that  the  coach  arrived  at  Hanley^  for  the 
purpose  of  being  conveyed  by  the  defendant  to  Sandbcu;h, 
is,  after  verdict,  a  sufficient  allegation  of  the  performance 
of  the  agreement  on  the  part  of  the  plaintiff.  In  Mouni- 
ford  V.  Horton  (a),  a  declaration  in  assumpsit^  stating  an 
agreement  between  two  parties,  omitted  the  mutual  pro^ 
mises — it  was  held,  on  motion  in  arrest  of  judgment,  that 
the  agreement  imported  a  promise. 

Mr.  Serjeant  Vaughan,  in  support  of  his  rule. — The 
nature  of  the  agreement  in  this  case  substantially  recog- 
nizes this  to  have  been  a  partnership  transaction.  The 
terms  of  the  agreement,  and  the  character  of  the  engage- 
ments entered  into  by  the  parties,  necessarily  import  a 
partnership.  The  consideration  is  not  truly  set  forth  in 
the  declaration.  If  even  the  agreement,  that  one  should  be 
empowered  to  sue.  for  breaches  committed  by  the  others, 
be  valid,  the  plaintiff  has  not  declared  properly.  .  Accord- 
ing to  the  principle  established  in  Clarke  v.  Gray  (A),  the 
entire  consideration  for  the  act,  and  the  entire  act  or  duty 
which  is  to  be  done  in  virtue  of  such  consideration,  the 
breach  of  which  act  of  duty  is  complained  of,  must  be 
truly  set  forth.  What,  in  this  case,  is  the  consideration 
for  the  defendant's  promise?  That  the  other. four  parties 

(a)  2  New  Rep.  62  (6)  6  East,  564. 
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shall  horse  the  coach  for  their  respective  portions  of  the         1826. 
journey.     It  should  have  been  averred,   too,   that  the    radenhurst 
coach  arrived  at  Hanley  at  its  appointed  time.     Besides,  v* 

there  is  no  mutuality  in  the  agreement.  The  plaintiff 
cannot  be  sued  in  respect  of  any  default  committed  by  him- 
self; for  he  is  the  party  appointed  to  sue  for  all  defaults. 
He  cannot  sue  himself;  and,  in  case  of  his  death,  the 
right  to  sue  would  not  pass  to  his  representatives.  The 
case  of  Owston  v.  Ogle  is  distinguishable,  as  there  the 
contract  was  a  several,  and  not  a  joint  contract. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court.  After  reading  the  declaration,  his  Lordship 
proceeded  as  follows: — 

In  this  case,  a  motion  has  been  made  in  arrest  of  judg- 
ment, upon  several  objections  that  have  been  taken  to  the 
declaration. 

Firsts  it  has  been  insisted,  that  this  agreement  makes 
the  parties  to  it  partners,  and,  therefore,  that,  if  any  of 
them  have  claims  against  the  others,  they  must  go  into  a 
Court  of  equity. 

That  which  is  sought  to  be  recovered  in  this  action  is 
not  partnership  property,  neither  are  the  plaintiff  and  de- 
fendant tenants  in  common;  the  defendant  has  no  inter- 
est whatever  in  it.  It  is  a  penalty  to  be  paid  by  the  de- 
fendant to  the  plaintiff,  for  the  use  of  the  other  contract- 
ing parties,  the  defendant  himself  being,  by  the  terms  of 
the  agreement,  expressly  excluded  from  any  share  in  it. 
There  are  no  accounts  to  be  settled  before  this  claim  can 
be  decided,  and,  therefore,  there  is  no  reason  why  the  case 
should  not  be  disposed  of  in  a  Court  of  law,  or  why  the  par- 
ties should  be  subjected  to  the  delay  and  expense  attending 
proceedings  in  equity.  Courts  of  law  should  be  carefuj 
not  to  narrow  their  jurisdiction.  Whenever  justice  can 
be  attained  in  a  Court  of  law,  a  suit  should  be  prosecuted 

VOL.  XI.  F  F 
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1826.        there^  in  preference  to  driring  the  parties  to  their  equU- 
„      '      _    able  riffhts. 

Radenhdrst  ^ 

V'  Secondly,  it  has  been  contended,  that  all  the  contract- 

ing parties  amongst  whom  the  penalties  are  to  be  divided, 
should  have  joined  in  the  action. 

The  members  of  a  firm  cannot,  by  agreement,  autho- 
rise one  of  their  number  to  bring  actions  in  his  name 
against  persons  who  are  not  members ;  but,  where  seyeral 
parties,  by  agreement,  create  penalties  to  be  paid  by  one 
of  them  to  the  others,  we  see  no  difficulty  in  their  em- 
powering one  to  sue  for  the  others.  Such  an  agreement 
is^  in  effect,  an  undertaking  not  to  object,  that  all  who 
otherwise  ought  to  have  been  joined  in  the  action,  are 
not  joined.  If  this  ground  of  objection  were  tenable,  it  might 
have  been  taken  in  Davies  v.  Hawkins  f  but  it  was  not 
noticed  there  either  by  the  bar  or  by  the  bench.  Corpora- 
tions frequently  make  bye-laws,  imposing  penalties  upon 
their  members,  and  directing  that  those  penalties  shall  be 
recovered  in  actions  brought  by  the  head  of  the  corpora- 
tion, for  the  use  of  the  corporation;  and,  according  to  the 
case  of  the  Feli-makers'  Company  v.  Davis  (a),  and  the 
authorities  there  cited,  such  actions  are  properly  brought 
in  the  name  of  the  head  of  the  corporation.  The  right  to 
maintain  actions  by  corporations,  is  founded  upon  an 
agreement  between  the  members,  as  in  the  present  case. 

The  third  objection  is,  that  there  is  no  mutuality  in  the 
agreement;  for,  that,  if  the  plaintiff  incurred  a  penalty, 
he  could  not  sue  himself. 

That  is  a  case  not  provided  for  by  the  agreement,  and, 
therefore,  all  the  other  contracting  parties  who  had  in- 
curred no  penalty,  must  join  in  the  action  against  him; 
they  would  thus  obtain  equal  redress,  though  not  pre- 
cisely in  the  same  manner.  Where  an  act  of  Parliament 
directs  that  a  company  shall  sue  and  be  sued  in  the  name 

(a)  1  Bos.  &  Pul.  98. 
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of  their  treasurer  or  clerk,  and  he  has  a  claim  against         ldfi6. 
them  for  wages,  he  cannot  sue  himself,  but  must,  not  with- 
standing  the  provision  in  the  act,  sue  the  company.  .    v. 

The  next  objection  isi  that  the  consideration  for  the 
defendant's  promise  is  not  correctly  set  out  in  the  decla- 
ration. 

It  is  contendedi  that  it  should  have  been  stated,  that,  in 
consideration  of  aU  the  other  contracting  parties  having 
promised  to  fulfil  the  agreement  on  their  parts,  he,  the 
defendant,  promised  to  fulfil  the  agreement  on  his  part; 
and  not,  as  stated  in  the  declaration,  in  consideration 
that  the  plaintiff  fromised  to  fulfil  his  part  of  the  agree- 
ment. But  the  agreement  itself  is  set  out  in  the  declara- 
tion, and  it  is  stated,  that,  in  consideration  of  the  pre- 
mises, the  defendant  undertook.  We  think  that  this  is 
sufficient,  and  that  the  other  allegation  is  surplusage. 

The  last  objection  is,  that  it  is  not  averred  in  the  de- 
claration, that  the  plaintiff,  or  the  other  contracting  par- 
ties, performed  their  part  of  the  agreement. 

It  is,  however,  stated,  that  the  coach  was  brought  to 
Hanley^  from  Sandbach^  that  being  the  place  at  which 
the  defendant's  proportion  of  the  journey  was  to  com- 
mence. This  is  the  only  thing  that  looks  like  a  condi- 
tion precedent  to  the  performance  of  the  defendant's  duty ; 
but,  although  it  may  not  be  averred  with  strict  preci- 
sion, we  think  that  it  cannot  be  objected  to  after  verdict. 
Tlie  plaintiff,  therefore,  is  entitled  to  recover  the  50/. 

With  respect  to  the  200/.  penalty  for  supporting  the 
interests  of  another  coach,  there  was  no  condition  prece- 
dent to  be  performed  by  the  plaintiff  before  he  could  re- 
cover that  penalty ;  and,  therefore,  we  think,  that,  afler 
verdict,  no  objection  can  prevail  against  the  plaintifTs 
right  to  recover  that  penalty  also,  by  reason  of  the  want 
of  an  averment  of  the  performance  of  any  duty. 

Rule  discharged. 
F  F  2 
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1826. 
May  5tL  TaTTLE  V.  GrIMWOOD, 

In  assumptii,  J.  HIS  was  an  action  of  assumpsit,  on  a  bill  of  exchange; 
change,  the  de-  dated  the  5tli  October,  1824,  indorsed  by  the  defendant 
fendant  pleaded  ^q  ^j^g  plaintiff;  and  also  for  fi^oods  sold  and  delivered. 

in  bar,  his  bank-  '  '  ^ 

rupicy  andcer-        The  defendant  pleaded-r— /^fVj/,  non  assumpsit — Second- 

tifi<»itt^        Th«» 

commUsion  is-  Ij/y  that,  on  the  29th  January,  1825,  he,  the  defendant, 
^waif'and'^  became  bankrupt,  and  that  the  plaintiff's  cause  of  action, 
the  certificate      jf  any  accrued  before  the  bankruptcy. 

under  it  bore  ^  .  . 

date  the  5th  At  the  trial,  before  Lord  Chief  Justice  Best^  at  the  Sit- 

1825:— i9e^  tings  at  Westminster,  after  the  last  Term,  the  defendant, 
that  the  certifi-    {„  support  of  his  second  plea,  offered  in  evidence  his  cer- 

cate  did  not  re-  ^^  *^ 

quire  enrolment  tlficatc,  bearing  date  i\\e  Sih  November,  1825,  obtained 

undertheSGM.  ..  rvi  *•  j  -xu- 

Af  c.  98,  that      Under  a  commission  of  bankruptcy  issued  against  him  on 

'^1^     the  29th  Ja««ary  preceding. 

hrfor9  the  cer-        Jt  ^^s  objected,  on  the  part  of  the  plaintiff,  that  this 

uncaie  iwas  od— 

tained;  nor  un-  Certificate  could  not  be  received  in  evidence,  it  not  hav- 

der  the  6  Geo.  4,    ..  i,    ,  ^        3      t*  i-  i* 

c.  16,  the  96th  ^^S  been  enrolled  or  entered  of  record,  m  pursuance  of 

'S'^^1^.  tt«  statute,  5  Geo.  4,  c.  98,  s.  92. 

quires  the  enrol-  His  Lordship  thought  there  was  no  weight  in  the  objec- 

oniy  to  commis-  tion,  and,  therefore,  ullowed  the  certificate  to  be  put  in. 

the"act^ad    '^  Evidence  was  then  offered  of  a  parol  promise  to  pay, 

taken  effect.  jjy  ^jje  defendant,  subsequently  to  his  bankruptcy  and 

a  bankrupt  to  certificate.     The  promise  was,  not  to  pay  the  debt  in  mo- 

satisfaction  of  a  ^^^i  but  to  give  bricks  in  satisfaction. 

before  hhl'baSk^  The  Lord  Chief  Justice  thought,  that  a  subsequent  pro- 

ruptcy,  is  not  misc,  to  be  binding  on  the  bankrupt,  should  be  in  writ- 
such  a  promise     .  . 

to  pay  the  debt,  ing;  but  he  left  it  to  the  Jury  to  say,  whether  or  not  there 
after  cerdficate!    ^^^  been  any  promise  to  pay,  telling  them  that  the  prqpiise 

to  deliver  goods  in  satisfaction  was  not  sufficient. 
The  Jury  returned  a  verdict  for  the  defendant. 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ap- 
plied for  a  rule  nisi,  that  this  verdict  might  be  set  aside, 
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and  a  new  trial  liad|  on  the  objection  taken  at  the  trial, 
as  to  the  non-enrolment  of  the  certificate.  He  also  sub- 
mitted that  there  was  sufiicient  evidence  to  warrant  the 
Jury  in  finding  a  general  promise  to  pay;  and  that  the 
promise  to  deliver  bricks  had  reference  to  the  former 
claim,  and  created  no  new  cause  of  action,  but  was  only  an 
undertaking  to  perform  the  original  one — promising  to  pay, 
and  specifying  the  mode  of  payment. 

The  Court  granted  the  rule  upon  the  first  point  only; 
and  held,  that  the  mere  promise  to  give  goods  in  satisfac- 
tion, was  not  a  suflScient  promise  to  pay,  to  revive  the  debt. 
Mr.  Justice  Gaselee  referred  to  a  case  tried  in  Cornwall, 
where  the  question  was,  whether  a  promise  to  deliver 
coals  in  satisfaction  of  a  debt,  was  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations — the 
Court  of  King's  Bench  held  that  it  was  not. 


!F26. 


Tattle 

r. 

Grimwood. 


Mr.  Serjeant  Wilde  now  shewed  cause. — The  statute 
5  Geo.  4,  c.  98,  which  repealed  all  the  previous  statutes 
concerning  bankrupts,  was  passed  on  the  21  st  June ,  1824. 
The  92nd  section  (a)  enacts,  that  no  commission  of  bank- 
ruptcy, adjudication  of  bankruptcy,  &c.,  or  certificate  of 


(a)  By  which  it  was  enacted — 
^  That,  in  all  commissions  to  be 
issued  after  the  passing  of  the  act, 
no  commission  of  bankruptcy, 
adjudication  of  bankruptcy  by  the 
commissioners*  certificate,  or  de- 
claration of  choice  of  assignees, 
or  certificate  of  conformity,  should 
he  received  as  evidence  in  any 
Court  of  law  or  equity,  unless  the 
same  should  have  been  first  en- 
tered of  record;  and  that  the 
Lord  Chancellor  might,  upon  pe- 
tition, direct  any  depositions,  pro- 
ceedings,  or  other  matter  relating 
to  commissions  of  bankruptcy,  to 


be  entered  of  record  as  aforesaid ; 
and  all  persons  should  be  at  liber- 
ty to  search  for  any  of  the  matters 
so  entered  of  record  as  aforesaid : 
provided  that,  on  the  production 
in  evidence  of  any  instrument  so 
directed  to  be  entered  of  record, 
having  the  certificate  thereon,  pur- 
porting to  be  signed  by  the  per- 
son so  appointed  to  enter  the  same, 
or  by  his  deputy,  the  same  should, 
without  any  proof  of  such  signa- 
ture, be  received  as  evidence  of 
such  instrument  having  been  so 
entered  of  record  as  aforesaid." 
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conformityy  shall  be  received  bb  evidencei  utikss  entered  of 
record.  The  1 17th  section  {a)  enacts,  tbAt  every  bankrupt 
who  shall  have  duly  surrendered,  &c.,  shall  be  discharged 
from  all  debts,  &c.,  made  proveable  under  the  commis- 
sion, on  obtaining  a  certificate  of  conformity.  The  ISSrd 
section  (b)  provides,  that,  if  the  bankrupt  be  sued,  after  the 
allowance  of  his  certificate,  for  any  debt  due  by  him  be- 
fore his  bankruptcy,  he  may  plead  in  general,  that  the 
cause  of  action  accrued  before  he  became  bankrupt,  and 
may  give  the  act  and  the  special  matter  in  evidence ;  and  the 
ISSrd  section  enacts,  that  the  act  shall  not  come  into  opera- 
tion until  the  1st  May,  18S5,  except  as  to  such  enactments 
as  relate  to  certificates ;  which  were  to  take  efiect  upon  the 
passing  of  the  act.  The  13Gth  section  (c)  of  the  statute 
6  Geo.  4,  c.  16,  which  was  passed  on  the  2nd  May,  1SS5, 
repeals  from  that  day  the  5  Geo.  4,  t.  98.    The  96th 


(a)  By  which  it  was  enacted — 
"  That  every  bankrupt  who  should 
have  duly  surrendered,  and  in  all 
tliinf^s  conformed  himself  to  the 
laws  in  force  concerning  bank- 
ruptSy  at  the  time  of  issuing  the 
commission  against  him,  should 
be  discharged  from  all  debts  due 
by  him  when  he  became  bankr 
rupt,  and  from  all  clums  and  de- 
mands thereby  made  proveable 
ander  the  commission,  in  case  he 
should  obtMn  a  certificate  of  such 
conformity,  so  signed  and  allow- 
ed, and  subject  to  such  provisions 
as  thereinafter  directed." 

{b)  By  which  it  was  enacted — 
**  That  any  bankrupt  who  should, 
after  his  certificate  should  have 
been  allowed,  be  arrested,  or 
have  any  action  brought  against 
him,  for  any  debt  doc  by  him  be- 
fore his   bankruptcy,  should  be 


discharged  upon  common  bail, 
and  might  plead  in  general,  that 
the  cause  of  action  accrued  be^ 
fore  he  became  bankrupt,  and 
might  give  the  act  and  the  special 
matter  in  evidence;  and  such 
bankrupt's  certificate,  and  the  al- 
lowance thereof,  should  be  suffi- 
cient evidence  of  the  trading, 
bankruptcy,  commisttOD,  and 
other  proceedings  precedent  to 
the  obtmning  such  certificate* 

(c)  By  which  it  is  enacted— 
**  That  tins  act  shallnoi  take  effect 
before  thejint  oiSepUmber,  1825, 
save  and  except  that  the  repeal  of 
the  act  passed  in  the  fifth  year  of 
the  reign  of  his  present  Mijetty, 
hereby  repealed,  and  all  enact* 
meats  heron  contained  relating 
to  certificates  of  conformity,  shall 
take  effect  upon  the  passing  of 
this  act.** 
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section  (a)  of  the  6  Geo.  4,  c.  16,  which  also  requires  the 
enrolment  of  certificates,  applies  only  to  commissions  is- 
sued qfier  that  act  bad  taken  effect;  and  the  13dth  sec- 
tion (b)  provides  **  that  nothing  therein  contained  shall 
alter  the  present  practice  in  bankruptcy,  except  where 
any  such  alteration  is  expressly  declared."  The  defend- 
ant not  having  obtained  his  certificate  until  November^ 
1825,  it  could  not  have  been  enrolled  under  the  5  Geo.  4^ 
c.  98,  for,  that  statute  was  repealed  on  the  2nd  May  pre* 
ceding;  neither  could  it  have  been  enrolled  under  the  6 
Geo.  4,  c.  16|  the  commission  on  which  it  was  founded 
having  been  issued  before  the  passing  of  that  act.  By  the 
repeal  of  the  5  Geo.  4,  c.  98,  the  old  statutes  were  re-* 
vivedi  as  the  repeal  of  a  repealing  statute  sets  up  the  acts 
repealed  by  it.  In  its  general  enactments,  the  6  Geo.  4  was 
prospective;  and  the  old  statutes  continued  in  force  until 
the  1st  September,  1825,  except  as  to  those  enactments 
which  related  to  certificates,  as  to  which  the  former  laws 
were  repealed  instimter. 


Idd6. 


Tattle 

r. 

Gamwooow 


(a)  By  which  it  is  enacted — 
^'  That  in  all  commissions  timed 
after  thii  act  thaU  have  taken  effect, 
no  commission  of  bankruptcy, 
adjudication  of  bankruptcy  by  the 
commifistooers,  or  assignment  of 
ike  personal  estate  of  the  bank- 
rupt, or  certificate  of  conformity, 
shall  be  received  in  evidence  in 
any  Court  of  law  or  equity,  un- 
less the  same  shall  have  been  first 
so  entered  of  record,  as  aforesaid; 
and  every  such  instrument  shall 
be  so  entered  of  record  upon  the 
application  of,  or  on  behalf  of, 
any  party  interested  therein,  with- 
out any  petition  in  writing  pre- 
sented for  that  purpose." 

(6)  By  which  it  is  enacted — 
"  That  this  act  shall  be  construed 


beneficially  for  creditors;  and  that 
nothing  herein  contained  shall  al- 
ter the  present  practice  in  bank- 
ruptcy, except  where  any  such  al- 
teration is  expressly  declared; 
and  that  nothing  herein  contained 
shall  render  invalid  any  commis- 
sion of  bankruptcy  now  subsist* 
ing,  or  which  shall  be  subsisting 
at  the  time  this  act  shall  take  ef- 
fect, or  any  proceedings  which 
may  have  been  had  thereunder,  or 
affect  or  lessen  any  right,  claim, 
demand,  or  remedy,  which  any 
person  now  has  thereunder,  or 
upon  or  against  any  bankrupt 
agunst  whom  any  commitsion  has 
or  shall  have  issued,  except  as 
is  herein  specifically  enacted." 
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1826.  Mr.  Serjeant  Toddy,  in  support  of  his  rule. — By  the 

operation  of  the  6  Geo.  4,  c.  16,  the  former  statutes  re- 
lating to  bankruptcy  could  only  be  in  force  on  the  repeal 
of  the  5  Geo.  4,  c.  98,  viz.  firom  the  2nd  May^  to  the  Ist 
September,  1825.  Here,  the  commission  issued  on  the 
39th  January,  1825,  and  the  certificate  under  it  was  ob- 
tained on  the  5th  November  following;  the  old  statutes, 
therefore,  could  not  apply  to  this  case.  The  G  Geo.  4,  c. 
16  applies  only  to  certificates  under  commissions  issuing 
after  the  passing  of  that  act.  The  5  Geo.  4,  c.  98,  was 
the  only  act  in  force  at  the  time  this  commission  issued ; 
therefore,  that  act  only  can  apply;  and  that  required  the 
enrolment  of  the  certificate. 

Cur.  adv,  vuU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court. 

This  was  an  action  on  a  bill  of  exchange,  dated  the 
5th  October,  1 824,  indorsed  by  the  defendant  to  the  plain- 
tiff. The  defendant  has  pleaded— ^r«/,  the  general  is- 
sue— secondly,  that  a  commission  of  bankrupt  was  issued 
against  him,  bearing  date  the  29th  January,  1825,  and 
that  the  plaintiff's  causes  of  action,  if  any,  accrued  before 
he  became  bankrupt.  In  support  of  this  plea,  a  certifi- 
cate, duly  allowed,  dated  the  5th  November,  1825,  was 
offered  in  evidence.  It  was  objected  by  the  counsel  for 
the  plaintiff,  that  this  certificate  could  not  be  received,  it 
not  having  been  enrolled  or  entered  of  record,  in  pursu- 
ance of  the  statute  5  Geo.  4f^  c.  98,  s.  92. 

When  this  objection  was  first  presented  to  me  at  Nm 
Prius,  I  was  apprehensive  that  the  defendant  might  be 
deprived  of  the  protection  which  the  bankrupt  laws  were 
intended  to  afford  to  honest  but  unfortunate  traders;  and 
that  commissions  of  bankrupt  issued  after  the  repeal  of 
the  statute  5  Geo.  4,  c.  98,  and  before  the  day  when  the 
statute  6  Geo*  4,  c.  16  was  to  take  effect,  might  be  invalid* 


Gkimwood. 
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Before^  however,  the  cause  was  terminated,  I  felt  perfectly         1826. 
satisfied  that  there  was  nothing  in  the  objection,  and  I,      ""T"'' 
therefore,  received  the  certificate  in  evidence,  without  re-     _    v. 
serving  the  point  for  the  consideration  of  the  Court. 

A  motion  has  since  been  made  for  a  new  trial,  on  the 
ground  that  the  certificate,  not  having  been  enrolled,  was 
not  admissible  in  evidence.  My  brother  Burrough  and  my 
brother  Gaselee  both  agree  with  me,  that  there  is  no  pre« 
tence  for  the  motion:  my  brother  Park  was,  unfortunate- 
ly, prevented  by  indisposition  firom  hearing  the  argument. 

It  is  a  settled  rule  of  law,  that,  if  an  act  of  Parlia- 
ment, which  repeals  former  statutes,  be  repealed  by  an 
act  which  contains  in  it  nothing  that  manifests  the  inten- 
tion of  the  Legislature  that  the  former  laws  shall  conti- 
nue repealed,  the  former  laws  will,  by  implication,  be  re- 
vived by  the  repeal  of  the  repealing  statute.  This  rule  is 
established  by  the  resolutions  of  the  Judges  in  the  House 
of  Lords,  in  the  case  concerning  Bishops,  which  I  men- 
tioned at  the  trial  (a). 

By  the  first  section  of  the  5  Geo.  4,  c.  98,  all  the  bank- 
rupt acts,  from  the  34  &  «J5  Hen.  8,  c.  4,  to  the  3  Geo. 
4,  c.  81  inclusive,  are  repealed.  By  the  last  section  of  the 
statute  5  Geo.  4,  none  of  the  enactments  (except  such  as 
relate  to  certificates  of  persons  becoming  bankrupts  before 
the  act  passed,  or  who  should  become  bankrupts  before 
the  1st  il/ay,  1825)  are  to  take  effect  before  the  1st  May^ 
1825.  The  form^  bankrupt  laws,  therefore,  were  not  re- 
pealed by  the  5  Geo.  4,  until  the  Ist  May^  1825, 

The  statute  6  Geo.  4,  c.  16,  passed  on  the  2nd  May, 
1825,  On  the  1st  of  Afay,  by  the  operation  of  the  5  Geo. 
4j  all  the  old  bankrupt  laws  were  repealed,  and  the  5  Geo. 
4  was  the  only  act  in  force.  The  5  Geo.  4  was,  by  the 
136th  section  of  the  6  Geo.  4f^  repealed  on  the  2nd  of  May, 
having  been  in  force  one  day  only,  viz.  from  the  Ist  to 
the  2nd  of  May.    This  put  an  end  to  the  necessity  of  re- 

(a)  Spencer's  Case  (15  Edw.  3),  12  Rep.  7- 
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1826.         gisiering  certificates  under  that  act.    But  the  repeal  of 
'     ^""^      the  6  Geo.  4,  according  to  the  rule  established  by  the 
».  case  in  12  Coke,  revived  all  the  old  statutes;  for»  although 

OaiMwooDw  ^  ^^^^  statutes  are  again  repealed  by  the  1st  section  of 
the  6  Geo.  4,  which  would  prevent  their  revival  by  impli- 
cation by  the  repeal  of  the  repealing  statute,  yet  the 
136th  section  prevented  the  1st  section  from  repealing 
theni)  until  the  day  when  the  6  Geo.  4  was  generally  to 
take  effect,  viz.  the  1st  of  September,  1825.  Frons  the 
2nd  of  May  until  the  li^  of  September ,  therefore,  the  old 
statutes  were  revived,  and  were  in  force,  by  the  repeal  of 
the  5  Geo.  4,  on  the  2nd  of  May.  On  the  1st  of  Seplemi- 
beTf  1825,  the  6  Geo.  4  came  into  full  operation,  and  the 
5  Geo.  4  was  not  completely  got  rid  of  until  then. 

The  certificate  in  this  case  is  dated  the  fith  November, 
1825;  and  the  commission  issued  on  the  29th  January  fte^ 
ceding.  Now,  the  96th  section  of  the  6  Geo.  4s,  which 
prevents  certificates  not  registered  from  being  received  in 
evidence,  applies  only  to  commissions  issued  ^fier  ike 
passing  (a)  of  that  act.  This  commission  issued  brfore 
the  passing  of  that  act;  and  the  certificate  under  it  is  not 
afiTected  by  the  clause  relating  to  certificates. 

The  92nd  section  of  the  5  Geo.  4  enacts,  that,  *'  in  all 
commissions  to  be  issued  after  the  passing  of  that  act,  no 
commission  of  bankruptcy,  adjudication  of  bankrupti^  by 
the  commissioners'  certificate,  or  declaration  of  choice  of 
assignees,  or  certificate  of  conformity,  shall  be  received  as 
evidence  in  any  Court  of  law  or  equity,  unless  the  aaaoe 
shall  have  been  first  entered  of  record/'  But,  although 
this  commbsion  issued  after  the  passing  of  that  act,  it  was 
sued  out  before  the  act  took  effect,  and  in  virtue  of  the  oU 
statutes,  which,  at  the  time  of  the  issuing  of  this  commts* 
sion,  were  in  full  force.  Besides,  before  this  certificate 
was  allowed  or  signed,  the  5  Geo.  4  was  completely  re- 

(a)  The  words  of  the  clause  are,  "after  this  act  shall  have  taken  effect.'* 
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pealed;  and,  therefore,  the  92nd  section  of  that  act  can-         1826. 
not  affect  this  case.     It  has  been  said,  that  statutes,  m  all       xattle 
other  respects  repealed,  are  sometunes  kept  in  force  as  to  •• 

bye-gone  transactions;  but  there  is  no  clause  of  this  sort 
in  the  6  Geo.  4;  and,  therefore,  the  5  Geo.  4  has  no  more 
effect  in  this  case  than  if  it  had  never  existed.  It  has  also 
been  said,  that  the  words  of  the  136th  section--»that ''  all 
enactments  therein  contained  relating  to  certificates  of 
conformity,  shall  take  effect  upon  the  passing  of  the  act" — 
bring  into  immediate  operation  so  much  of  the  96th  sec- 
tion as  prevents  certificates  from  being  received  in  evi- 
dence, which  are  not  duly  registered,  immediately  afler 
the  2nd  May,  1825.  This  cannot  be  the  true  construc- 
tion; for,  the  96th  section  is,  in  terms,  confined  to  com- 
missions issued  q/ier  the  first  day  of  September f  the  day 
on  which  the  act  took  effect.  Such  a  construction  would 
not  only  make  the  different  sections  of  the  act  inconsistent 
with  each  other,  but  would  produce  this  absurd  conse- 
quence— that  certificates  of  conformity,  in  commissions 
issued  before  the  1st  of  September ^  must  be  registered, 
although  the  act  does  not  require  the  registration  of  such 
commissions,  or  of  any  other  proceedings  under  such  com- 
misMons*  The  words  quoted  from  the  136th  section,  refer 
to  the  121st  and  122nd  sections,  which  give  to  bankrupts 
the  benefit  of  certificates,  and  direct  how  they  shall  be 
signed  and  allowed,  and  not  to  that  which  prevents  cer- 
tificates from  being  given  in  evidence. 

The  manner  in  which  the  first  of  these  acts  dealt  with 
the  previous  statutes,  and  the  last  of  tl>em  has  dealt  with 
the  first,  and  with  all  the  previous  laws  relating  to  bank- 
rupts, has  occasioned  no  small  difficulty;  but  the  deci- 
sion we  have  come  to  renders  the  different  parts  of  these 
acts  consistent. 

We  are  of  opinion  that  the  rule  for  a  new  trial  must  be — 

Discharged. 
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1826. 
jj^fj^y  5^^,  HOLROYD  r,  DONCASTER. 

In  tretpau  for  X  xIIS  was  an  actioD  of  trespass  for  an  assault  and  false 
menJI^ronM  imprisonment.  The  declaration  was  in  the  common  form. 
of  justifying  4^t  ihe  trial,  before  Mr.  Justice  Bayley,  at  the  last  As- 

rests  on  the  de-     ^  '  ;f     u^ 

(endjtnt  There  sizes  at  York^  it  appeared  that  the  plaintiff,  who  was  a 
fbrcausing  the  servant  of  the  defendant,  had  been  apprehended  for  hav- 
ripre^nd^  "'S  abandoned  his  work.  The  deputy  constable,  by  whom 
underaJusti-  ^he  plaintiff  was  arrested,  proved  that  he  had  received 
Held,  that  the  from  the  chief  constable  a  warrant  agamst  the  plaintiff. 
maintain'th^  ac-  This  Warrant  was  not  produced ;  but,  in  order  to  shew 
d°"in  *^"'wiir^  that  the  defendant  was  the  person  who  caused  the  plain- 
rant,  tiff  to  be  apprehended  under  it,  the  constable  stated  that, 

when  he  was  proceeding  to  execute  the  warrant,  the  de- 
fendant desired  him  to  make  haste;  and  the  mother  of 
the  plaintiff  also  proved,  that,  on  the  following*  day,  she 
called  at  the  defendant's  house,  to  inquire  for  her  son, 
when  the  defendant  said  that  he  had  sent  him  to  prison. 
The  plaintiff  was  subsequently  examined  before  a  magis- 
trate, and  discharged  (a). 

It  was  contended,  on  the  part  of  the  defendant,  that, 
inasmuch  as  the  case  had  been  opened  for  the  plaintiff  as 
the  case  of  an  imprisonment  under  an  illegal  warrant,  it  was 
incumbent  on  him  to  produce  the  warrant. 

The  learned  Judge  was  of  opinion  that  the  production 
of  the  warrant  was  not  necessary  to  entitle  the  plaintiff  to 
maintain  the  action. 

The  Jury  returned  a  verdict  for  the  plaintiff — damages 

(a)  If  a  magistrate's  warrant  be  trate,  and,  after  examination,  be 

shewn  by  the  constable  who  has  dismissed;  it  seems  that  this  is  not 

the  execution  of  it,  to  the  person  such  an  arrest  as  will  support  an 

charged  with  an  offence,  and  he  action  of  trespass  for  false  impri- 

thereupon,  without    compulsion,  sonmcnt.    Arrcwsmith  v.  Lc  Me* 

attend  the  constable  to  the  magis-  surier,  2  New  Rep.  211. 
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15/./  and  leave  was  reserved  to  the  defendant  to  move  to         ^^^^* 
enter  a  nonsuit^  if  the  Court  should  be  of  opinion  that  the"     holroyd 

warrant  ou£rht  to  have  been  produced.  ^- 

"  *  D0NCA8TER. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term^  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside^  and 
a  nonsuit  entered,  on  the  grounds — First,  that  the  warrant 
under  which  the  defendant  was  alleged  to  have  caused  the 
plaintiff  to  be  apprehended,  should  have  been  produced, 
that  being  the  substantial  cause  of  action — Secondly,  that  the 
plaintiff  had  misconceived  his  remedy,  for  that  the  action 
should  have  been  case,  for  maliciously  causing  the  warrant 
to  be  issued,  and  not  trespass  (a).     The  learned  Serjeant 
referred  to  the  case  of  Morgan  v.  Hughes  {b),  where,  for 
false  imprisonment,  the  distinction  between  case  and  tres- 
pass is  thus  laid  down — where  the  immediate  act  of  im- 
prisonment proceeds  from  the  defendant,  the  action  must 
be  trespass;    but,   where  the  act  of  imprisonment  by 
one  person  is  in  consequence  of  information  from  another, 
there  an  action  on  the  case  is  the  proper  remedy:  and 
Stonehouse  v.  Elliott  {c),  where  the  distinction  between 
the  two  forms  of  action  laid  down  in  Morgan  v.  Hughesy, 
was  recognized. 

Mr.  Serjeant  Spankie  was  now  about  to  shew  cause, 
but  the  Court  called  on — 

Mr.  Serjeant  Wilde  to  support  his  rule. — The  defend- 
ant was  not  a  trespasser;  he  only  put  the  law  in  motion; 

(a)  In  Boot  v.  Cooper,  (1  Term  found  therein:  but  that  the  only 

Rep.  535,  n.),  it  was  held,  that  remedy  was  by  an  action  on  the 

trespass  does  not  lie  against  ex-  case  for  maliciously  obtaining  or 

dse  oflScers,  for  entering  into  a  executing  the  warrant, 

person's  house,  by  yirtue  of  a  le-  {h)  2  Term  Rep.  225.     And 

gal  warrant,  to  search  for  smug-  see  Mas»ey  y.  Johnton,  12  East,  &7* 

gled  goods;  although  none  were  (c)  6TermRep.315. 
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1626.        andy  if  even  he  had  no  probable  cause  for  procuring 
Ho    oyd'     ^^^  apprehensicm  of  the  plaintiff,  the  form  of  action  should 
«.  have  been  different;  he  cannot  be  liable  in  trespass.  The 

arrest  of  the  defendant  was  made  by  virtue  of  a  war- 
rant; and  the  conversations  with  the  defendant,  spoken 
of  by  the  witnesseSf  had  reference  to  an  imprisonment 
under  the  warrant;  and  therefore  the  warrant  should  have 
been  produced. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  the  im- 
pression of  the  learned  Judge  at  the  trial  was  correct;  but, 
as  he  reserved  the  question  for  our  consideration,  we 
thought  it  right  to  grant  the  rule.  Where  a  man  de- 
prives another  of  his  liberty,  the  injured  party  is  en- 
titled to  maintain  an  action  for  false  imprisonment,  and 
it  is  for  the  defendant  to  justify  his  proceeding,  by  shew- 
ing that  he  had  legal  authority  for  doing  that  which 
he  had  done.  The  onus  of  justification  in  this  case 
being  upon  the  defendant,  the  warrant,  if  any  existed, 
should  have  been  produced  by  him.  The  mere  asser-* 
tion  of  the  constable,  that  he  had  apprehended  the  plain- 
tifi^  under  a  warrant,  was  not  sufficient  evidence  of  the 
issuing  of  a  warrant.  That  which  the  constable  called  a 
warrant,  might  have  been  a  mere  piece  of  waste  paper; 
and  there  is  nothing  to  shew  that  it  was  issued  by  a  per- 
son having  competent  jurisdiction,  or  that  the  plaintiff*  had 
been  guilty  of  any  offence  of  which  a  magistrate  could 
take  cognisance.  It  was  clearly  not  the  duty  of  the  plain- 
tiff* to  produce  the  warrant.  His  right  of  action  accrued 
on  his  detention,  and  no  evidence  was  offered  by  the  de- 
fendant to  repel  it. 

As  to  the  objection  that  the  action  should  have  been 
case  and  not  trespass,  I  am  of  opinion,  that,  the  warrant 
not  having  been  produced,  it  was  impossible  for  the 
learned  Judge  who  tried  the  cause,  to  say  whether  or  not 
the  action  was  commenced  in  the  proper  form. 
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The  rest  of  the  Court  concurring- 


(a)  See  Wickes  v.  CluUerlmck 
{ante.  Vol.  10,  p.  G3),  where  it  was 
held,  that  an  action  of  trespass  for 
fiilse  imprisonment,  was  maintain- 
able against  the  defendant,  a  ma- 
gistrate, for  causing  the  plaintiff 
to  be  apprehended  under  an  er- 
roneous commitment  upon  a  re- 
gular conviction.  And  Lord  Chief 
Justice  Best  there  said  (p.  89), 
that ''  in  trespass,  there  can  be  no 
accessories,  but  all  the   parties 


Rule  discharged  (a). 

trespassing  are  to  be  considered 
as  principals;  as,  if  an  order  be 
unlawful,  he  who  makes  it  is 
equally  responsible  with  him  who 
executes  it:  for, in  RcUle^t  Abridg- 
ment (Vol.  2,  tit.  "  Tretpais;'  V. 
2,  p.  555),  it  is  laid  down,  that 
'if  a  man  command  another  to 
beat  one,  and  he  do  it  accordingly, 
he  is  a  trcspasser»  as  well  as  lie 
who  did  it.' " 


1826. 


HOLROTD 

V, 

DOMCABTEIU 


Denman^  Demandant}  Bull,  Tenant. 

X  HIS  was  a  writ  of  entry.  The  demandant  took  the  re- 
cord down  for  trial,  under  a  peremptory  undertaking,  at 
the  last  Summer  Assizes.  The  cause  was  entered  late  in 
the  list,  and,  in  consequence  of  an  unusual  press  of  busi- 
ness, it  was  made  a  remanet  to  the  last  Sprifig  Assizes, 
when  the  tenant  appeared,  but  no  notice  of  trial  had  been 
given,  and  the  demandant  had  not  entered  the  cause  for 
trial. 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi,  for  judgment  as  in  case  of  a  nonsuit. 

Mr*  Serjeant  Lowes  now  shewed  cause. — There  was  no 
default  on  the  part  of  the  demandant;  for,  as  he  had  not 
given  notice  of  trial  for  the  Spring  Assizes,  he  was  not 
in  a  situation  to  enter  the  cauDC.  Where  a  cause  has  once 
been  carried  down  to  trial,  the  defendant  cannot  have 
judgment  as  in  case  of  a  nonsuit.    In  Mewburn  v.  Lang- 


Saturday, 
May  6th. 

In  a  writ  of  en- 
try, the  demand- 
ant took  the  re- 
cord down  to 
the  Assizes. 
The  cause  was 
made  a  remanet. 
At  the  next  As- 
sizes,  the  tea- 
ant  alone  ap- 
peared.— The 
Court  refused 
to  allow  him  t» 
aign  judgment 
as  in  case  of  a 
nonsuit. 
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Tenant 


ley  (a),  where  the  plaintiff  had  carried  the  record  down  for 
trial  once,  the  Court  refused  to  allow  the  defendant  to  enter 
up  judgment  as  in  case  of  a  nonsuit^  for  not  carrying  it  dovm 
a  second  time,  although  the  cause  was  made  a  remanei  the 
first  time;  but  they  said,  that  the  defendant  should  have 
carried  the  record  down  by  proviso.  Besides,  judgment 
as  in  case  of  a  nonsuit  can  only  be  entered  in  those  cases 
where  the  statute  (14  Geo.  2,  c.  17)  enables  a  defend- 
ant to  carry  down  the  record  by  proviso,  and  that  sta- 
tute does  not  apply  to  real  actions. 


Per  Curiam. — It  is  unnecessary  to  decide  whether 
or  not  the  statute  14  Geo.  2  applies  to  real  actions  (A). 
The  case  of  Mewbum  v.  Langley  appears  to  be  in  point. 
It  was  there  held,  that,  if  a  plaintiff  takes  his  cause  down 
to  the  Assizes  for  trial,  and  it  be  made  a  remanet,  although 
he  withdraws  the  record  at  the  next  Assizes,  the  defend- 
ant cannot  have  judgment  as  in  case  of  a  nonsuit,  but 
must  carry  down  the  record  by  proviso  (c).  In  the  case 
of  King  V.  Pippeit  (cQ,  it  was  held,  that  judgment  as 
in  case  of  a  nonsuit  cannot  be  enteiM  on  the  plaintiff's 
neglecting  to  carry  the  record  down  to  trial,  where  the 
defendant  might  have  carried  it  down  by  proviso.  Whe- 
ther, therefore,  a  writ  of  entry  be  or  be  not  within  the 
statute  14  Geo.  2,  as  the  tenant  might  have  carried  down 
the  record  by  proviso,  he  is  not  entitled  to  enter  judg- 
ment as  in  case  of  a  nonsuit. 

Rule  discharged  (e). 


(a)  3  Term  Rep.  I. 

(ft)  From  the  case  of  Almgill  v. 
Pierson  (1  Bos.  &  Pul.  103),  it 
would  seem  that  judgment  as  in 
case  of  a  nonsuit  may  be  entered 
up  agtiinst  the  demandant  in  a 
writ  of  right, 

(c)  See  also  Porzelius  v.  Mad- 
docks,  1  H.  Blac.  101;  Anderson 
V.  Shaw,  ante,  p.  44. 


(rf)  1  Term  Rep.  492. 

(e)  Where  the  defendant  car- 
ries down  the  record  by  proviso, 
it  is  sufficient  if  he  obtain  the 
usual  rule  for  trial  by  proviso 
at  any  time  before  trial,  even 
though  it  be  obtained  after  he  has 
given  the  plaintiff  notice  of  trial. 
King  V.  Pippctt,  1  Term  Rep.6i^* 
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DORRINGTON  t.  BrICKNELL.  FJ^^'!?\ 

Mai/  6th,, 

M  HIS  was  a  demurrer  to  a  declaration  in  debt  on  a  bail-  in  debt  on  a 
bondy  for  not  averring  that  there  was  any  affidavit  of  declaration  need 
debt,  or  that  the  writ  was  marked  or  indorsed  for  bail.        avcrments'that 

there  Fas  an 
,  affidavit  of  debtt 

Mr.  Serjeant  Taddy,  in  support  of  the  demurrer.^-"  or  that  the  mm 
The  declaration  is  insufficient,  on  two  grounds — First,  it  i^orsed  on  the 
is  not  alleged  that  the  writ  under  which  the  party  was  ^'^^ 
arrested,  was  issued  on  an  affidavit  of  debt;  Secondly , 
it  is  not  stated  that  the  writ  was  indorsed  for  bail:  both 
of  which  averments  are  necessary  by  the  statute  12th 
Geo^  1,  c.  29,  s.  2f  (a).  The  objection  was  taken  in  the 
case  of  TFhisJcard  v.  Wilder  (6),  and  over-ruled  by  the 
Court,  Mr.  Justice  Denison  saying:  *'  It  is  oAen  done, 
and  often  not:  I  have  often  seen  declarations  of  both 
sorts;  some  one  way,  some  the  other."  But,  in  the  sub* 
sequent  (sase  of  Hill  v.  Heale,  on  Whiskard  v.  Wildet 
being  referred  to,  Sir  James  Mansfield  said  (c) :  **  The  ques- 
tion there  related  tdthe  form  of  the  declaration.  Mr.  Jus- 
tice jDenison,  who  was  a  pleader  of  the  first  eminence,  ob- 
served, that,  in  practice,  the  form  of  the  declaration  was 
sometimes  one  way,  and  sometimes  another ;  and  that  he 


(a)  By  which  it  is  enacted — 
^<That,  from  and  after  the  24th 
June,  1726,  in  all  cases  where  the 
plaintiff's  cause  of  action  shall 
amount  to  ten  pounds,  or  up- 
wards*, affidavit  shall  be  made 
and  filed  of  such  cause  of  action, 
(which, affidavit  may  be  made  be- 
fore any  Judge,  or  commissioner 
of  the  Court  out  of  which  such 
process  shall  issue,  authorized  to 
take  affidavits  in  such  Courts,  or 
else  before  the  officer  who  shall 

VOL.  XI. 


issue  such  process,  or  bis  deputy, 
which  oath  such  officer  or  his  de- 
puty, is  thereby  empowered  to 
administer);  and  that,  for  such 
affidavit,  one  shilling,  over  and 
above  the  stamp-duties,  shall  be 
paid,  and  no  mor^;  and  that  the 
sum  or  sums  specified  in  such 
affidavit  shall  be  indorsed  on  the 
back  of  such  writ  or  process.'' 

(6)  1  Burr.  330. 

(c)  2  New  Rep.  201. 

G  G 
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1826.         did  not  think  the  averment  necessary.     This  was  the  sole 
DoRRiNOTON    9"®^*'^"  before  the  Court.     But  I  should  have  great 
«•  difficulty  in  agreeing  with  the  doctrine  imputed  to  the 

Court  of  King's  Bench^  that  the  stetute  of  IS  Geo.  1,  is 
merely  directory;  I  cannot  help  entertaining  great  doubts 
respecting  that  dieium.  The  Sheriff  must  se^  by  the 
writ  whether  it  be  indorsed  or  not,  and  I  cannot  think 
he  could  justify  an  arrest  without  it.**  So»  here,  the  ar- 
rest could  not  be  justified  without  an  affidavit  of  debt,  and 
no  action  can  be  maintained  on  a  bond  given  to  enforce  an 
illegal  arrest*  The  bail-b(md  is  founded  on  th^  arrest; 
and|  if  the  arrest  be  ill,  the  bail-bond  is  bad  also. 

Mr.  Serjeant  Peake  (in  the  absence  of  Mr,  Serjeant 
W$lde)t  cofUra,  was  stopped  by  the  Court. 

Mr.  Justice  Park  (a). — I  am  of  opinion  that  there  is  no 
foundation  for  the  objections  that  have,  been  raJAed  to  the 
form  of  the  declaration  in  this  case.  WM^ord  ¥•  Wilder 
was  decided  in  the  year  1757,  and  its  authjority  has  never 
since  been  questioned.  The  case  of  HiU  v.  Heafe  is  of  a  to- 
tally diffisrent  nature*  The  question  there  was,  whether  a 
commission  of  bankrupt  sued  out  upon  the  affidavits  of  four 
petitibning  creditors,  whose  debts  did  not  appear  upon  the 
face  of  the  affidavits  to  amount  to  SOOL,  was  void — ^it  was 
held  not ;  the  provision  in  tl^  5  Geo.  2,  c.  30,  s.  S3,  respect- 
ing siich  affidavits,  being  iftVec/ory  only,  and  not  conditional. 
What  Sir  James  Mansfield  there  said  with  respect  to  the 
form  of  declaring  on  a  bail-bond,  was  merely  put  by  way  of 
illustration;  the  point  was  not  judicially  before  hinu  In 
Wkiskard  v.  Wilder,  it  was  objected,  that  the  declaration 
ought  to  have  particularly  set  forth  '*  that  the  debt  was 
stvom  to  by  the  plaintiff;  and  that  the  sum  sworn  to  be  due, 
and  for  which  the  defendant  was  holden  to  bail#  was  marked 
on  the  writ:*  But  Sir  James  Man^eld  said  {b)i  ''Thisbai 

(a)  Lord  Chief  Justice  Best  was  at  Guildhall.        {b)  1  Burr.  332. 
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jDot  been  thought  necessary  to  be  set  forth » till  this  time,         )826. 
ever  since  the  makinir  of  the  act  of  12  Geo,  1.     Nor      ^     "^""^ 

,  °  DORRINOTOV 

does  it|  upon  reading  the  act,  appear  to  be  an  essential  p. 

requisite  to  the  talidiiy  of  the  bail-bond,  nor  in  the  na- 
ture of  a  condition-precedent  to  it;  but^  on  the  contrary, 
the  statute  of  12  Gea^  I  appears  to  be  only  directory  to 
the  Sheriff:  %o  that,  though  the  Sheriff  may  be  himself 
answerable  for  such  an  omission  (a),  yet  the  bond  is  not 
void  ;*'  and  Mr.  Justice  Denisom  said :  **  This  original  action 
appears  to  have  been  an  ac  etiam  for  50/.,  and  a  good  pre- 
cept is  set  out.  Therefore,  the  defendant  was  liable  to 
be  arrested.  And  it  is  set  out  that  he  was  arrested. 
This  act  of  12  Geo»  1,  does  not  make  the  proceedings 
void,  in  case  the  defendant  be  arrested  without  affidavit 
and  marking  the  sum  sworn  to  upon  the  back  of  the  writ: 
it  only  prohibits  the  Sheriff  and  plaintiff  from  doing  it. 
And  they  may,  indeed,  be  Kable  to  an  action  upon  the 
case  for  it  (though  perhaps  not  to  an  action  of  trespass); 
but  it  does  not  make  the  bail-bond  void."  Mr.  Justice 
Foster  concurred  with  the  rest  of  the  Court,  and  said, 
that,  **  if  the  fact  was,  that  there  was  no  affidavit,  the 
defendant  might  have  been  relieved  in  a  much  easier  me- 
thod; by  applying  to  the  Court,  or  to  a  Judge,  to  be  dis- 
charged upon  common  bail."  There,  as  here,  the  de« 
murrer  was  disallowed. 

Mr.  Justice  Burrouoh. — The  only  question  is,  whether 
we  are  to  be  guided  by  the  decision  of  four  Judges  in  the 

(a)  See  WUcoxon  ?.  Nightingale  phdntiff's   cause   of  action  waa 

(1  Moore  &  Payne,  279;  S,  C.  4  made  or  filed— it  was  held,  that 

Bing.  501),  where— on  demurrer  auch  allegation  was  unnecessary, 

to  a  declaration  against  the  Sherifif,  it  being  averred  that  the  writ  was 

for  an  escape  on  m^fne  process,  as-  duly  marked  or  indorsed  for  bail, 

signing  for  cause,  that  it  was  not  before  it  was  delivered   to  the 

alleged  that  any  affidavit  of  the  Sheriff. 
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Court  o{  King*s  Bench,  or  by  the  mere  dictum  of  oni 
Judge  in  this  Court. 

Mr.  Justice  Gaselee. — ^In  the  case  of  Hill  v.  Heale, 
the  commission  was  held  not  to  be  void,  the  statute  5  Geo. 
2,  e.  30^  s.  23,  being  only  directory.  That  was,  in  fact, 
the  same  point  as  that  which  arises  in  this  case,  but  on 
another  statute. 

Judgment  for  the  plaintiff  (a). 


(«)  See  the  case  of  Skarpe  y. 
Abl>ey  (2  Moore  &  Payne,  312; 
S,  C.5  Bing.  193)y  where  the  same 
point  was  determined  in  confor- 


mity with  the  dedsion  in  tins  case^ 
which  was  referred  to  by  Mr.  jfiu^ 
tice  Burroughs 


IN  THE  EXCHEQUER  CHAMBER. 


Taylor,  qui  tarn,  v.  Willans. 

Wednesday,  rj     j^^^^^  t 

AprU  ml  [In  Error.] 

In  a  declaration  J.  HIS  was  an  action  of  debt,  brought  by  the  defendant  iii 
onthewatlitnf  ^HTor  (the  plaintiff  below)  on  the  statute  9  ^iuie«  c  14, 
&"l°waf*aHe^  ^-  ^  (^)'  ^  recover  from  the  plaintiff  in  error  (the  defend- 
ed to  have  been  ant  below)  penalties  for  firaminfic. 

committed  "at  '^  o  o 

the  parish  of  St. 

James,  in  the  county  of  Middtetex: — Held  (on  error)  sufficient,  although  there  tfre  in  MiddUse* 

two  parishes  of  St.  Jamet,  tfiz.  St.  James,   Westminster,  and  St  James,  Clerketnoell—4he  Utter 

never  being  described  without  the  addition  of  **  ClerkenwelL**^ 

In  debt  on  the  statute  of  Anne,  for  money  lost  at  play,  the  declaration  averred  that  the  party  did, 
"  at  one  and  the  same  sitting,  by  playing  at  a  certain  game  called  '  Rouge  et  Noir,*  lose  to  the  de- 
fendant a  large  sum,  &c»  and  did  then  and  there  pay  the  same  to  the  c&fendant" — without  alleg- 
ing that  he  played  with  die  defendant : — Held  sufficient 


(a)  By  wliich  it  is  enacted — 
^'  that,  from  and  after  the  Ist 
pSay,  171  ly  any  person  or  per- 
sons  whatsoever,  who  shall,  at  any 
time  or  bittins^,  by  playing  at 
cards,  dice,  tables,  or  other  game 


or  games  whatsoever,  or  by  betr 
ting  on  the  sides  or  hands  of 
such  as  do  play  at  any  of  the 
games  aforesaid,  lose  to  any  one 
or  more  person  or  persons  so 
playing  or  betting,  in  the  whole. 
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'  The  detlaration,  which  contained  thirty-eight  counts^ 
stated — that  the  defendant  was  attached  to  answer  to  the 
plaintiff,  who  sued  -^  as  well  for  himself  as  for  the  poor 
of  the  parish  of  St*  Jamet^  in  the  county  of  Middlesex^* 
in  a  plea  that  he  render  to  the  poor  of  the  parish  afore- 
said, and  to  the  plaintiff,  who  sued  as  aforesaid,  the  sum 

of  £ ,  which  he  owed  to  and  unjustly  detained  from 

-them;  and  thereupon  the  plaintiff,  who  sued  as  aforesaid, 
by  John  Tatham,  his  attorney,  complained,  that  one  Wit- 
Ham  Willans^  after  the  1st  day  of  May,  in  the  year  of  our 
Xiord  1711,  to  wit,  on  &c.,  in  the  year  &c.,  **  at  the  parish 
-of  St.  JameMy  in  the  coQnty  of  Middlesex  ^^  did,  at  one  and 
the  same  time  and  sitting,  by  playing  at  a  certain  game 


1826. 
■  Taylor,  g.  r. 

V, 
WlLLANS. 


the  sum  or  value  of  10/.,  and  shall 
'pay  or  deliver  the  same,  or  any 
part  thereof,  the  person  or  per- 
sons so  losing,  and  paying  or  de- 
livering the  same,  shall  be  at  li- 
-berty,  within  three  months  then 
next,  to  sue  for  and  recover  the 
money  or  goods  so  lost,  and  pud 
or  delivered*  or  any  part  thereof, 
from  the  respective  winner  and 
winners  thereof,  with  costs  of  suit, 
by  action  of  debt  founded  on  this 
act,  to  be  prosecuted  in  any  of 
her  Majesty's  Courts  of  record;  in 
which  actions  or  suits,  no  essoin, 
protection,  wager  of  law,  privilege 
of  Parliament,  or  more  than  one 
imparlance,  shall  be  allowed;  in 
which  actions  it  shall  be  sufficient 
for  the  plaintiff  to  allege,  that  the 
defendant  or  defendants  are  in- 
debted to  the  plaintiff,  or  receiv- 
ed to  the  plaintiff's  use,  the  mo- 
biles so  lost  and  paid,  or  converted 
the  goods  won  of  the  plaintiff  to 
ihc  defendant's  use,  whereby  the 


plaintiff's  action  accrued  to  him, 
according  to  the  form  of  this  sta- 
tute#  without  setting  forth  the 
special  matter;  and,  in  'Case  the 
person  or  persons  who  shall  lose 
such  money,  or  other  thing,  as 
aforesaid,  shall  not,  within  the 
time  aforesaid,  really  and  bonafidey 
and  without  covin  or  collusion, 
sue,  and  with  effect  prosecute  for 
the  money,  or  other  thing,  so  by 
him  or  them  lost,  and  paid  or  de- 
livered, as  aforesaid,  it  shall  and 
may  be  lawful  to  and  for  any  per- 
son or  persons,  by  any  such  action 
or  suit,  as  aforesaid,  to  sue  for  and 
recover  the  same,  and  treble  the 
value  thereof,  with  costs  of  suit, 
against  such  winner  or  winners,  as 
aforesaid ;  the  one  moiety  thereof 
to  the  use  of  the  person  or  per- 
sons that  will  sue  for  the  same, 
imd  the  other  moiety  to  the  use  of 
the  poor  of  the  parish  where  the 
offence  shall  he  committed" 
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called  **  Rouge  ei  Noir  (a)/'  lose  to  the  defendant  a  large 
sum  of  money  I  to  wit,  the  sum  of  50/.,  and  did  then  and 
there  pay  the  same  to  the  defendant.  The  plaintiff  then 
averred  that  WiUiatn  WiUans  did  not  prosecute  with  effect 
.within  the  three  months:  whereby  an  action  accrued  to 
the  plaintifi^  jl(C* 

At  the  trial,  a  verdict  was  taken  for  the  phiintiff  below, 
on  the  third,  .fifth,  ninth,  thirteenth,  twenty^^first,  twenty* 
.third,  twenty-niath,  and  thirty-seventh  counts;  and  for  the 
defendant  below  on  the  others.  Judgment  having  been 
entered  up  for  the  plaintiff  below,  in  the  Court  of  King*s 
JBhwht  the  defendant  below  brought  error  into  the  Es^ 
chequer  Chamber ^  assigning  for  causes)^ — 

''  That  there  are  two  parishes  of  St.  Jamesin  the  coun- 
ty of  Middlesex^-^Su  James,  Clerkenwell,  and  St.  JameSf 
Westminster,  and  that  it  did  not  appear  on  the  face  of  the 
record  which  parish  was  meant;  and  ailso,  that  it  wtfs  not 
sufficiently  averred  that  William  WiUans  lost  the  money 
to  the  defendant  below  at  one  and  the  same  time,  by  play- 
ing tcith  him,  or  that  the  defendant  below  played  at  all,  or 
betted  on  those  who  did  play,  so  as  to  bring  the  Case  ^th- 
in the  statute  9  Anne,  c.  14,  s.  2/* 


Mr.  Brodrick,  for  the  plaintiff  in  error. — ^There  are  two 
objections  on  the  face  of  this  record :  JPiV^^,  that  the  parish 
in  which  the  offence  is  alleged  to  have  been  committed  is 
not  described  with  sufficient  cettamty-Secondly,  that  it 
does  not  appear  that  WilUam  WiUans  was  playing  teitk 
the  defendant  below. 


(a)  In  The  King  v.  Rogier  ( I 
Bam.  &  Cress.  272),  it  was  held, 
that  the  keeping  of  a  common  gam- 
ing house,  and,  for  lucre  and  gain, 
unlawfully  causing  and  procuring 
divers  idle  and  evil-disposed  per* 
sons  to  frequent  and  coine  to  play 


together  at  a  game  called  ^  Rouge 
et  Noir,*'  and  permitting  the  said 
idle  and  evil-disposed  persons  to 
remain  playing  at  the  smd  game 
for  divers  large  and  excessive  sums 
of  money,  is  an  indictable  offence 
at  common  law. 
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i^r^— There  (ire  two  parishes  otSt.Jamesin  thecounty         1826. 
of  Middle^ea:^  r«.  St.  Jame$  within  the  Liberty  of  fVesi-    ^imloir^.  t. 
minster f  and  St.  James t  Clerkenwell^    The  plaintiff  below  v. 

ifued  *'  as  well  for  himself  as  for  the  poor  of  the  parish  of 
St.  James t  in  the  county  of  Middlesex;"  without  describ- 
ing the  particular  parish  or  its  precise  locality.  It  is  es- 
sential that  the  parish  should  be  rightly  described  in  the 
declaration  and  in  the  judgment,  as  a  moiety  of  the  penal- 
iy  to  be  recovered  goes  to  the  poor  of  the  parish  wherein 
the  offence  was  committed.  The  Court  will  take  judicial 
notice  that  there  are  two  parishes  of  the  same  name  in 
Middlesex.  According  to  various  statutes,  they  are  to  be 
designated  in  a  particular  manner;  neither  is  simply  the 
parish  of  St.  James;  the  addition  must  be  given:  parti- 
cularly in  the  case  of  a  penalty  to  be  recovered  for  the  use 
qf  the  poor*  In  the  statute  23  Geo.  2,  c  27,  an  act  for  the 
more  easy  and  speedy  recovery  of  small  debts,  St«  James, 
Westminsler,  is  described  as  **  the  parish  of  St.  James 
within  the  Liberty  of  Westminster^  The  statute  1  Ja^:.  1, 
c.  9&  (private  act)  describes  that  parish  in  the  same  manner. 
On  the  other  hand,  the  other  parish  of  St.  James  is  dei- 
«cribed  in  the  28  Geo.  3,  c.  10,  and  the  30  Geo.  3,  c.  69, 
sm  **  St.  James  at  Clerkentoell ;"  and,  in  the  15  Geo.3,  c. 
X3,  as  '*  St.  James  ClerkenwelL''  If  this  objection  had 
been  taken  at  the  trial,  it  might  have  been  answered,  that 
the  pfiurish  in  question  was  as  well  known  by  the  one  name 
as  by  the  other.  In  Kirtland  v^  Pounsett  (a),  the  plaintiQ:* 
declared  for  the  use  and  occupation  of  a  house  in  the  parish 
of  Lambeth.  It  was  proved  that  the  name  of  the  parish 
was  St.  Mar  If,  Lambeth;  though,  in  several  local  acts, 
it  was  described  as  "  the  parish  o{  Lambeth**  generally,  and 
it  was  knoirn  by  both  names.  This  was  held  to  be  no  vari- 
ance;  and  Sir  James  Mansfield  said:  ''The  nameof  jLam- 
beih  is  much  better  known  than  that  of  St.  Mary,  Lambeth; 

(a)  1  Tauut.  570. 
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1826.         and  the  question  isi  whether  it  be  not  sufficient  to  call  it  by 
Taylor,  q.  t.    ^^^^  name  by  which  all  mankind  call  it."  But,  when  a  parish 
V-  derives  its  name  from  a  Tutelar  Saint,  it  must  be  described 

correctly,  and  if  there  be  any  omission,  the  variance  has  al- 
ways  been  held  fatal.  In  Wilson  v.  Gilbert  (a),  which  was  an 
action  for  non-residence,  the  parish  was  styled  in  the  decla« 
ration  as  the  parish  of  St.  Ethelburg^  the  real  name  being 
^t.  Ethelburga — this  was  held  a  fatal  variance.  So,  in 
Harris  v.  Cook  (A),  where,  in  an  action  on  the  case  for  an 
excessive  distress,  the  premises  were  averred  to  be  in  the 
parish  of  St.  George  the  Martyr,  Bloomsburj/^  and  the 
proof  was,  that  the  premises  were  in  the  parish  of  St.  George^ 
Bloomsbury — it  was  held  to  be  an  improper  description. 
Ahhough,  in  Doe  d.  Toilet  v.  Salter  (c),  in  ejectment,  the 
premises  were  laid  to  be  in  Famham,  and  proved  to  be  ia 
FamJiam  Royal,  and  it  was  held  no  variance;  -and  in  The 
•King  v.*  Glossop  (d),  where  the  evidence  in  a  conviction 
stated  that  the  Coburg  Theatre  was  in  the  parish  of  Lam" 
beth,  and  the  adjudication  of  the  penalty  was,  to  the  poor 
of  the  parish  of  St.  Mary,  Lambeth — it  was  held  that  this 
was  no  variance :  yet  in  neither  of  these  cases  did  it  appear 
that  there  were  two  distinct  parishes  bearing  the  satne  name* 
Although  the  description  of  the  parish  in  the  declaration 
might,  at  the  trial,  have  been  deemed  sufficient;  still,  the 
judgment,  which  decrees  one  half  of  the  penalties  recover- 
ed,  *'  to  the  poor  of  the  parish  of  St.  James,  in  the  coimty 

• 

of  Middlesex,"  is  bad  and  uncertain. 

Secondly — It  does  not  appear  on  the  face  of  the  declara- 
tion, whether  the  defendant  below  was  playing  or  betting. 
Where  the  penalty  is  to  be  recovered  by  a  common  informer, 
the  act  giving  it  must  be  considered  as  strictly  penal;  re« 
toiedial  only,  \vhen  the  loser  sues.     The  declaration  alleges 


(a)  2  Bos.  &  Pul.  281 .  (c)  13  East,  9. 

{b)  2  B.  Moore,  587;  «S.  C.  8         {d)  4  Barn.  &.  Aid  616. 
Taiuit  639. 
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^*  that  one  William  WillanSf  at  the  parish  of  St.  Jamef,         ^826. 
•in  the  county  of  Middlesex^  did.  at  one  and  the  same  time    _ 

^  "^  ^  '         '  Taylor,  q.f. 

TUid  sittuig,  by  playing  at  a  certain  game  called  *  Rouge  et  v. 

■NoiVf  lose  to  the  defendant  (below)  a  large  sum  of  money, 
to  wity  50/.  9  and  did  then  and  there  pay  the  same  to  the 
defendant  (below)."  It  is  not  averred  that  he  was  play^ 
ing  with  him.  The  statute  only  extends  to  money  lost  by 
one  player  to  another,  or  by  the  by-standers  betting  on 
those  who  play;  but  it  does  not  extend  to  the  case  of 
a  person  simply  betting  with  a  by-stander.  In  Comynit 
Digesif  it  is  said,  that  (a),  "  if  an  action  be  founded 
upon  a  statute,  the  plaintiff  must  aver  every  matter,  which 
is  requisite  to  entitle  him  to  an  action."  Again  (A),  "  So, 
the  plaintiff,  in  his  declaration,  ought  to  aver  every  fact; 
^without  being  informed  of  which,  the  Court  cannot  judge 
whether  the  plaintiff  has  cause  of  action.  As,  in  an  action 
founded  on  a  statute,  the  plaintiff  ought  to  aveir  every  fact 
necessary  to  inform  the  Court  that  his  case  is  within  the 
statute:  as,  in  Quare  Impedity  by  the  King,  on  the  statute 
13  EUz.  c.  IS,  for*  not  reading  the  thirty-nine  articles,  it 
ought  to  be  averred  that  it  was  a  benefice  with  cure;  (1 
And.  (S2 — Luiw.  1089) ;  So,  in  Quare  Impedit  by  the  King, 
founded  on  the  statute  31  EUx.  c.  6,  for  simony  {Semb. 
IaUu),  1089) ;  So,  in  Quare  Impedit  by  the  University,  on 
the  statute  3  Jac.  1,  c.  5,  for  the  benefice  of  a  recusant,  the 
plaintiff  must  aver,  that  the  patron  was  a  recusant  convict 
(10  Co.  58  a).'*  So,  here,  the  plaintiff  below  should  have 
averred,  and  proved  at  the  trial,  that  the  defendant  below 
was  playing.  In  Lynall  v.  Longbothom  (e),  which  was  an 
action  of  debt  on  this  statute,  the  declaration  alleged 
ther  money  to  have  been  lost  to  the  defendant,  by  betting 
on  the  side  of  one  John  Clarke ^  at  a  certain  game  called  a 
foot-race — it  was  held,  that  a  foot-race  is  a  game  within 

(n)  Tit.  "  Action  upon  Statute,"  (A.  3).        {b)  Tit.  "  Pkadcr;'  (C.  76). 

(c)  2  WUs.  36. 


WiLLAHf. 
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182<).        .^  act ;  but  that  it  must  appear  that  a  man  was  playing  at 
^     ^     '       such  game,  or  else  a  wager  above  10/.  laid  upon  his  sidc^ 
e/  '  *    was  not  a  betting  within  the  statute;  and  Lord  Chief  Jusr 
tioe  WiUei  there  said  (a):  ''The  single  question  w,  whe- 
ther it  appears  that  Clarke  was  playing  at  a  game  called 
a  foot*race ;  for,  if  he  was,  this  was  a  betting  within  the 
statute;  but  it  is  neither  laid  in  the  deckuratipui  nor:Stated 
in  the  case,  that  he  was  playing  at  a  game  called  a  foot- 
race; and  we  can  intend  nothing  that  does  not  appear.^ 
there  most  be  a  betting  on  the  side  of  a  person  pkiyimg; 
and,  if  no  case  had  been  stated,  the  judgment  must  hai^ 
been  arrested  upon  this  declaration,  because  it  is  not  laid 
ihaX' Clarke  was  playing.     I  think  this  is  a  penal  law^ 
and  not  merely  remedial."    The  cases  of  Spieres  v.  Part' 
er{b)f  Mushion  v.  Aspinall  {e),  and  BuH"^*  Howard  {d^ 
Are  express  authorities  to  shew,  that,  after  verdict,  no- 
thing can  be  presumed  but  what  is  expresdy  stated  in  the 
ileclaration,  or  can  be  necessarily  implied  from  those  frets 
which  are  stated.     It  was  not  necessary^  in  this  caae^.  to 
prove  that  the  defendant  below  was  playing,,  as  it  Was  not 
averred;  therefore,  it  cannot  now  be  assumed  that  that 
iact  was  proved:  for,  nothing  can  be  intended  to  exiedd 
the  construction  of  a  penal  act  beyond  its  express  wcnrds. 

[Mr.  Baron  Hullock. — In  the  case  o{  Frederick  v.  Laokr 
sip  (e),  the  declaration  was  precisely  in  the  same,  form  as 
that  in  the  present  case;  save  that  there  the  action  was 
brought  for  money  lost  by  betting  at  cards,  whilst  hei^  it 
is  for  money  lost  by  playing  J^ 

This  objection  was  not  taken  there,  and  therefoi^  the 
point  now  relied  on  was  not  considered  by  the  Court. 

[Lord  Chief  Justice  jB^tf/ observed,  that  there  was*  no 
weight  in  the  first  objection,  and  that,  therefore,  the  ar- 


(a)  2  WUs.  40.  (d)  4  Barn.  &  Aid.  656, 

(b)  1  Term  Rep.  141.  (e)  4  B«rr.  301S. 

(c)  2  Doug.  679, 
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gumeht  on  the  part  of  the  defendant  in  error,  ihight  be         1826. 
confined  to  the  last;  and  i/Lv.  Baron  HuUock  said,  that    -^    ^     \ 

'  .Taylor,  q.  /« 

the  two  parishes  in  Cleriemoelit  were  always  described  as  v. 

«  St  John,  ClcrkenweU;'  and  "  St.  James,  ClerkenmeUr      ^'*''''"* 
but  never  as  ''  St.  Jokn,*'  or  ''  St.  James  '*  only  (a)]. 

Mr.  Paitesim,  for  the  defendant  in  error. — Sufficient  ap^ 
-pears  on  the  face  of  this  declaration,  to  shew  that  the.der 
fendant  (below)  was  playing  with  fVilUam  WiUam;  for,  it  is 
distinctly  averred,  that  the  latter  **  did  lose  to  the  defend- 
ant (below)  a  large,  sum  of  money,  to  wit^  50A,  and  didthen 
and  there  pay  the  same  to  the  defendant  (below).*'  He 
could  not  have  lost  it  to  him  unless  he  had  been^playing 
wiih  him.  It  must  have  been  proved  at  the  trial,  that  they 
played  together.  All  the  precedents  of  declarations  upon 
the  statute  of  Anne  are  in  the  same  ibrm  as  .the  declara* 
iioQ  in  this  case  (&)• 

Lord  Chief  Justice  Best. — ^^Two  objections  have  been 
raised  to  this  record.  Tike  first  is,  that,  inasmuch  as  the 
plaintiff  below  sues  as  well  for  the  poor  of  the  parish  of 
St.  James,  in  the  county  of  Middlesex p  as  for  himself,  and 
there  are  in  the  county  of  Middlesex  two  parishes  ^t 
are  known  by  the  name  of  **  the  parish  of  St.  Jamesi^  the 
judgment  is  uncertain  and  erroneous;  for  that  it  does  not 
shew  to  the  poor  of  which  parish  the  moiety  of  the  penal- 

(a)  See  the  case  of  Tq}i^  v.  the  Bame  of  St.  Jame$^  Cktktnr-' 

Hooman,  (IB. Moore,  161),  where,  well — this  description  was  hdd  in* 

in  a  declaration  in  trespass  for  sufficient, 
breaking  and  entering  a  house,         (b)  See  Wentworth*s  Pleading, 

the  (Iremises  were  averred  to  be  VoL  7,  pp.  148,  189,  220,  361— 

in  the  parish  of  C^rAi^jtioe//,  snd  IiU.£at.  li58-Morg.Pleader,614. 

it   was  proved    that   Clerkenwell  2  Wils.  36.  In  7  Went.  236,  there 

consisted  of  two  distinct  parishes  is  a  precedent  where  the  plaintiff 

or  districts   (St.  John,   and   St.  is  alleged  to  have  played  wUh  the 

Jame$,  Clerkenwell),  though  the  defendant, 
whole  was  generally  known  by 
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1826.        ty  is  to  be  paid,    It-^oeB  nbt^  however,  appear,  by  any 
Taylor     i    ^^^  ^^  Parliament,  that  liiere  are  in  Middlesex  two  parishes 
V*  known  by  the  name  of  St.  James.    There  is  a  parish  in 

Westminster^  which  is  sometimes  called  **  St.  James^s^ 
and  sometimes  **  St.  James,  within  the  liberty  of  West- 
minster; **  and  there  is  also  a  parish  called  **  St.  James, 
4^lerkemDeU:^  ^ut  tbti  latter,  is  neter  described  inthout  the 
addition  of  **  derienwelL'*  We  may,  therefore,  dispose 
of  that  point  (a). 

•  The  second  objection  is,  that  the  offence  i^  not  so  de- 
Bcribed  as  to  bringfit  wiilutt  the  statute.  ^  It  has  been  said, 
that  this  is  a  penal  act,  and  must,  therefore,  receive  a 
^strict  construction.  We  are  of  opinion,  that,  giving  it  the 
strictest  possible  construction,  this  case  is  within  it«  It  is 
averred,  that  the  money  was  lost  to  the  defendant  by  play' 
tag.  If  it  had  been  lost  to  another,  it  would  not  have  been 
lost  by  playing,  but  by  betting;  and,  if  lost  by  playing,  it 
was  clearly  lost  to  the  person  toith  whom  the  party  was 
playing.  In  the  case  of  Frederick  v.  Lookup,  the  declanr 
tion  was  in  the  same  form  as  this,  and,  although  other  ob- 
jections were  there  discussed,  the  present  was  not  ndsed. 
We  are  of  opinion,  that  it  is  substantially  shewn  upon  the 
face  of  the  record  that  the  parties  were  playing  one  with 
the  other. 

Judgment  affirmed. 

(a)  la  WUlkms  v.  Burgess  (3  name,  it  is  well  CDOugh,  though 

Taunt.  127),  it  was  held,  that,  in  that  is  not  the  name  of  consecra- 

a  penal  action,  if  a  parish  is  styled  tion. 
by  its  popular  and  well-known 
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Garner  r.  Weller.  ^T^^\ 

.^^  May  26th. 

JUR.  Seijeant  Peake,  on  the  part  of  the  defendant^  The  Court  re- 
applied for  a  rule,  calling  on  the  plaintiff  to  shew  cause  «"d«d^on" 
why  the  declaration  in  this  cause  should  not  be  set  aside.  ®?  the  gnmnd 

'^  '   of  a  Tanance 

for  irregularity.  The  irregularity  complained  of  was,  that,  between  the 
in  the  writ,  the  defendant  was  described  as  John  Weller,  ration— the  de- 
and,  in  the  declaration,  as  James;  the  latter  being  his  ^iJjT/iS^ 
real  name.  >"  ^^  former, 

and  James  in 

the  latter. 

Per  Curiam. — In  the  case  of  Spalding  v.  Mure  (a),  the 
Court  of  King's  Bench  refused  to  set  aside  the  proceed- 
ings for  irregularity,  on  account  of  a  variance  between  the 
briginal  writ  and  the  declaration.  Formerly,  the  variance 
might  have  been  the  subject  of  a  plea  in  abatement  to  the 
writ,  but  now  it  is  otherwise;  for,  in  the  case  of  Peake 
v.  Davis  (6),  this  Court  held,  that  a  defendant  cannot 
plead  in  abatement  to  the  original  writ,  as  he  cannot  have 

(a)  6  Term  Rep.  363.  {b)  5  Taunt.  6&3,  n. 
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oyer  (a).  The  like  practice  prevails  id  the  Court  of  KJm^$ 
Bench^  according  to  the  case  of  Spalding  v.  Mure;  and  it  is 
a  very  bentficial  practice,  for,  it  tends,  in  a  great  measure, 
to  get  rid  of  pleas  in  abatement,  the  only  use  of  which  is, 
to  retard  and  obstruct  the  proper  course  of  justice. 


TI^  learned  Serjeant,  therefore,  took  nothing  hf  his 

motion  (6). 


(a)  Id  Mtarray  v.  Huhhart  (1 
Bos.  &  Pul.  645),  the  defendant, 
being  arrested  ^j  the  name  of 
F.  H.,  put  in  bul  by  the  name  of 
S,H.  The  plaintiff  dechred  against 
him  as  '*  S.  H.  arrested  by  the 
name  of  F.  H."  The  defendant 
pleaded  the  misnorner  in  abatement 
of  the  writ.  The  pluntiff  treated 
the  plea  as  a  nullity,  and  signed 
judgment.  This  Court  refus^ 
to  set  aside  that  judgment. 

See  also  Symmen  v,  Wason,  1 
&0S.  &  Pul.  105. 

But  see  the  case  of  Wade  y. 
Stiff  (1  Moore  &  Payne,  26), 
where,  in  trespass  i^^ainst  four 
defendants,  one  of  them  pleaded 
a  misnomer  in  abatement  of  the 
writ;  «nd  the  Court,  on  demurrer, 
held  the  plea  to  be  ill,  because  it 
concluded  with  a  prayer  of  judg- 
ment "of  the  writ,  and  that  the 
tame  might  be  quashed,  SfC.** — the 
misnomer  of  one  defendant  being 
no  ground  to  abate  the  writ  as 
against  all:  but  it  was  not  hinted, 
either  by  the  Court  or  by  counsel, 
that  such  a  plea  could  not  be 
pleaded  at  all;  though  the  reason 
given  above  in  the  text,  why  it 
•hould  not  be  allowed,  seems  very 
satisfactory. 

(6)  See  the  case  of  Turing  v. 
Jones  (5  Term  Rep.  402),  where 


the  Court  of  King's  Batchy  ob 
motion,  refnJBed  to  permit  the  de- 
fendant to  take  advantage  of  a 
variance  between  the  sum  men- 
tioned in  the  ac  etiam  part  of  the 
latitat,  and  the  declaration. 

Where  a  party  held  to  b«l  ob- 
tains time  to  put  in  bail  to  the  ac- 
tion, he  cannot  afterwards  object 
to  the  writ  for  irregularity.  Moore 
V.  StockweU,  6  Bam.  &  Cress.  76. 

If  the  christian  name  of  the 
defendant  is  omitted  in  the  6- 
titat,  the  Court  of  Kin^s  BemA 
will,  if  the  process  be  hailabU,  9tk 
aside  the  proceedings,  on  motioo; 
but,  if  it  be  serviceable  only,  they 
will  not  interfere  on  motion,  but 
leave  the  defendant  to  plead  in 
abatement.  Ralph  v.  Peddmm,  6 
Bam.  &  Cress.  164. 

The  reason  of  this  dittinctioB 
between  bailable  and  servieeable 
process  is,  that>  in  the  fomer, 
the  interests  of  third  parties,  va. 
the  bail,  are  involved.  On  the 
same  principle,  the  Courts  wiB 
not  allow  amendmenta  in  bail- 
able, which  would  be  permitted  ia 
serviceable  process.  See  thecaio 
of  PhiUips  V.  Tanner^  6  Biag.  W; 
8.  C.  3  Moore  &  Payaei  aa^ 
Houlder  v.  Fasson^  3  Moors  & 
Payne. 
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Sellick  p.  SmitiIi  Keeling,  and  Drake.  Tuada^, 

'  May  30/A. 

JL  HIS  was  an  action  of  trover^  brought  to  recover  the  var  in  trover  againit 

lue  of  eighty  hogsheads  of  sugar.  ||;:  ^^JJ]^^ 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  WeH'  DodcCoaqnny. 

finr  tugara  de* 

minster^  at  the  Sittings  after  the  last  Term,  the  following  potited  in  the 
facts  appeared  in  evidence:^-  wjwSoMei:-- 

The  plaintiff,  a  merchant  at  Savanntih,  in  Georgia,  one  ^fff^.^  ** 
of  the  provinces  of  the  United  States,  consigned  the  su-  wkUn  tbe  pro- 

taetfon  of  ti^A 

gars  in  question  to  one  Richard  Pettitt,  a  merchant  ip  issth  lection  of 
Jjomdon,  with  directions  to  him  to  sell  then  as  soon  as  cl^sl^nrend- 
practicable,  and  to  place  the  net  proceeds  to  the  credit  of  ^^  toiverdkt, 

too  sctiOD  not 

one  John  Griswold,  of  New  York,  to  whom  the  plaintiff  hiTing  been 
was  indebted.     Griswold  accordingly  drew  bills  on  Pettitt  ^^"^ni 
to  the  supposed  value  of  the  shipment.    The  invoice  i7^^*b*£||i* 
stated  that  the  plaintiff  was  the  shipper  of  the  sugars,  and  ciaute— noc- 

withitanding 

was  accompanied  by  a  letter  from  the  plaintiff  to  Pet^  hii  having  de- 
iitt,  directing  him  to  sell   them  on  his  account.     Pre«  ^^nto^ad- 
▼iously  to  the  arrival  of  the  sugars,  Pettitt,  representing  ^*'?*  ^''^IjJJ^ 
himielf  to  be  the  owner  of  them,  obtained  from  the  de-  indemnity. 
iSmdants  Keeling  ^  Drake,  who  were  his  brokers,  ad- 
iranees  (in  money  and  bills)  to  tbe  amount  of  1,S00H,  in 
anticipation  of  the  proceeds,  and  indorsed  the  bills  of  la- 
ding to  them  thus : — 

'*  Deliver  the  within  contents  to  the  order  of  Messrs. 
KeeUng  #  l>raie,  ,.  j^.^j^^j  p^^^^^n 

f 

Pettitt  shortly  afterwards  absconded,  and  a  commission 
of  bankrupt  was  issued  against  him;  but,  previously  to  this, 
he  had  placed  in  the  hands  of  one  RosweU  Allen  King,  the 
letters  of  the  plaintiff  and  of  Griswold,  requesting  him. 
King,  to  take  charge  of  the  consignments,  and  to  provide 
ior  certain  bills  mentioned  in  the  letters  to  have  been 
diawn  on  .him,  Pftiilt,  by  Griswold^  on  account  of  the 
sugars.     In  pursuance  of  these  instructions  from  Pettitt, 
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1826.  King,  on  behalf  of  the  plaintiff,  put  a  stop  on  the  sagars 
in  the  Docks^  and  made  a  demand  on  the  Company  for 
their  delivery  to  him  on  the  plaintiff's  account.  Tbb,  how- 
ever, was  refused ;  and,  on  the  4th  Jvne,  18S3,  the  sugars 
were  delivered  to  Keeling  ^  Drake,  upon  theur  giving  to 
^mith,  the  Treasurer  of  the  Dock  Company,  a  bond  of  in* 
demnity. 

The  bond  recited — ''  That  the  goods  mentioned  and 
particularized  in  a  schedule  thereto  subjoined,  imported 
from   Savannah  itito  the  Port  of  London,  in  the  ship 
Waterloo,  consigned  to  Richard  Petfiit,  were  then  lying 
in  the  warehouses  of  the  West  India  Dock  Company; 
that  Keeling  ^  Drake  had  represented  to  the  said  Com; 
pany  that  the  said  goods  were  duly  assigned  to  them  by 
Pettitt,  on  a  valuable  consideration,  and  that  they  held  the 
bills  of  lading  for  the  same;  that  Pettitt  had  become  im 
solvent,  and  the  goods  had  been  also  claimed  by  one  Ri 
A.  King,  for  and  on  behalf  of  the.  shippers  thereof^  and 
that  King  was  unable  to  produce  to  the  Company  any 
authority  from  the  shipper  of  the  goods;  thdii.KeeUng  ^ 
Drake  claimed  delivery  thereof  as  holders  of  the  bills  of 
lading;  and  that  the  Company  had  only  consented  and 
agreed  to  their  application  and  request,^  on  being  indemr 
nified  in  respect  thereof." 

The  condition  was,  ''  that,  if  Keeling  ^  Drake,  thdr 
heirs,  executors,  &c.,  should  and  did,  from  time  to  time, 
and  at  all  times  thereafter,  well  and  efiectiially  save,  de- 
fend, keep  harmless  and  indemnified  the  said  We$t  India 
Dock  Company,  and  their  successors,  lands,  tenements, 
&c.,  and  also  the  then  and  all  and  every  future  treasurer 
tind  treasurers  of  the  said  Company  for  the  time  being,  of, 
from,  and  against,  all  and  all  manner  of  petitions,  8oit% 
losses,  costs,    charges,   damages,    claims,   and   demands 
whatsoever,  which  should  be  commenced,  instituted^  pro- 
isecuted,  or  carried  on  against,  or  which  should  be  made 
npon,  the  said  West  India  Dock  Company,  or  their  sa6r 
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cessors,  &c.,  or  upon  the  then  present  or  any  future  trea-*  1826. 
surer  or  treasurers  of  the  said  Company,  or  which  the 
said  West  India  Dock  Company,  or  their  successorsi  or 
the  treasurer  or  treasurers  of  the  said  Company  for  the  time 
being,  should  or  might  pay,  suffer,  sustain,  expend,  &c., 
or  be  put  unto,  or  become  subject  or  liable  to  pay,  for  or 
by  reason,  or  on  account  of  the  delivery  of  the  said  goods^ 
mentioned  and  particularized  in  the  schedule  thereto  sub* 
joined,  unto  Keeling  ^  Drake,  by  virtue  of  the  said  bills  of 
lading,  or  by  reason  or  on  account  of  not  delivering  the  said 
goods  according  to  any  former  bills  of  lading,  or  to  King, 
on  behalf  of  the  shippers  thereof,  or  to  the  assignees 
under  the  commission  of  bankruptcy  bsued  against  Pet" 
titt,  or  for  or  in  respect  of  any  other  matter,  cause,  or 
thing  whatsoever,  in  any  wise  relating  to  or  concerning  the 
said  goods,  or  any  part  thereof; — then,  the  bond  was  to  be 
void,  otherwise,  to  be  and  remain  in  full  force  and  effect.*' 

On  the  5th  June,  Keeling  8f  Drake  sold  the  sugars,  and 
placed  the  proceeds  to  the  credit  of  Pettitt.  A  demand 
was  then  made  of  the  proceeds  of  the  sale  on  Keeling 
^  Drake,  by  King,  on  the  part  of  the  plaintiff.  Thb 
demand  was  not  complied  with,  but  no  objection  was 
made  by  Keeling  ^  Drake,  that  King  had  no  authority 
from  the  plaintiff  to  make  it.  After  the  sale  of  the  sugars, 
and  the  demand  of  the  proceeds  by  King,  instructions 
were  received  by  him  from  the  plaintiff,  confirmatory  of 
those  previously  given  to  Pettitt,  viz,  that  the  sugars  were 
to  be  sold  on  the  plaintiff*s  account^  and  the  proceeds 
placed  to  the  credit  of  Griswold. 

It  also  appeared,  that  the  defendants.  Keeling  ^  Drake, 
had  filed  a  bill  in  Chancery  against  the  plaintiff,  for  a 
discovery;  in  his  answer  to  which,  he  stated,  that  the 
sugars  were  his  property ;  that  they  were  shipped  by  him 
to  Pettitt  at  the  instance  of  Griswold,  to  whom  he,  the 
plaintiff,  was  indebted;  that  he  had  entered  into  an  agree- 
ment with  Griswold,  that  his  debt  should  be  paid  out  of 
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the  proceeds  of  the  sugars;  and  that  Griswold  had  in* 
sured  the  sugars  on  his^  the  plaintiff's,  behalf^  and  had 
written  a  letter  in  which  he  said — '*  Mr.  SeUick  (the  plain- 
tiff) wishes  the  goods  to  be  sold." 

The  fourteen  days'  notice  required  by  the  statute  39 
Geo,  3,  c.  69  (a),  was  given  to  the  defendant  Smiih,  as  trea* 
surer  of  the  West  India  Dock  Company,  before  the  com- 
mencement of  the  action;  but  the  suit  was  not  commenced 
within  three  calendar  months  next  ensuing  the  time  of  the 
refusal  to  deliver  the  goods  to  King,  or  the  delivery  of  themy 
under  the  indemnity,  to  Keeling  ^  Drake* 

It  was  contended,  on  the  part  of  the  defendant  Smith, 
that  he  was  entitled  to  the  protection  of  the  184th  sec- 
tion of  the  statute  (6),  which  directs  that  the  West  ImUa 
Dock  Company  shall  sue  and  be  sued  in  the  name  of 
their  treasurer;  and  the  185th  section  (c),  afler  extend- 


(a)  Local  Act- 

{b)  By  which  it  is  enacted — 
'*  That  all  actions  and  suits  com- 
menced by  or  on  behalf  of  the 
Company,  shall  be  commenced 
and  prosecuted  in  the  name  of 
the  treasurer  for  the  time  being 
of  the  Company,  as  the  nominal 
plaintiff  for  and  on  behalf  of  the 
Company;  and  that  all  actions 
and  suits  to  be  commenced  by  any 
person  or  persons  against  the 
Company,  or  for  the  recovery  of 
any  claim  or  demand  upon,  or  of 
any  damages  occasioned  by,  the 
Company,  or  for  any  other  cause 
or  causes  of  action  or  suit  agunst 
the  Company,  shall  be  commen- 
ced and  prosecuted  against  the 
treasurer  for  the  time  being  of 
the  Company,  who  shall  be  the 
nominal  defendant." 

(c)  By  which  it  is  enacted  — 
"  That  the  statute  24  Geo.  2,  c. 
44,  for  rendering  Justices  of  the 


Peace  more  safe  in  the  execution 
of  their  office,  and  for  indemni- 
fying constables  and  others  act- 
ing in  obedience  to  their  warrants, 
so  far  as  it  relates  to  rendering 
Justices  of  the  Peace  more  safe 
in  the  execution  of  thdr  office, 
shall  extend  to  the  Lord  Mayor, 
Aldermen,  and  Justices  of  the 
city  of  London,  respectively,  un- 
der the  authority  of  this  act;  and 
that  no  action  or  suit  shall  be  com- 
menced agidnst  any  person  or  per- 
sons for  any  thing  done  in  pmr- 
suance  or  under  colour  of  this  act, 
until  fourteen  days'  notice  shall  be 
thereof  given  in  wridng»  or  after 
sufficient  satisfaction  or  tender 
thereof  hath  been  made  to  the 
party  or  parties  grieved,  or  after 
three  calendar  months  ndxt  en- 
suing the  time  when  the  act  or 
tlung  shall  have  been  done,  for 
which  such  action,  &c^  shall  have 
been  so  brought,  &c.:  and  the  de- 
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ing  the  protection  of  the  statute  24  Geo.  2,  c.  44,  for 
rendering  Justices  of  the  Peace  more  safe  in  the  exe- 
cution of  their  office,  to  the  Lord  Mayor  and  Aldermen 
of  London  acting  under  the  39  Geo.  3,  c.  69,  beyond  the 
limits  of  the  city,  directs  that  ''no  action  shall  be  com- 
menced against  any  person,  for  any  thing  done  in  pur* 
suance  or  under  colour  of  that  act,  until  fourteen  days* 
notice  shall  be  given  in  writing, — or  after  sufficient  sa- 
tisfaction or  tender  thereof, — or  after  three  months  after 
the  act  done** — and  the  case  of  Wallctce  v.  Smith  (a)  was 
cited,  where  it  was  held,  that  the  treasurer  of  the  West 
India  Dock  Company  was  a  person  within  the  185th  sec- 
tion of  the  act,  and  entitled  to  the  notice  of  action  there- 
by requhred  to  be  given. 

For  the  plaintiff,  it  was  insisted,  that,  as  the  action  was 
not  brought  for  a  thing  done  in  pursuance  of  the  act,  the 
defendant  Smith  was  not  entitled  to  the  protection  afford- 
ed by  the  185th  section  of  the  statute;  and  that,  even  if 
the  delivery  of  the  sugars  to  Keeling  ^  Drake  had  been  a 
thing  done  in  pursuance  of  the  act,  he  had  waived  his 
right  to  shelter  himself  under  the  statute,  by  his  having 
taken  a  bond  of  indemnity  from  them. 

His  Lordship  was  of  opinion,  that  the  delivery  of  the  su- 
gars to  Keeling  ^  Drake  was  clearly  a  thing  done  under 
colour  of  the  act;  and,  therefore,  that  the  defendant  Smith 


1826. 


fendant  in  such  actions  &c.,  may 
plead  the  general  issue,  and  give 
tliifl  act  and  the  special  matter  in 
evidence  at  the  trial,  &c.,  and 
that  the  matter  or  thing  for  which 
such  action,  &c.,  shall  be  so 
brought,  was  done  in  pursuance, 
and  by  the  authority  of  this  act; 
and,  if  the  said  matter  or  thing 
shall  appear  to  have  been  so  done, 
or,  if  it  shall  appear  that  such 
action,  &c.,  was  brought  before 
fourteen  days'  notice  was  given,  as 


aforesaid,  or  after  sufficient  satis- 
faction or  tender  thereof  hath 
been  made  to  the  party  or  parties 
grieved,  or  after  three  calendar 
months  next  ensuing  the  time 
when  the  act  or  thing  shall  have 
been  done,  for  which  such  action, 
&c.,  shall  have  been  so  brought, 
&C.  &c.,  the  Jury  shall  find  for  the 
defendant,  he  shall  be  entitled  to 
treble  costs." 
(a)  5  East,  115. 
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1826.  was  entitled  to  the  notice  directed  by  the  act  to  be  given 
before  action  brought;  and  that  the  fact  of  his  having  takeit 
a  bond  of  indemnity  from  the  other  two  defendants  was  not 
a  waiver  of  his  right  to  notice. 

A  verdict  was  accordingly  taken  for  the  defendant 
Smith. 

On  the  part  of  the  other  defendants,  Keeling  ^  Drake, 
it  was  then  objected — First,  that,  under  the  circumstances, 
the  plaintiff  had  not  a  sufficient  right  of  possesion  of  the 
sugars  at  the  time  of  the  sale  and  conversion  of  them  by  the 
defendants,  to  enable  him  to  maintain  trover,  as,  had  they 
remained  under  the  control  otPetiiii,  the  plaintiff  could  not 
have  taken  them  out  of  his  hands,  until  the  bills  drawn  aa 
Pettitt  by  Griswold  had  been  paid. — Secondly ,  that  King,. 
at  the  time  he  made  the  demand  on  the  Dock  Company  for 
the  sugars,  and  on  the  defendants,  Keeling  ^  Drake,  for  the 
proceeds  of  the  sale,  had  no  authority  from  the  plaintiff. — 
Thirdly^  that,  supposing  King  to  have  had  sufficient  au- 
tliority  for  this  purpose,  the  plaintiff  ^ad,  by  the  demand  of 
the  proceeds,  adopted  the  sale,  and  thereby  waived  his 
right  to  proceed  for  the  tort;  and  that  his  remedy,  if  any,. 
was  by  an  action  for  money  had  and  received. 

His  Lordship  said,  that,  on  the  authority  of  Gordon  v. 
Harper  (a),  if  the  plaintiff  had  only  the  right  of  property, 
but  not  the  right  of  possession,  he  could  not  maintain  tro- 
ver for  the  sugars  in  question;  that,  although  he  might  be 
considered  only  as  a  mortgagor,  yet  that  as  he  was  the 
shipper,  and  the  bills  of  lading  stated  the  sugars  to  be 
shipped  on  his  account,  and  the  directions  to-  Pettitt  were 
to  dispose  of  them  on  the  plaintiff's  account,  he  was,  not- 
withstanding the  claim  of  Griswold,  in  the  situation  of  a 
mortgagor  in  possession,  having  the  special  property  and 
constructive  ownership  of  the  goods.  As  to  the  demand  by 
King,  his  Lordship  said,  that,  as  the  defendants  did  not  at 
the  time  dispute  King's  authority,  and  it  was  afterwards^ 

(a)  7  Term  Rep.  9. 
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recognized  by  the  plaintiff^  there  was  nothing  in  the  ob-  1S26. 
jection:  and,  as  to  the  demand  of  the  proceeds  subsequent- 
ly to  the  sale,  his  Lordship  said,  that  it  was  no  waiver  of 
the  plaintiff's  right  to  maintain  trover,  as  he  might,  at  the 
time,  have  considered  the  sale  to  have  been  made  bondjide^ 
and  that  the  proceeds  were  to  have  been  paid  over  to  him« 

Leave,  however,  was  reserved  to  the  defendants  to  move 
the  Court  on  all  the  points. 

The  Jury  returned  a  verdict  for  the  plaintiff  as  against 
Keeling  and  Drake* 

Mr.  Serjeant  Vaughan,  now,  in  pursuance  of  the  leave 
reserved,  applied  for  a  rule  calling  on  the  defendant  Smiih 
to  shew  cause  why  the  verdict  found  for  him  should  not 
be  set  aside,  and  instead  thereof  a  verdict  entered  for  the 
plaintiff. — It  is  fit  that  the  West  India  Company,  as  a  public 
body,  conducting  a  great  public  work,  should  be  protected 
in  the  due  performance  and  exercise  of  the  powers  delegat- 
ed to  them  by  the  act ;  but  the  clause  in  question  was  only 
intended  to  protect  them  in  the  foundation  of  the  Docks; 
it  was  not  meant  to  extend  to  a  case  like  the  present, 
where  goods  are  delivered  by  them,  under  an  indemnity, 
to  a  person  having  no  title  to  them;  for  then  the  thing 
done  cannot  be  said  to  be  done  in  pursuance  of  the  act, 
and,  consequently,  is  not  within  its  protection.  In  many 
instances^  the  cause  of  action  cannot  be  ascertained  until 
long  after  the  time  limited  by  the  act  for  commencing  the 
action  has  expired.  In  Wallace  v.  Smithy  the  act  of  which 
the  plaintiff  complained,  was  an  act  done  by  the  Company  in 
pursuance  and  under  colour  of  the  statute;  and  it  was  held 
that  they  were  entitled  to  notice  of  action,  and  that  the 
treasurer  was  a  person  within  the  meaning  of  the  act; 
and  Lord  Ellenborough  said  (a):  *'  It  has  been  argued 
that  this  construction  will  deprive  persons  of  their  remedy, 
whose  ground  of  complaint  is  not  discovered,  so  as  to  be 

»  5  East,  123. 
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1826.  was  entitled  to  the  notice  directed  by  the  act  to  be  given 
before  action  brought;  and  that  the  fact  of  his  having  taken 
a  bond  of  indemnity  from  the  other  two  defendants  was  not 
a  waiver  of  his  right  to  notice. 

A  verdict  was  accordingly  taken  for  the  defendant 
Smith. 

On  the  part  of  the  other  defendants.  Keeling  ^  Drake, 
it  was  then  objected — First,  that,  under  the  circumstances, 
the  plaintiff  had  not  a  sufficient  right  of  possession  of  the 
sugars  at  the  time  of  the  sale  and  conversion  of  them  by  the 
defendants,  to  enable  him  to  maintain  trover,  as,  had  they 
remained  under  the  control  otPettitt,  the  plaintiffs  could  not 
have  taken  them  out  of  his  hands,  until  the  bills  drawn  on 
Pettitt  by  Griswold  had  been  paid. — Secondly,  that  King,. 
at  the  time  he  made  the  demand  on  the  Dock  Company  for 
the  sugars,  and  on  the  defendants,  Keeling  S^  Drake,  for  the 
proceeds  of  the  sale,  had  no  authority  from  the  plaintiff. — 
Thirdly,  that,  supposing  King  to  have  had  sufficient  au* 
tliority  for  this  purpose,  the  plaintiff  ^ad,  by  the  demand  of 
the  proceeds,  adopted  the  sale,  and  thereby  waived  his 
right  to  proceed  for  the  tort;  and  that  his  remedy,  if  any,, 
was  by  an  action  for  money  had  and  received. 

His  Lordship  said,  that,  on  the  authority  of  Gordon  v. 
Harper  (a),  if  the  plaintiff  had  only  the  right  of  property, 
but  not  the  right  of  possession,  he  could  not  maintain  tro- 
ver for  the  sugars  in  question ;  that,  although  he  might  be 
considered  only  as  a  mortgagor,  yet  that  as  he  was  the 
shipper,  and  the  bills  of  lading  stated  the  sugars  to  be 
shipped  on  his  account,  and  the  directions  to>  Pettitt  were 
to  dispose  of  them  on  the  plaintiff's  account,  he  was,  not- 
withstanding the  claim  of  Griswold,  in  the  situation  of  a 
mortgagor  in  possession,  having  the  special  property  and 
constructive  ownership  of  the  goods.  As  to  the  demand  by 
King,  his  Lordship  said,  that,  as  the  defendants  did  not  at 
the  time  dispute  King's  authority,  and  it  was  afterwards 

(a)  7  Term  Rep.  9. 
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recognized  by  the  plaintiff,  there  was  nothing  in  the  ob-  1S26. 
jection:  and,  as  to  the  demand  of  the  proceeds  subsequent- 
ly to  the  sale,  his  Lordship  said,  that  it  was  no  waiver  of 
the  plaintiff's  right  to  maintain  trover,  as  he  might,  at  the 
time,  have  considered  the  sale  to  have  been  made  bondjide^ 
and  that  the  proceeds  were  to  have  been  paid  over  to  him« 

Leave,  however,  was  reserved  to  the  defendants  to  move 
the  Court  on  all  the  points. 

The  Jury  returned  a  verdict  for  the  plaintiff  as  against 
Keeling  and  Drake* 

Mr.  Serjeant  Vaughan,  now,  in  pursuance  of  the  leave 
reserved,  applied  for  a  rule  calling  on  the  defendant  iSm/A 
to  shew  cause  why  the  verdict  found  for  him  should  not 
be  set  aside,  and  instead  thereof  a  verdict  entered  fDr  the 
plaintiff. — It  is  fit  that  the  West  India  Company,  as  a  public 
body,  conducting  a  great  public  work,  should  be  protected 
in  the  due  performance  and  exercise  of  the  powers  delegat* 
ed  to  them  by  the  act ;  but  the  clause  in  question  was  only 
intended  to  protect  them  in  the  foundation  of  the  Docks; 
it  was  not  meant  to  extend  to  a  case  like  the  present, 
where  goods  are  delivered  by  them,  under  an  indemnity, 
to  a  person  having  no  title  to  them ;  for  then  the  thing 
done  cannot  be  said  to  be  done  in  pursuance  of  the  act, 
and,  consequently,  is  not  within  its  protection.  In  many 
instances,  the  cause  of  action  cannot  be  ascertained  until 
long  after  the  time  limited  by  the  act  for  commencing  the 
action  has  expired.  In  Wallace  v.  Smith,  the  act  of  which 
the  plaintiff  complained,  was  an  act  done  by  the  Company  in 
pursuance  and  under  colour  of  the  statute;  and  it  was  held 
that  they  were  entitled  to  notice  of  action,  and  that  the 
treasurer  was  a  person  within  the  meaning  of  the  act; 
and  Lord  EUenborough  said  (a):  *'  It  has  been  argued 
that  this  construction  will  deprive  persons  of  their  remedy, 
whose  ground  of  complaint  is  not  discovered,  so  as  to  be 

»  5  East,  123. 
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1826.  communicated  to  them  till  after  three  calendar  months^ 
i¥hen  it  will  be  too  late  to  give  notice.  That  argument 
certainly  prevails  to  a  considerable  extent  j  but,  if  the  Le- 
gislature have  not  provided  for  that^  we  cannot  make  a 
law  for  them,  nor  control  a  provision  which  in  itself  is 
clear  and  plain^  because  we  cannot  obviate  all  the  difficul- 
ties which  may  arise  out  of  it  If  great  inconvenience  be 
likely  to  happen,  that  may  form  a  ground  of  application 
elsewhere."  Here,  however,  the  Company  have  put  them- 
selves out  of  the  protection  of  the  act.  The  effect  of  the 
bond  of  indemnity  taken  by  the  treasurer  was  the  same  as 
if  the  goods  had  been  retained  by  the  Company.  The 
sugars  were,  virtually^  still  in  their  hands. 

Lord  Chief  Justice  Best. — I  entertained  no  doubt  on 
this  point  at  Nisi  Prius;  but,  to  avoid  the  inconvenience 
of  a  discussion  there,  I  reserved  it  for  the  consideration  of 
the  Court.  I  am  clearly  of  opinion  that  the  objection 
urged  on  the  part  of  the  defendant  Smith,  as  to  his  being 
within  the  protection  of  the  185th  section  of  the  fVesi 
India  Dock  act,  is  well  warranted  both  by  the  letter  and 
the  spirit  of  the  act.  It  has  been  truly  said,  that  the 
Company  are  the  conductors  of  a  great  public  work.  It 
has  also  been  said,  that  the  act  only  meant  to  extend  pro- 
tection to  the  members  of  the  Company  in  the  formation 
of  the  Docks,  viz.  in  the  purchasing  of  land,  and  excavating 
the  ground.  I  am,  however,  of  opinion,  that  this  argu- 
ment is  not  well  founded,  but  that  it  was  intended  that 
the  Company  should  be  protected  in  such  a  case  as  the 
present.  The  Legislature  meant  that  the  notice  of  action, 
and  the  time  limited  for  the  commencement  of  actions 
against  the  Company  for  any  thing  done  by  them  in  the 
exercise  of  the  powers  conferred  upon  them  by  the  act, 
should  apply  to  all  acts  done  by  the  Company  as  wharf- 
ingers and  warehouse-keepers;  and  it  is  quite  as  neces- 
sary that  they  should  be  protected  in  carrying  on  the 
business  of  the  Company,  as  in  the  formation  of  the  works 
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for  that  purpose.  If  such  notice  of  action  were  not  to  be  IB26. 
given,  and  the  tune  for  commencing  actions  not  limited  to 
a  short  period,  it  would  be  impossible  for  the  Company 
to  ascertain  the  circumstances  essential  to  their  defence* 
The  185th  section  enacts,  '^  that  no  action  shall  be  com- 
menced against  any  person  or  persons  for  any  thing  done 
in  pursuance  or  imder  colour  of  the  act,  after  three  calen- 
daf  months  next  ensuing  the  time  when  the  act  or  thing 
shall  have  been  done,  for  which  such  action  shall  have 
been  so  brought"  The  act  or  thing  done  in  this  case  was 
clearly  done  in  pursuance  or  under  colour  of  the  tot  If 
not,  the  plaintiff  had  no  right  of  action  against  Smith;  for, 
be,  as  treasurer,  could  only  be  sued  for  a  thing  done  in 
pursuance  or  under  colour  of  the  act,  and  he  is  sued  as  re- 
presenting the  Company.  The  case  of  WcMace  v.  Smith 
is  not,  in  principle,  distinguishable  from  the  present. 
There,  the  action  was  brought  against  the  treasurer  for  an 
act  done  by  the  Company,  m«.  the  preventing  the  plaintiffs, 
brokers,  from  entering  into  their  warehouses  to  clear  cer- 
tain baggage;  and  Lord  EUenborougA,  in  delivering  the 
judgment  of  the  Court,  said:  '*  The  plaintiffs  themselves 
have,  by  their  own  action  and  declaration,  so  far  put  a 
construction  upon  the  thing  done  as  having  been  done 
under  colour  of  the  act,  that  they  have  made  the  trea* 
surer  defendant  in  a  case,  where  the  only  grievance  com- 
plained of  is  imputed  to  the  Company.'*  So,  here,  the  act 
complained  of  was  an  act  done  by  the  Company ;  the  de- 
fendant Smith  is  merely  their  representative.  In  the  bond 
of  indenmity  taken  from  the  two  other  defendants,  the  trans- 
action is  treated  as  a  transaction  with  the  Company.  If 
that  bond  had  not  been  given,  the  case  of  Wallace  v.  Smith 
would  have  been  conclusive  on  this  point;  and  I  am  of  opin- 
ion that  the  bond  does  not  in  any  degree  alter  the  complex- 
ion of  the  case.  The  Legislature  have  afforded  to  the 
Company  the  protection  of  a  notice,  and  a  limitation  of  the 

(rt)  6  East,  12:3. 
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1826.         time  for  suing  them ;  and  the  circumstance  of  their  ofRcer 
Sellick       toting  a  bond  of  indemnity  by  way  of  additional  securityi 
V'  is  no  waiver  of  that  protection*     I  am,  therefore,  of  opin- 

ion that  there  is  no  foundation  for  this  motion. 

Mr.  Justice  Park. — The  defendant  iSmt/A  either  was 
or  was  not  sued  as  the  representative  of  the  company.  In 
either  case  the  verdict  is  right;  for^  if  he  were  not  sued  as 
representing  the  company,  he  was  clearly  entitled  to  a  ver« 
diet,  as  he  personally  had  been  guilty  of  no  conversion; 
if,  on  the  other  hand,  he  was  their  representative,  and 
sued  as  such,  he  is  within  the  protection  of  the  act.  It  is 
clear,  that  the  plaintiff  himself  thought  so;  for  he  gave  the 
fourteen  days*  notice  required  by  the  same  clause  to  be 
given  before  the  commencement  of  any  action  for  any  thing 
done  in  pursuance  of  or  under  colour  of  the  act.  Lord 
Ellenborough  asked,  in  Wallace  v.  Smith  (a):  **  Is  the 
treasurer  a  person  within  the  meaning  of  the  act?  To  say 
that  he  is  not,  would  be  to  narrow  the  act  without  any 
sufficient  reason.  He  is  ens  legis  for  the  purpose  of  b&> 
ing  sued,  &c." 

Mr.  Justice  Burrough. — The  Dock  Company  are  crea- 
tures of  the  act.  The  treasurer,  as  the  representative  of 
the  Company,  can  have  no  existence  but  under  the  act. 
The  thing  complained  of,  vie.  the  delivery  of  the  goods 
to  Keeling  ^  Drake,  was  clearly  a  thing  done  in  pursu- 
ance and  under  colour  of  the  act,  and  therefore  within  the 
protection  intended  to  be  afforded  to  the  Company. 

Mr.  Justice  Gaselee. — I  concur  with  the  rest  of  the 
Court,  in  thinking  that  there  is  no  foundation  for  this  mo- 
tion. The  powers  and  protection  which  the  act  was  in- 
tended to  confer  upon  the  Company,  were  not  to  be  con- 
fined to  the  mere  formation  of  the  Docks.     The  Company 

(a)  5  East,  12:1?. 
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have  the  care  and  conduct  of  all  the  shipping,  and  of  all  1826. 
goods  within  the  Docks  and  warehouses  belonging  to 
them;  and  I  have  known  actions  brought  against  them  for 
ships  not  having  had  their  proper  tum^  as  well  as  where 
damage  I)as  been  done  to  vessels  in  the  Docks,  in  unload- 
ing theni;  and  they  have  been  held  to  be  within  the  protec- 
tioB  of  the  a^t.  This  action  is  brought  for  misconduct 
imputed  to  the  Company,  in  delivering  to  the  wrong  per- 
sons, goods  entrusted  to  the  Company.  The  demand  was 
made  on  the  Company.  The  defendant  recognized  the  act, 
as  being  done  by  them.  The  action,  therefore,  being 
brought  against  the  treasurer,  for  an  act  done  by  the  Com- 
pany, it  should  have  been  commenced  within  the  time  li- 
mited by  the  185th  section  of  the  statute. 

Rule  refused. 


Wednndiw, 
June  7M. 

Mr.  Serjeant  JVUde^  on  a  former  day  in  this  Term,  ob-  Thephuntiff;  re- 
tained a  rule  «»«,  that  the  verdict  found  for  the  plaintiff^  Jw^^*II51jMi 
against    the    other  two    defendants.  Keeling  Sf^  Drakes  ?^^"*^?^ 
might  be  set  aside,  and  a  nonsuit  entered,  on  the  grounds  ed  to  ^.  in 
urged  at  the  trial,  viz. — that  the  plaintiff  had  not,  at  the  in^umtoteU* 
time  of  the  alleged  conversion,  a  sufficient  right  of  posses-  |J^  "Sntunltc- 
aion  of  the  sugars  to  entitle  him  to  maintain  trover — that  count,  and  place 

,  ,  .  .     the  net  proceeds 

King,  at  the  time  of  making  the  demand,  had  no  authori-  to  the  creditor 
ty  from  the  plaintiff— and  that  the  plaintiff  had  waived  his  5|j^tiffwM  in* 
right  to  sue  for  the  tort,  he  having  assented  to  the  sale  of  d«bted  for  ad- 

**  ,  °  vanoes  made 

the  sugars  by  demanding  the  proceeds.  previously  to 

the  shipment. 
The  invoice 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Taddi/,  now  ^ff*fo^^^jJSi'^"* 
shewed  cause. — The  plaintiff  had  clearly  both  the  right  shipper.  J.,  on 

t%  ii*tn  •<•!  •      ^^®  arrival  of 

of  property  and  the  right  of  possession  of  the  sugars  m  the  sugars, 

question.  They  were  purchased  and  shipped  by  the  plain-  fo*t1w  defend- 
ants for  advan- 
ces made  by  them  to  him,  and  having  become  bankrupt  the  plaintiff  authorised  an  agent  to  demand 
the  sugars  of  the  defendants;  but  they  sold  them,  and  the  proceeds  were  demanded  after  the  sale 
by  the  agent  with  the  authority  of  the  plaintiff: — Held,  that  the  latter  had  a  sufficient  title  In  the 
•ugars,  to  sue  the  defendants  in  trover,  as  the  right  of  possession  was  in  him,  as  B,  had  only  an 
equitable  interest ;  and  that  the  defendants,  by  selling  the  sugars  after  the  demand  by  the  plaintiff's 
agent,  were  guilty  of  a  conversion. 
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tiff.  The  property  in  them  was,  therefore,  vested  m  him, 
and  there  is  nothing  to  shew  that  it  was  ever  afterwards 
divested.  They  were  shipped  on  the  account  and  risk  of 
the  plaintiff,  insured  as  goods  of  his,  and  he  directed  Pet" 
tin  to  sell  them  on  his  account.  On  their  arrival,  they 
were  landed  at  the  Docks  in  the  plaintiff^s  name.  Gris" 
wold  had  only  an  equitable  claim  on  the  proceeds;  for, 
there  can  be  no  transfer  of  personal  property,  but  by  de- 
livery of  possession. 

Although,  at  the  time  King  demanded  the  sugars  on  ac- 
count of  the  plaintiff*,  he  had  no  authority  from  him  to  do  so, 
yet,  the  subsequent  authority  given  to  htm,  and  the  ratifica- 
tion and  recognition  by  the  plaintifi*of  whatiiCfiitig'  had  done, 
were  equivalent  to  an  authority  previously  delegated  to 
him  (a);  particularly,  as  no  objection  was  raised  by  the 
defendants  to  the  power  assumed  by  King,  at  the  time  of 
his  making  the  demand.  In  Hull  v.  PickersgiU  {b\  where 
the  plaintiff*,  an  uncertificated  bankrupt,  sued  the  defend- 
ants, who  had  become  his  creditors  subsequently  to  his 
bankruptcy,  in  trespass,  for  breaking  and  entering  his  house, 
and  the  defendants,  after  a  rule  to  plead,  obtained  from  the 
assignees  of  the  bankrupt  a  release  of  their  interest  in  the 
effects  seised — it  was  held  that  this  was  a  ratification  by  the 
assignees  of  the  previous  seizure,  and  therefore  that  the 
plaintiff^  was  not  entitled  to  recover,  on  the  ground  that — 


(a)  See  the  case  of  Maclean  v. 
Dunriy  (I  Moore  &  Payne,  761  )> 
where  this  Court  held  a  subsequent 
assent  by  a  principal  to  a  contract 
made  by  a  broker  without  any  pre- 
vious authority,  to  be  sufficient  to 
take  the  contract  out  of  the  statute 
of  frauds ;  and  Lord  Chief  J  ustice 
Bestf  in  dcliverinff  the  judgment 
of  the  Court,  said  (1  Moore  & 
Payne,  777) — "  I  aui  clearly  of 
opinion  that  the  subsequent  sanc- 
tion or  ratification  of  a  contract 
signed  by  an  agent,  takes  it  ont 


of  the  operation  of  the  statute  fsr 
more  satisfactorily  than  an  ante- 
cedent authority.  In  the  case  of 
a  previous  authority,  the  party 
must  trust  to  his  agent  for  a  faith- 
ful execution  of  his  duty;  but,  if 
the  authority  be  given  subsequent- 
ly to  the  making  of  the  contract, 
the  principal  knows  all  that  the 
agent  has  done,  and  ratifies  and 
confirms  his  acts." 

{h)  3  B.  Moore,  612;  S.C.  I 
Brod.  &  Binfif.  282. 
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omms  ratihabitio  retro  trakitur^  et  mandato  tsquipcuraiur.  1826. 
So,  in  Hagedom  \. Oliver  son  {a\  where  the  plaintiff  effect- 
ed an  insurance  on  a  ship^  as  well  in  his  own  name  as  for  and 
in  the  name  and  names  of  all  and  every  other  person,  &Cv  in 
the  usual  form,  for  the  benefit  of  S,,  an  alien  enemy,  and 
procured  a  licence  to  legalize  the  voyage,  and  a  loss  happen* 
ed,  and  two  years  afterwards,  5.,  by  letter  to  the  plaintiff, 
adopted  the  insurance — it  was  held,  that  the  plaintiff  might 
recover  against  the  under-writer,  averring  the  interest  in 
S.  In  a  case  in  the  Year  Books  (6),  upon  an  inquest  be- 
tween two  parties  on  a  writ  of  trespass  for  taking  cattle, 
the  defendant  justified  as  bailiff  for  services  due  to  the 
lord,  and  the  plaintiff  traversed  that  he  was  bailiff  at  the 
time  of  the  taking,  and  shewed  in  evidence,  that  the  de- 
fendant took  them  upon  a  claim  of  heriot  due  to  himself ,  so 
that  he  could  not  be  bailiff  at  the  time  to  another;  and  Mr. 
Justice  Gascoigne  said,  that,  ^'  if,  when  he  took  them,  he 
claimed  property  for  a  heriot  to  himself ^  although  the  lord 
afterwards  agreed  to  the  taking  for  services  due  to  him, 
yet  could  he  not  be  his  bailiff  for  that  time.  But  if  he 
bad  taken  them  without  command  for  services  due  to  the 
lard,  and  the  lord  had  afterwards  agreed  to  the  taking, 
he  should  be  adjudged  his  bailiff,  though  he  had  never 
been  his  bailiff  before.*'  Here,  although  the  plaintiff  de- 
manded the  proceeds  of  the  sale  of  the  sugars,  yet  as  his 
demand  was  not  complied  with,  he  had  a  right  to  maintain 
this  action  for  the  wrongful  conversion  by  the  defendants, 
after  the  demand  made  on  them  by  King  on  behalf  of  the 
pkdntiff. 

Mr.  Serjeant  Wilde  in  support  of  his  rule. — As  the 
plaintiff  was  indebted  to  Griswold,  and  Pettitt  was  direct- 
ed to  sell  the  sugars  and  place  the  net  proceeds  to  6m- 
wokTs  credit,  the  rightful  possession  was  in  him,  and  not 
in  the  plaintiff;  and  as  he  actually  pledged  the  sugars  to 

(fl)  2  Mau.  &  Scl.  485.  (h)  7  Hen.  4,  35. 
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1826.         GristDoldy  for  a  debt  previously  due,  Pettiit  must  be  consi* 
dered  as  GriswoUTs  agent,  and  was  bound   to  hold  the 
sugars  on  his  account,  until  the  sale;  if  not,  Gristcold 
would  have  no  security  for  bis  debt.     A  person  may  be 
agent  for  two  distinct  parties,  havuig  separate  rights,  and 
although  the  sugars  might  have  been  at  the  plaintiiTs  risk 
until  they  were  landed,  yet  the  moment  they  were,  they 
in  fact  became  the  property  of  Griswold,  and  he  had  the 
legal  right  of  possession  until  the  debt  due  to  him  from  the 
plaintiff  was  satisfied  from  the  net  proceeds  of  the  sale. 
In  Stiemold  v.  Holden  (a),  where  goods  were  placed  in  the 
hands  of  a  factor  for  sale,  and  he  indorsed  the  bill  of  lading 
to  the  defendants,  who  thereupon  accepted  a  bill  of  ex- 
change for  him,  and  he,  at  the  same  time,  directed  the  de- 
fendants to  sell  the  goods,  and  reimburse  themselves  the 
amount  of  the  bill  out  of  the  proceeds: — it  was  held,  that 
the  defendants,  having  sold  the  goods,  could  not  be  sued 
for  them  in  trover,  by  the  original  owner ;  but,  it  seems, 
that  he  might  have  maintained  an  action  for  money  had 
and  received,  for  the  proceeds,  and  that  the  defendants 
could  not  have  retained  the  amount  of  the  money  advanc- 
ed to  the  factor.     So  here,  as  the  plaintiff  demanded  the 
proceeds  after  the  sale,  he  thereby  adopted  it,  and  could 
not  afterwards  treat  it  as  a  wrongful  or  tortious  act.    With 
respect  to  the  authority  of  King,  he  must  be  considered  as 
standing  in  the  same  situation  as  Pettiti,  and  he  was  mere- 
ly to  have  the  care  of  the  sugars,  and  superintend  the  sale, 
but  he  had  no  authority  from  the  plaintiff  to  take  them 
out  of  the  defcndant*s  hands,  or  even  to  demand  them  on 
behalf  of  the  plaintiff;   and,  although  it  has  been  said, 
that  even  if  King  were  not  authorized  to  make  the  de- 
mand at  the  time  he  did,  still  that  the  plaintiff  afterwards 
ratified  and  confirmed  his  act ;  yet  that  circumstance  can- 
not make  the  defendants  wrong-doers  by  relation ;  at  all 
events,  the  plaintiff  should  have  demanded  the  sugars 

(«)  1  Ry.  &  Mood.  219 ;  5.  C.  4  Barn.  &  Cress.  6.    (A)  (5  Dow.  &  Ryl.  1 7- 
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from  the  defendants  before  he  commenced   the  action         1826. 
against  them. 

Lord  Chief  Justice  Best. — Three  objections  were  raised 
at  the  ttia\,  and  have  been  since  brought  before  the  Court 
as  to  the  plaintiff's  right  to  recover  in  thb  cause ;  and  al- 
though I  at  first  entertained  a  strong  impression  that  nei» 
ther  of  them  was  well  founded,  I  reserved  the  points  for 
the  consideration  of  the  Court.  It  has  been  insisted — 
First,  that^  at  the  time  of  the  conversion  of  the  sugars  by 
the  defendants^  the  plaintiff  had  no  right  of  possession,  or 
a  sufficient  property  in  them,  to  entitle  him  to  maintain 
trover. — Secondly,  that,  at  the  time  of  the  demand  by 
King  on  the  defendants  to  deliver  up  the  sugars,  he  had 
no  authority  from  the  plaintiff  to  make  such  demand. — 
And,  Lastly,  that,  as  the  plaintiff,  through  King,  had 
claimed  the  proceeds  of  the  sale  effected  by  the  defend- 
ants, he  had  thereby  waived  his  right  to  sue  them  in  tro^ 
ver,  and  that  his  remedy,  if  any,  was  by  an  action  for  mo* 
ney  had  and  received  to  recover  such  proceeds*  With 
respect  to  the  first  objection,  on  looking  at  the  particular 
facts  of  the  case,  I  think  that  the  right  of  possession  was 
in  the  plaintiff;  and  I  do  not  speculate  on  what  was  intend- 
ed by  the  parties,  but  what  was  actually  done.  This  was 
purely  a  commercial  transaction,  and  the  bill  of  lading,, 
under  which  the  sugars  were  shipped,  was  addressed  to 
Pettitt,  with  directions  to  him  to  sell  the  sugars  on  the 
plaintiff's  accaunt,  and  place  the  net  proceeds  to  the  cre- 
dit of  Griswold.  Now,  if  it  had  been  intended  to  convey 
the  right  of  possession  to  Griswold,  the  bill  of  lading 
would  have  been  indorsed  to  him  in  the  first  instance, 
and  he  might  have  indorsed  it  to  Pettitt;  but  that  was  not 
done.  The  plaintiff  was  the  shipper  of  the  sugars,  and,  at 
the  time  of  the  shipment,  was  the  legal  owner,  and  had  the 
right  of  possession;  and  nothing  that  transpired  afterwards. 
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1826.         tended  to  divest  him  of  such  right,  either  by  his  answer  to 
the  bill  filed  against  him  by  the  defendants  in  the  Court  of 
Chancery^  or  by  any  document  that  was  produced  at  the 
trial.     By  the  bill  of  lading,  the  property  was  acknow- 
ledged to  be  in  the  plaintiff,  and  by  his  addressmg  it  to 
Peiiitt,  and  directing  him  to  sell  the  sugars  on  the  plain- 
tiff's account,  Pettiit  must  be  considered  as  his  agent,  and 
acting  for  him  alone.    The  inroice,  too,  shewed  that  the 
plaintiff  was  the  shipper,  and  that  the  sogftra  were  for- 
warded at  his  risk,  and  were  to  be  disposed  of  on  his  ac- 
count.   The  right  of  possession,  therefore,  continued  in 
the  plaintiff,  subject  to  the  equitable  claim  of  Crriswold, 
which  was  to  be  satisfied  out  of  the  proceeds  of  the  sale. 
GrUwold  was  content  with  a  security  short  of  a  legal  right, 
and  relied  on  Pettiti  for  the  due  execution  of  the  trust  re- 
posed in  him,  who  was  not  to  pay  over  the  proceeds  of  the 
sale  till  Griswold's  interest  had  been  secured.     LookiDg, 
therefore,  at  all  the  written  documents  produced  at  the 
trial,  the  plaintiff  alone  had  the  legal  right  of  possessicm 
while  the  sugars  existed  in  specie,  and  OrUwold  had  a 
mere  equitable  claim  on  part  of  the  proceeds  only.    The 
title  of  the  plaintiff,  therefore,  was  not  so  weak  as  that  of 
a  mortgagor  who  is  allowed  to  remain  in  possession,  for 
there  was  nothing  like  an  absolute  or  legal  mortgage  to 
Griswold*    The  plaintiff,  by  his  answer  in  Chancery ^  as- 
serted that  the  property  of  the  sugars  was  in  him,  and  he 
merely  admitted  that  he  had  entered  into  an  agreement 
for  securing  OrUwold  the  payment  of  his  debt  out  of  the 
proceeds.     But  even  supposing  that  the  plaintiff  might  be 
considered  as  a  mortgagor  in  possession,  he  might  main- 
tain trover  against  all  the  world  but  the  mortgagee.    Here, 
however,  the  plaintiff  had  not  only  a  special  property  but 
a  special  right  of  possession,  and  even  admitting  that  ChrU- 
wold  might  be  considered  as  mortgagee  in  the  strictest 
sense,  yet,  as  he  allowed  the  property  to  remain  in  the 
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possession  of  the  plaintiff-  as  mortgagor,  the  defendants,  1826. 
as  wrong^doers,  cannot  set  up  GrtswohTs  title,  so  as  to  de- 
prive the  plaintiff  of  his  right  to  maintain  trover  against 
them  for  the  unlawful  conversion  of  the  sugars.  Although 
it  may  be  said,  that  there  is  a  material  distinction  between 
a  mortgage  of  real  and  of  personal  property,  I  fully  ad- 
mit it;  and  though  a  mortgagor,  in  the  case  of  realty,  can* 
not  bring  ejectment,  yet  he  may  maintain  trespass  against 
any  wrong-doer  but  the  mortgagee;  and  where  trespass 
can  be  maintained  by  a  mortgagor  in  possession  of  real  pro- 
perty, trover  will  lie  for  a  mortgagor  in  possession  of  per- 
sonal property.  If  a  mortgagee  should  be  abroad,  or  re- 
siding in  a  distant  country,  a  mortgagor  who  lives  here 
ought  not  to  be  deprived  of  his  remedy  to  sue  a  wrong- 
doer; if  it  were  otherwise,  it  would  produce  the  greatest 
inconvenience  both  to  landed  and  commercial  interests. 
But,  here,  the  plaintiff  had  a  substantial  right,  and  it  is 
far  better  that  he  should  succeed,  than  that  technical  ob- 
jections raised  for  the  defendants  should  avail,  so  as  to 
keep  the  plaintiff  out  of  his  money,  until  Griswold,  who 
was  abroad,  had  prosecuted  an  action,  and  obtained  a  ver- 
dict against  them. — Secondly ^  it  has  been  insisted,  that 
King  had  no  authority  from  the  plaintiff  to  demand  the 
sugars  from  the  defendants;  but  I  am  of  opinion  that  no 
demand  was  necessary.  When  the  defendants  became  pos- 
sessed of  the  sugars,  they  held  them  as  a  security  for  mo- 
nies advanced  by  them  to  Peitiii,  who  had  no  authority  to 
pledge  the  sugars.  If  so,  the  possession  by  the  defendants 
was  wrongful,  and  a  demand  is  only  necessary  where  a 
party  becomes  lawfully  possessed  of  goods  in  the  first  in- 
stance, but  retains  them  as  against  the  right  owner.  The 
case  of  Stiemold  v.  Holden  is  distinguishable  from  the 
present,  as  there  the  goods  were  delivered  to  the  broker, 
not  as  a  pledge,  but  to  be  sold,  and  they  were  sold  in  the 
ordinary  course  of  trade,  before  any  revocation  by  the 
principal  of  the  direction  to  sell;  and  Mr.  Justice  Bayley 
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1826.  said  (a):  *'  I  am  of  opinion  that  the  present  action  is  not 
maintainable,  and  that  the  nonsuit  was  proper.  It  appears 
that  Stewart,  (the  factor),  when  he  indorsed  the  bills  of 
lading  to  the  defendants,  directed  them  to  sell  the  coffee, 
and  at  the  same  time  gave  them  authority  to  hold  the 
goods  or  the  proceeds  as  a  security  for  the  sum  of  1 ,500/. 
which  they  advanced  to  him.  The  authority  to  hold  the 
goods  by  way  of  pledge  was  void,  but  the  authority  to  sell 
was  good  and  valid,  that  being  within  the  scope  of  his 
duty  as  factor.  It  is  admitted  that  the  defendants  did  not 
make  a  premature  and  imprudent  sale  in  order  to  cover 
their  advance,  but  that  the  goods  were  sold  in  the  usual 
course  of  business."  Here,  however,  the  sugars  were  not 
delivered  by  Pettitt  to  the  defendants  in  the  usual  course 
for  sale,  but  they  were  left  with  them  as  a  pledge,  and  the 
defendants  did  not  sell  them  by  virtue  of  any  legal  authori- 
ty from  the  plaintiff.  He  might  have  said  that  Pettitiwaa 
not  authorized  to  pledge  them,  and  so  might  King,  as  the 
agent  of  the  plaintiff,  and  he  demanded  the  sugars  before 
the  sale.  If,  therefore,  a  demand  were  necessary,  King 
had  sufficient  authority  to  make  it,  although  he  acted  un- 
der Pettitt  alone;  and  as  the  defendants  claimed  to  retain 
the  sugars  for  the  sum  advanced  by  them  to  Pettitt,  and 
refused  to  deliver  them  up  when  demanded  by  King  on 
behalf  of  the  plaintiff,  they  were  guilty  of  a  wrongful  con- 
version. As  to  the  question,  whether  the  plaintiff,  by 
claiming  the  proceeds  of  the  sugars  through  King  after 
the  sale,  has  waived  his  right  to  maintain  trover,  I  am  of 
opinion  that,  as  the  demand  was  not  complied  with,  or  the 
proceeds  paid  over,  he  ought  not  to  be  prevented  from  ob- 
tainhig  his  remedy  by  this  action. 

Mr.  Justice  Park. — When  the  circumstances  of  this 
case  are  looked  at,  and  the  facts  ascertained  and  under- 

(a)  4  Barn.  &  Cress.  7* 
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Stood,  there  can  be  no  difficulty  as  to  the  law.  The  ^^26. 
plaintiff  was  indebted  to  Griswold  before  the  shipment 
of  the  sugarii;  and  although  he  was  so  indebted,  it  ap- 
pears by  the  bill  of  lading,  that  the  sugars  were  ship- 
ped on  account  of  the  plaintiff,  and  consigned  to  Pet* 
iiitf  as  his  agent.  The  bill  of  lading  was  accompanied 
with  an  invoice,  which  also  stated  the  plaintiff  to  be 
the  shipper  of  the  sugars;  and,  he  wrote  a  letter  to 
Petiiti  at  the  same  time,  instructing  him  to  sell  the  su- 
gars on  his  (the  plaintiff**8)  account.  When  the  sugars 
arrived,  they  got  into  Pettitfs  hands,  as  the  agent  of  the 
plaintiff,  and  they  were  to  be  sold  on  his  account,  and  the 
net  proceeds  were  to  be  placed  to  the  credit  of  Griswold,  as 
he  had  an  equitable  claim  on  the  sugars  for  advances  previ- 
ously made  to  the  plaintiff;  and  if  Griswold  intended  to 
have  taken  the  legal  interest  in  the  sugars,  he  should  have 
done  so  at  the  time  of  the  shipment;  but,  the  substance  of 
the  transaction  is,  that  Pettiti,  to  whom  the  sugars  were 
consigned,  was  to  sell  them  on  the  plaintiff*'s  account, 
subject  to  Griswold's  claim;  but  the  resulting  interest 
clearly  remained  in  the  plaintiff.  It  further  appears,  from 
the  plaintiff's  answer  in  Chancery,  that  Griswold  did  not 
consider  the  property  as  his  own,  for  he  effected  an  in- 
surance on  behalf  of  the  plaintiff,  and  also  wrote  a  letter, 
in  which  he  stated,  **  that  the  plaintiff  wished  the  sugars  to 
be  sold."  If,  therefore,  the  plaintiff  shewed  that  the  right 
of  property  in  the  sugars  was  once  vested  in  him,  which  he 
clearly  did  by  the  bill  of  lading  and  the  invoice,  how  was 
he  divested  of  that  right.  As  the  defendants  did  not  shew 
that  they  were  authorized  by  the  plaintiff  to  sell^  he  was 
entitled  to  recover;  and  I  am  strongly  inclined  to  think, 
that  no  demand  was  necessary  previously  to  the  com- 
mencement of  the  action ;  but,  even  if  it  were.  King  had 
a  sufficient  authority  to  make  it  on  behalf  of  the  plaintiff. 
The  rule  for  entering  a  nonsuit  must,  consequently,  be 
discharged. 

VOL.  XI.  I  1 
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1826.  Mr.  Justice  Burrouoh. — The  facts  of  this  case  evidcBt- 

ly  shew,  that  the  legal  right  in  the  sugars  was  in  the 
plaintiff  at  the  time  of  the  shipment,  and  nothing  was 
done  to  alter  such  right  under  the  bill  of  lading.  Gris- 
wold  had  merely  an  equitable  claim  on  part  of  the  pro- 
ceeds of  the  sugars,  as  they  were  to  be  sold  on  the  plain- 
tiff's account.  The  right  of  possession  was  never  out  of 
the  plaintiff,  and  the  letter  written  by  Oriswold  clearly 
shews  that  the  sugars  were  to  be  sold  for  the  plaintiff. 
As,  therefore,  Griswold  had  merely  an  equitable  claim, 
and  that  only  to  a  certain  extent,  the  plaintiff  is  entitled 
to  retain  his  verdict. 

Mr.  Justice  Gaselee. — The  merits  of  the  case  are 
clearly  with  the  plaintiff,  and  I  fully  concur  with  the 
Court,  except  as  to  one  point,  rtjsr.,  whether  the  plaintiff 
has  a  sufficient  interest  to  maintain  trover;  as  to  that,  I 
entertain  considerable  doubt.  I  agree  with  my  Lord 
Chief  Justice,  that  a  mortgagor  in  possession  of  a  chattel} 
may  maintain  trover ;  but  I  think  that  the  plaintiff  must 
be  considered  as  a  mortgagor  out  of  possession,  and  Grii" 
wold,  as  mortgagee  in  possession.  The  bill  of  lading 
operated  as  a  conveyance  of  the  sugars  to  Pettitt  as  the 
agent  of  Griswold;  and  if  it  were  not  so,  why  should  the 
whole  of  the  net  proceeds  be  directed  to  be  placed  to  his 
credit.  Although  the  insurance  was  effected  by  Griswold 
on  behalf  of  the  plaintiff,  yet  the  former  had  a  direct 
interest  in  the  produce  of  the  sale,  to  cover  advances 
previously  made  by  him  to  the  plaintiff.  As  the  sugars 
were  not  delivered,  or  the  proceeds  paid  over  when  de- 
manded by  Kingy  I  think  the  action  may  be  maintained  in 
its  present  form,  particularly,  as  the  Court  are  of  opinion 
that  he  was  authorized  to  make  such  demand.  This  rule, 
therefore,  must  be- — 

Discharged. 
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DoNATTV  r.  Crowthek  and  KellYi  Sheriffs  of  Londatu       Tuetday, 

Mai^  30M. 
J.  HIS  was  an  action  of  trover  for  the  conversion  of  a  A  mare  having 

mare,  saddle,  and  bridle,  and  brought  under  the  following  aXery^^gtable^ 

circumstances :—  l^ee^r,  who  ad- 

vanced money 

In  the  beginning  of  f<?6riMiry  last,  a  writ  oi fieri  facias  ^  to  the  owner;  it 
returnable  on  the  12th  o{  April,  was  sued  out,  and  direct-  ilh^si^uid  re- 
ed to  the  defendants,  who  were  the  Sheriffs  of  Lonrfon,  !?*^".*'i'**^" 

'  '   nty  for  the  re- 

against  the  goods  of  one  Richard  Cuttill,  for  59/.,  at  the  payment  of  the 

sum  advanced^ 

suit  of  one  James  Mills;  on  the  return-day,  the  officer  and  for  the  ex- 
learned  that  a  mare  belonging  to  Cuttill  had  been  adver-  keep^^fle/or^ 
tized  for  sale,  and  was  then  standing  at  livery  at  the  plain-  J***^  ***«  «ubie- 

'  ©  J  r  keeper  had  a 

tiff's  Stables.     The  officer  accordingly  went  there,  and  on  lien  on  the  mare. 
being  informed  that  the  mare  was  CuttilTs  property,  he 
seized  and  removed  her,  and  she  was  ultimately  sold,  and 
the  proceeds  of  the  sale  handed  over  to  Mills. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Westmin- 
ster^ at  the  Sittings  after  the  last  Term,  it  appeared  that 
the  mare  had  been  placed  under  the  care  of  the  plaintiff, 
a  livery  stable-keeper,  by  Cuttill,  who,  being  in  want  of 
money,  had  borrowed  from  the  plaintiff  lOL  at  one  time, 
and  201,  at  another;  and  it  was  afterwards  agreed  between 
them  that  the  mare  should  stand  at  the  plaintiff's  stables 
as  a  security  ibr  such  advances ;  and  that,  if  necessary, 
she  should  be  sold  by  the  plaintiff,  under  CuttilTs  direc- 
tions as  to  the  price;  and  that  the  plaintiff  was  to  repay 
himself  all  the.expenses  of  her  keep,  and  the  sums  advanc- 
ed, out  of  the  proceeds  of  such  sale. 

The  Jury  found  a  verdict  for  the  plaintiff,  damages  «39/., 
being  the  value  of  the  mare,  saddle,  and  bridle;  but  leave 
was  reserved  to  the  defendants  to  move  to  reduce  them  to 
one  shilling,  as  nominal  damages  for  the  saddle  and  bridle, 
in  case  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  for  the  mare. 
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1826. 

DONATTT 
V. 

Crowther. 


Mr.  Serjeant  Lawes  now  applied  for  a  rule  nisi  accord- 
ingly, and  submitted,  that  this  action  could  not  be  main- 
tained— Firsts  the  plaintiff,  being  a  livery  stable-keeper, 
had  no  lien  on  the  mare;  for,  in  Yorke  v.  Grenaughf 
Lord  Chief  Justice  Holt  took  the  distinction  between 
an  inn-keeper  and  a  livery  stable-keeper;  and  said  (a), 
'^  that  if  a  horse  standing  at  livery  be  lost,  the  livery- 
man shall  be  answerable,  yet  be  cannot  retain  for  the 
meat,  but  has  a  remedy  upon  the  contract;  for  he  is  not 
compellable  to  receive  such  a  horse  (&)•"  In  Hunter  v. 
Barkley  (c).  Lord  Kenyan  held,  that  a  Uvery  stable-keeper 
had  no  privilege  to  detain  a  horse  for  his  keep ;  for  that  it  is 
allowed  to  inn-keepers,  on  the  ground  of  their  being  obUged 
to  receive  guests  and  their  horses ;  but  that  that  is  not 
the  case  with  livery  stable-keepers,  who  rely  on  the  con- 
tract. Or  even  if  there  had  been  a  right  of  lien  in  this 
case,  it  was  waived  by  the  special  agreement  between  the 
parties ;  Brenan  v.  Currint  {d).  If  the  bailee  of  property 
contract  for  a  specified  price  for  his  labour  or  service,  he 
loses  all  claim  to  a  lien,  which  he  may  previously  have  had ; 
the  same  rule  will  apply  to  a  horse,  if  any  specified  terms 
as  to  its  remaining  in  the  custody  of  the  stable-keeper  were 
agreed  on  at  the  time  it  was  left  at  livery.    Secondly ^  even 


(a)  2  Ld.  Raym.  868. 

(b)  In  Bevan  v.  Waters  {Trinity 
Term,  1828),  3  Carr.  &  Payne, 
520;  S,  C.  1  Mood.  &  Malk.  235, 
it  was  decided,  by  Lord  Chief 
Justice  Best,  that,  though  in  the 
general  case  of  a  livery  stable- 
keeper,  there  is  no  lien ;  yet,  that 
a  man  who  has  a  horse  for  train- 
ing, has  a  lien  for  the  keep  and 
exercise  of  it.  See  also  Wallace 
V.  Woodgate  {Michaelmas  Term, 
1824),  1  Carr.  &  Payne, 575;  S.  C. 


1  Ryan  &  Mood.  193,  where  JiOrd 
Chief  Justice  Best  told  the  Jury 
"  that  a  livery  stable-keeper  bad 
not,  by  law,  a  lien  for  the  keep  of 
horses,  unless  by  special  agreement 
with  the  owner  of  them ;"  and  see 
Jacobs  V.  Latottr  {Trinity  Term, 
1828),  2  Moore  &  Payne,  201 ; 
S.  C.  5  Bing.  130. 

(c)  Esp.  Ni.  Pri.  Dig.  2nd  Edit. 
Vol.  2,  584. 

{d)  Sayer,  224. 


DONATTY 

v. 
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admitting  that  the  agreement  that  the  mare  was  to  stand  at  1826. 
the  stable  as  a  security  for  money  advanced,  might  create 
a  claim  to  a  lien,  still  trover  is  not  the  proper  form  of  ac- 
tion, inasmuch  as  it  was  not  brought  against  the  owner,  Crowther. 
who  was  named  in  the  writ,  and  who,  if  he  had  removed 
the  mare  against  the  plaintiff's  right  of  lien,  would  have 
been  liable  to  an  action  of  trover;  but  against  the  Sheriffs, 
who  acted  under  legal  process,  and  whose  only  duty  it  was 
to  ascertain  that  the  property  in  the  mare  was  in  the  party 
against  whom  the  writ  was  sued  out  at  the  time  it  was  ex- 
ecuted; for,  if  the  plaintiff  had  brought  trespass  against 
the  defendants,  they  might  have  justified  under  the  writ.  If, 
therefore,  the  plaintiff  had  any  remedy,  it  was  by  an  action 
on  the  case  against  the  defendants  as  Sheriffs,  for  impro- 
perly taking  property  out  of  his  possession,  over  which  he 
had  a  lien;  the  defendants  had  only  to  shew  that  the  pro- 
perty in  the  mare  was  in  Cuttillf  against  whom  they  were 
bound  to  execute  the  writ;  they  were,  therefore,  justified 
in  making  the  seizure,  notwithstanding  any  agreement  be- 
tween Cuiiill  and  the  plaintiff,  who  had  no  general  right 
of  lien,  or,  even  if  he  had,  he  had  waived  it  by  the  special 
agreement. 

LfOrd  Chief  Justice  Best. — The  plaintiff  had  a  bond 
Jide  lien  on  the  mare,  which  was  pledged  to  him  by  Cuitill 
as  a  security  for  two  several  sums  of  money  advanced  to 
him  by  the  plaintiff;  and  the  mare  was  to  be  sold,  and  the 
plaintiff  was  to  repay  himself  such  advances,  and  also  the 
expenses  of  her  keep,  in  case  they  were  not  liquidated  in 
any  other  manner.  This  is  a  case  of  personal  property, 
not  distinguishable  in  principle  from  that  of  a  mortgage: 
and  it  has  been  decided,  that  a  mortgagor  of  real  proper- 
ty, though  he  cannot  maintain  ejectment,  may  maintain 
trespass  against  any  wrong-doer  except  the  mortgagee; 
and,  where  trespass  will  lie  for  the  possessor  of  real  pro- 
perty, trover  may  be  maintained  by  the  possessor  of  per- 
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1826.         sonalty.     In  Gordon  t.  Harper  {a)  itwasheld,  that  tro- 

DoNATTY       ^^^  ™*y  ^^  maintained  by  any  person  having  both  the  right 

^*  of  possession  and  the  riirht  of  property;  and  in  this  case 

CkowTUER.  o  r       r         ^  » 

the  plaintiff  had  evidently  both  these  rights  as  against  the 
true  owner  of  the  mare ;  and  had  he  taken  her  away  from 
his  stables,  without  first  satisfying  his  demands,  the  plain- 
tiff would  have  had  a  clear  right  of  action  against  him;  but 
the  defendants,  as  Sheriffs,  took  the  mare  as  being  the  pro- 
perty of  Cuitillf  the  owner;  therefore,  if  he  could  not  have 
removed  her  from  the  plaintifF*s  stable  without  satisfying 
his  demands,  neither  could  they — for  they  cannot  put 
themselves  in  a  better  situation  than  the  owner  himself. 

Mr.  Justice  Park. — If  there  had  been  any  fraud  be- 
tween the  plaintiff  and  his  debtor  Cuttill,  there  would 
have  been  great  weight  in  the  argument  adduced  by  my 
brother  Lawes.  It  is  admitted,  that  this  is  not  a  common 
case  of  lien.  Although  the  mare  was  not  merely  pledged 
for  the  repayment  of  money,  as  in  the  case  of  goods  pledge 
ed  with  a  pawnbroker;  yet  the  case  is,  under  all  its  cir* 
numstances,  idem  per  idem;  and  I  consider  the  case  of 
Gordon  v.  Harper  to  be  in  point,  to  shew  that  the  plam-* 
tiff  had  a  sufficient  property  in  the  mare  to  entitle  him  to 
maintain  this  action. 

Mr.  Justice  Burrouoh. — Nothing  but  an  absolute  ten- 
der of  the  sums  advanced,  and  the  expenses  of  the  mare's 
keep,  could  have  restored  the  right  of  possession  to  the 
original  owner;  and,  as  long  as  she  remained  in  the  plain- 
tiff's custody,  he  had  a  right  of  action  against  all  the 
world,  and  even  against  the  owner  himself,  if  he  had  re- 
moved her  without  paying  the  sums  advanced,  as  well  as 
the  charges  for  her  keep. 

Mr.  Justice  Gaselee  concurrctl. 

Rule  refused. 
(fl)  7  Term  Rep.  9. 


IN  THE  SEVENTH  YEAR  OF  GEO.  IV.  4&i 

1826. 
M* Allen  r.  Churchill.  i^'i^i 

May  30M. 

X  HIS  was  an  action  of  assumpsit  for  the  breach  of  an  in  assumpsit 

agreement.     The  declaration  stated,  that,  by  an  agree-  an'tgraement,  a 

ment  between  the  plaintiff  and  defendant,  the  latter  agreed  {ii*;j^f„~"jSiSgh 

to  assign  his  interest  in  a  lease  of  a  public-house,  to  the  illegal,  as  being 

«  «       1  f  1  »  t  ^  i**  restraint  of 

tormer,  for  the  term  of  thirty-one  years,  at  the  yearly  rent  trade,  if  it  form 
of  100/./  that  the  plaintiff  was  to  pay  all  taxes,  and  repair  ^nSSliidw, 
the  premises,  and  take  the  fixtures  and  «tock  in  trade  at  "«*^  ***?*  **f  ■? * 

^      '  ^  outinthcdcda- 

d  valuation;  and  that  the  defendant  was  to  pay  all  arrears  ration, 
of  taxes  up  to  the  date  of  the  agreement;  that  the  plain- 
tiff agreed  to  purchase  the  defendant*s  interest  in  the 
lease,  and  pay  for  the  fixtures  on  these  terms;  and  that 
he  deposited  300/.  in  part  of  the  purchase-money.  The 
declaration  then  averred  mutual  promises.  Breach — that 
the  defendant  had  no  right  to  assign  the  lease  in  question, 
nor  had  he  any  title  to  the  premises  agreed  to  be  assigned, 
before  or  after  the  agreement  was  entered  into.  The  de- 
fendant pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
haU,  at  the  Sittings  after  the  last  Term,  it  appeared  on 
the  face  of  the  agreement,  that  it  contained  a  clause,  (not 
set  out  in  the  declaration),  whereby  the  defendant  agreed, 
that  he  would  not,  directly  or  indirectly,  take,  occupy,  or 
carry  on  the  business  of  a  publican  or  victualler  within 
five  years  from  the  time  of  making  the  agreement.  The 
Jury  found  a  verdict  for  the  plaintiff,  on  the  ground 
that  the  defendant  had  no  right  or  title  to  assign  the  pre- 
mises. 

Mr.  Serjeant  Vaug/ian,  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted,  or 
a  nonsuit  entered,  on  the  ground  that  the  whole  of  the 
consideration  had  not  been  set  out  in  the  declaration ;  and 
that  the  clause  omitted,  being  an  essential  part  of  the  con- 


V. 

Churchill. 
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1826.         sideration  for  which  the  house  was  to  be  assigned  to  the 
plaintiff,  it  vitiated  the  whole  agreement,  inasmuch  as  it 

Al  ALLEN 

was  in  general  restraint  of  trade,  and  therefore  illegal.  In 
a  note  by  Mr.  Serjeant  WiUiams,  to  Hunlocke  v.  Black* 
lowe  (a),  it  is  said,  that  *'  a  bond,  covenant,  or  promisei 
even  on  good  consideration,  not  to  use  a  trade  any  where 
in  England,  is  void,  as  being  too  general  a  restraint  of 
trade;  and  that,  where  the  restraint  is  general,  the  con- 
tract is  void,  being  of  no  benefit  to  either  party,  and 
only  oppressive;**  and  here,  the  stipulation  imposed  on 
the  defendant  is  in  general  terms,  and  therefore  void. 
But  the  entire  consideration  must  be  stated  in  the  decla- 
ration, and  the  clause  in  question  is  a  substantial  part  of 
the  consideration^ 

Lord  Chief  Justice  Best. — This  objection  as  to  the 
clause  forming  part  of  the  consideration  was  not  raised  at 
the  trial.  It  was  merely  contended  that  as  the  clause  re- 
strained the  defendant  from  carrying  on  a  business  any 
where,  it  was  illegal.  The  question  of  variance  between  the 
agreement  and  the  declaration  was  not  raised.  But  are  we 
to  say  that  every  agreement  is  wholly  bad,  because  it  may 
happen  to  contain  an  illegal  clause?  In  setting  out  a  con- 
tract in  a  declaration  of  assumpsit,  it  is  only  necessary  to 
state  so  much  of  it  as  contains  the  entire  consideration  for 
the  act,  and  the  entire  act  which  is  to  be  done  in  virtue  of 
such  consideration  (b),  and  it  appears  to  me,  that  the  con- 
sideration in  this  case  was  sufficiently  stated:  the  clause 
in  question  is  a  superadded  or  independent  clause;  it  is  a 
sort  of  rider,  forming  no  essential  part  of  the  consideration. 
I  therefore  think  that  there  is  no  ground  to  disturb  the 
verdict. 

The  rest  of  the  Court  concurring — 

Rule  refused. 

(a)  2  Wms.  Saund.  156,  n.  1.         (h)  Sec  Clarke  v.  Gray,  6  East,  564. 
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1826. 
Simmons^  and  Three  others.  Vouchees.  Wednesday, 

j^jg  May  3Ut. 

JUR.  Serjeant  Vaughan  moved  that  this  recovery  if  one  of  several 
might  pass,  notwithstanding  an  objection  had  been  made  ^l^nioiy^n^*' 
by  the  officer  to  the  dedimus  and  warrant  of  attorney.  ^^^'J^^jl** 
There  were  four  vouchees,  three  of  whom  appeared  by  torney,  the 
dedimus  potesiaiem,  and  the  fourth,  personally  at  the  former  need  not 
bar ;  and  the  officer  thought  his  name  should  have  been  in-  ^c'dedimu\r 
serted  in  the  dedimus  and  warrant  of  attorney,  together  warrant  of  it- 

tomey. 

with  those  of  the  other  three ;  but,  the  learned  Serjeant 
submitted,  that  this  would  have  been  irregular. 

Mr.  Justice  BuRRouoH. — One  of  several  vouchees  may 
appear  personally  at  bar,  though  the  others  appear  by 
dedimus;  and  he  being  in  Court,  no  warrant  of  attorney 
can  be  required  for  him. 

Fiai. 


Hawker,  Deforciant.  Wednesday, 

-j^-^  May  31  St, 

JMR.  Serjeant  Wilde  moved  that  this  fine,  which  had  where  premuet 
been  levied  in  1808,  might  be  amended,  by  altering  the  J^Tjf„Tto^ 
name  of  the  parish  of  St.  Andrew,  Plymouth,  to  that  of  >"  the  parish  of 

i_  •  1  r>  r»^i  .  ''•»  whereas, 

the  parish    of    Charles,  Plymouth.      The   motion   was  they  were  in 
grounded  on  affidavits   by  the  attorney  who  levied  the  ofB.,  bei^in 
fine,  and  the  heir-at-law,  who  instructed  him  to  do  so;  J|^^|Ji,i^*^||, 
the  application  was  made  on  the  part  of  the  purchaser.  »«  -^m  *nd  part 
The  affidavits  stated,  that,  although  the  premises  were  deed  to  lead  the 
described  in  the  fine  to  be  situate  in  the  parish  of  St.  An-  pJ^iuH^IL  u 
drew,  Plymouth,  they  formed  part  of  a  street,  part  of  ^^^*?*!f  I" 
which  was  in  that  parish  and  part  in  the  parish  of  Charles,  The  Court,  on 
the  premises  in  question  being  in  the  latter  parish ;  the  ocu,  allowed 

the  fine  to  be 
amended,  by 
altering  the  name  of  the  parish  from  J,  to  B, 
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Hawker, 

Deforciant 


deed  to  lead  the  uses  also  stated  the  premises  to  be  in  the 
parish  of  St.  Andrew, 

Lord  Chief  Justice  Best. — There  is  nothing  to  amend 
by;  the  Court  cannot  amend  both  the  fine  and  the  deed; 
the  heir-at-law  may  re-convey  the  premises  to  the  pur- 
chaser. 

Bui,  upon  the  deed  being  read  by  the  officer,  it  ap- 
peared that  the  premises  in  question  were  described  as 
being  in  Turville-sireets  in  the  parish  of  St«  Andrew, 
which  street  being  sworn  to  be  partly  in  the  parish  of  St* 
Andrew,  and  partly  in  that  of  Charles,  and  that  the  pre- 
mises in  question  were  in  the  latter  parish — 

The  Court  allowed  the  amendment. 


Wednetday^ 
May  ^Ut, 

In  an  action  by 
a  clergyman 
against  a  farmer, 
for  improperly 
setting  oat  his 
tithes,  the  Jary 
found  a  verdict 
for  the  defend- 
ant, contrary  to 
the  opinion  of 
the  Judge.  The 
Court  directed 
a  new  trial ;  and 
anonymous  let- 
tcH  having  been 
inserted  in  the 
newspapers  of 
the  county 
where  the  cause 
was  tried,  re- 
flecting on  the 
character  of  the 
plaintifT,  as  a 
clergyman : — the 


Walker,  Clerk,  v.  Ridgway. 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  in  the  last 
Term,  calling  on  the  defendant  to  shew  cause  why  the  nefMC 
on  the  second  trial  of  this  cause  should  not  be  changed 
to  London  or  Middlesex^  or  some  other  county,  on  the 
ground  that  the  plaintiff  could  not  have  a  fair  and  impar- 
tial trial  in  Herefordshire,  where  the  penue  was  originally 
laid,  or  in  any  of  the  counties  adjacent  thereto.  The 
learned  Serjeant  founded  his  motion  on  an  affidavit,  which 
stated,  that  the  action  was  brought  by  the  plaintiff,  a 
clergyman,  against  the  defendant,  a  farmer,  for  setting 
out  his  tithes  of  wheat  in  an  improper  manner.  That 
the  cause  was  tried  before  Mr.  Justice  Burrough,  at 
the  last  Summer  Assizes,   at   Hereford;    and    that,  al- 

Court  ordered  the  venue  to  be  changed  to  a  third  county. 
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though  the  learned  Judge  expressed  his  opinion,  that         1826. 
the  tithes  had  been  improperly  set  out,  the  Jury  found       walker 
a  verdict  for  the  defendant.     That,  in  the  last  Michael-  «»• 

mas  Term,  the  Court  ordered  a  new  trial  (a) ;  that,  since 
the  trial,  several  letters,  and  other  anonymous  articles  had 
appeared  in  the  Hereford  Journal^  and  other  county 
papers,  reflecting  on  the  plaintiff  in  his  character  of  a 
clergyman,  and  which  were  likely  to  influence  and  preju- 
dice the  minds  of  the  Jury  against  him  on  the  second  trial. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Spankie,  now 
shewed  cause. — They  submitted  that  the  present  applica- 
tion  was  not  only  of  a  novel,  but  of  an  important  nature, 
inasmuch  as  it  was  attempted  to  change  the  venue  in  a 
local  action,  after  the  cause  had  been  once  tried;  and  in 
Butis  V.  Bilk  (6),  the  Court  of  Exchequer  decided  gene- 
rally, that  they  could  not,  in  any  case  of  a  new  trial,  direct 
the  venue  to  be  changed  on  an  ex  parte  statement.  For- 
merly, all  suits  were  tried  near  the  residences  of  the 
litigant  parties;  and,  in  a  local  action,  the  venue *must 
still  be  laid  in  the  county  in  which  the  cause  of  action 
arises;  and,  it  is  only  when  it  is  made  to  appear  quite 
clearly  to  the  Court,  that  a  fair  and  impartial  trial  cannot 
be  had  in  such  action  in  the  county  where  the  venue  is 
laid,  that  they  will  be  induced  to  change  it.  This  action 
waa  brought  by  a  clergyman  against  a  farmer,  for  impro- 
perly setting  out  tithes ;  after  the  trial,  a  full  report  of  the 
evidence,  and  the  charge  of  the  learned  Judge,  appeared 
in  the  Hereford  Journal,  and  other  provincial  papers,  ac- 
companied by  fair  comments  thereon;  and,  although  these 
papers  had  since  contained  several  anonymous  articles, 
censuring  the  conduct  of  the  plaintiff,  still,  it  by  no  means 
follows,  that  the  parties  to  this  action  would  be  prejudiced 

{aj  See  ante,  p.  128.  (^)  1  Price,  146. 


488  CASES  IN  TRINITY  TERM, 

1826.         by  discussions  in  public  journals,  however  improperly  they 
yva  might  be  conducted;  or  much  less,  that  the  improper  con- 

V.  duct  of  others  should  be  visited  on  the  defendant,  who,  on 

affidavit,  expressly  denies  having  had  any  communication 
with  the  editors  or  writers  on  the  subject;  nor  is  there  any 
affidavit  on  which  the  application  is  founded,  to  shew  that 
any  of  these  objectionable  articles  were  inserted  with  the 
defendant's  knowledge,  privity,  or  consent.  If  the  rule 
be  made  absolute  in  the  terms  as  prayed,  it  will  increase 
the  dangerous  power  of  these  public  prints  to  an  alarming 
extent,  inasmuch  as  it  will  enable  the  editors  at  any  time 
to  change  the  course  and  due  administration  of  justice. 
There  are  two  questions  for  consideration  in  this  case:— 
Firstf  whether  there  is  any  evidence  that  the  obnoxious 
articles  were  inserted  with  the  knowledge  of  the  defend- 
ant;— and  Secondly,  if  such  knowledge  be  denied,  whether 
the  Court  can  interfere;  or  even  if  it  were  not  denied, 
whether  they  would  interpose,  where  they  would  neces* 
sarily  so  much  increase  the  expenses  of  the  defendant,  by 
compelling  him  to  bring  his  witnesses  to  a  distant  coun- 
ty. Although  the  Court  have  a  discretionary  jurisdic- 
tion to  change  the  venue,  yet,  they  will  only  exercise  it 
where  it  is  clearly  shewn  to  them  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  the  venue  ought 
to  be  laid,  for  instance,  in  an  action  for  words  spoken  of 
a  Justice  of  the  Peace,  by  a  candidate  upon  the  hustings 
at  a  county  election.  Petyt  v.  Berkeley  (a).  And,  al- 
though in  The  King  v.  Hunt  (6),  the  Court  permitted  a 
suggestion  to  be  entered  on  the  record,  for  the  purpose 
of  carrying  the  trial  of  a  misdemeanor  into  an  adjoining 
county;  yet,  on  the  face  of  the  affidavits  in  support  of  the 
application,  there  was  shewn  a  reasonable  ground  for  be- 
lieving that  a  fair  and  impartial  trial  could  not  be  had  in 

(a)  Cowp.  510.  (b)  3  Bam.  &  Aid.  444. 
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the  county  where  the  venue  was  laid.  If  there  be  any  1826. 
cause  to  doubt  that  the  publication  of  these  letters  and  wTe 
paragraphs  may  have  polluted  the  minds  of  the  Jury,  the  «• 

plaintiff  has  it  in  his  power  to  remove  every  difficulty,  by 
summoning  a  special  Jury. 

Lord  Chief  Justice  Best. — The  policy  of  our  antient 
constitution  was,  to  bring  justice  home  to  every  man*s 
door;  and  in  the  time  of  Alfred^  all  actions  were  tried  near 
the  residences  of  the  parties  between  whom  the  cause  of 
action  subsisted ;  but  as  the  commerce  of  the  country  in- 
creased,  some  of  its  institutions  were  necessarily  altered » 
and  the  old  rule  became  relaxed;  hence  arose  the  dis- 
tinction between  local  and  transitory  actions. 

This,  however,  is  one  of  the  former  class,  and  although 
the  Court  have  a  discretionary  power  to  change  the  venue  * 
even  in  these,  they  ought  not  to  exercise  that  power,  ex- 
cept under  very  special  circumstances.  The  present  ap- 
plication is  founded  on  a  very  extraordinary  charge,  not 
affecting  the  parties  to  the  suit,  but  persons  wholly  un- 
connected with  it — namely,  the  editors  of  certain  provin- 
cial newspapers,  who,  by  their  improper  conduct,  are 
said  to  have  exercised  an  undue  influence  over  the  minds 
of  the  inhabitants  of  the  county,  wherein  the  cause  is  to 
be  tried.  The  liberty  of  the  press  will  always  be  sanc- 
tioned by  the  Courts — for  our  constitution  is  bottomed  on 
freedom,  and  the  liberty  of  the  press  may  be  considered 
as  the  daughter  of  our  constitutional  liberty;  but,  it  is 
also  the  duty  of  Courts  to  prevent  the  abuse  of  this  liberty, 
and,  although  the  editors  of  many  of  our  journals  represent 
themselves  to  be  the  friends  and  supporters  of  liberty, 
still,  if  they  exercise  it  to  the  prejudice  of  individuals,  in- 
stead of  its  tending  to  the  promotion  of  useful  knowledge, 
it  becomes  dangerous  and  prejudicial,  and  must  be  restrain- 
ed«  The  publication  of  several  of  the  letters  in  question 
tends  to  throw  discredit  and  opprobrium  on  the  charac- 
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1826.         ter  of  the  clergy  in  general,  who  ought  not  only  to  be  se- 

^JJ^[J^j[^       cured  against  all  attack,  but  upheld  and  supported  by 

0'  every  possible  means:— ^ and  these  letters  are  calculated 

not  only  to  have  this  bad  efi'ect,  but  also  of  necessity  to 

prejudice  the  minds  of  the  neighbourhood  against  the 

plaintiff,  who  belongs  to  that  sacred  body. 

Although  it  has  been  urged,  that  the  Court  ought  not 
to  interfere  after  a  trial  has  been  had  and  a  Terdict  found, 
yet  it  appears  that  this  verdict  was  contrary  to  the  opinion 
of  the  learned  Judge  who  tried  the  cause;  and  whose 
summing  up  to  the  Jury  has  also  been  in  th^se  papers  se- 
verely commented  and  reflected  on.  This  appears  to  us 
to  be  a  great  contempt;  for  although  the  dicta  of  Judges 
are  always  open  to  fair  comment,  stiti  it  is  the  duty  of  Ju- 
ries to  attend  to  their  exposition  of  the  law,  and  they  are 
*  not  to  exercise  an  arbitrary,  uncontrolled,  and  unfettered 
discretion;  otherwise,  it  would  be  impossible  for  any  man 
to  know  by  what  standard  to  measure  his  rights;  and  those 
who  recommend  Jurors  not  to  pay  attention  to  the  advice 
of  Judges  in  matters  of  law,  virtually  recommend  them  to 
violate  their  oaths.  Ad  quaestionem  Juris  non  respondent 
juratores.  A  Judge  must  be  presumed  to  be  better  ac- 
quainted with  the  law  than  a  Jury,  and  if  he  happen  to  be 
wrong,  either  in  his  charge  to  a  Jury,  or  in  his  judgment, 
he  may  afterwards  be  set  right. 

Although,  if  the  verdict  in  this  cause  had  been  given 
against  evidence,  it  might  not  have  induced  us  to  change 
the  venue  at  the  instance  of  the  plaintiff;  still,  if  he  has 
since  been  held  up  as  tyrannical  and  overbearing,  so  that 
the  minds  of  a  second  Jury  from  the  neighbourhood  would 
be  prejudiced  against  him, — it  is  our  duty  to  guard  against 
such  evil  consequences.  We  cannot  say  how  far  the  poi- 
son of  these  publications  may  be  disseminated,  and  we  will 
therefore  take  care  that  this  issue  shall  be  removed  out  of 
the  influence  of  tlieir  venom.  It  is  certainly  a  hardship 
on  both  parties,  as  it  will  tend  to  increase  their  expenses; 
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and  the  defendant  has  denied  all  participation  in  these 
offensive  publications;  still  we  must  see  that  substantial 
justice  is  done ;  and  I  think  that  it  cannot  be  done,  unless 
we  accede  to  this  application.  I  have  no  doubt  that  the 
editors  of  these  papers  are  responsible  for  the  extra  ex- 
pense to  which  their  misconduct  may  have  subjected 
these  parties.  We  are,  therefore,  of  opinion,  from  the 
facts  before  us,  that,  in  order  to  afford  the  parties  a  fair 
trial,  the  venue  must  be  changed  to  the  county  of  War- 
wick. 
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Walker 
v. 

RlDOWAY. 


The  rest  of  the  Court   concurring,  the  rule  was  on 
these  terms  made — 

Absolute. 


GooDTiTLE,  on  the  demise  of  Harriet  Green,  r.  No- 
title. 


Saturday^ 
June  3rdm 


J.  HIS  was  an  action  of  ejectment,  brought  by  the  lessor  where  by  a 

,   ,  .  .  mortgage-deed, 

of  the  plamtin,  as  mortgagee,  to  recover  certam  premises  the  principal 
in  the  possession  of  the  mortgagor.  tanc^"y*Ui"e 

mortgagee  to 
the  mortgagor, 

On  a  former  day  in  this  Term,  Mr.  Serjeant  Wilde  ob-  for  three  yean 
tained  a  rule  calling  on  the  lessor  of  the  plaintiff  to  shew  the  deed,  the 
cause,  why,  on  payment  to  her  by  the  mortgagor  of  the  ^^^^^^^  ^^^^^ 
arrears  of  interest  due,  and  the  costs  of  the  action,  and  of  teriy*  and  the 

w  ,  ,       ,  ,  deed  contained 

this  application,  all  further  proceedings  in  the  cause  should  a  proviso,  that, 
not  be  stayed.    The  application  was  founded  on  affidavits,  |^  made  in  pay 
which  stated  that,  in  March  1824,  the  lessor  of  the  plain-  "«"*  ^'^  *"!*'"* 

'  '  *^  •  on  any  of  the 

tiff  had  advanced  to  the  mortgagor  the  sum  of  300/.  for  days  appointed 
three  years ;  the  interest  to  be  payable  quarterly;  that  the  the  mortgagee 
interest  had  been  duly  paid  up  to  the  17th  of  September  premlg^,"^- 

ed : — the  mort- 
gagor having 
made  de&olt  in  the  payment  of  one  quarter's  interest,  the  mortgagee  brought  ejectment,  the  Court 
refused  to  stay  the  proceedings  on  payment  of  the  arrears  of  interest,  and  costs,  by  the  mortgagor, 
as  the  case  did  not  fall  within  the  provisions  of  the  statute  7  Geo.  2,  c.  20,  as  the  principal  turn 
became  payable  on  de&ult  of  payment  of  the  interest. 
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1826.         last,  and  that  shortly  after  the  17th  of  December,  the 

OooDTi'LE     "mortgagor  was  called  on  to  pay  one  quarter's  interest,  due 

V.  on  that  day,  and  which  not  having  been  complied  with, 

NoTITLE 

the  present  action  was  commenced.  Under  these  circum- 
stances, the  learned  Serjeant  submitted,  that,  upon  pay- 
ment by  the  mortgagor  of  all  arrears  of  interest  and  costs, 
the  Court  would  exercise  the  equitable  jurisdiction  afford- 
ed them  by  the  statute  7  Geo.  2,  c.  20,  s.  1,  and  stay  the 
proceedings  on  the  terms  as  prayed. 

Mr.  Serjeant  Vattghan^  was  now  about  to  shew  cause; 
when  the  Court  ordered  the  mortgage  deed  to  be  produc- 
ed, which  bore  date  the  17th  March,  1824,  and  contained 
a  proviso  for  redemption  in  the  following  terms: — 

**  Provided  always,  and  it  is  hereby  agreed  and  declar- 
ed by  and  between  the  mortgagor  and  mortgagee,  that  if 
the  mortgagor,  his  heirs  &c.,  do  and  shall  on  the  17th  of 
March,  which  will  be  in  the  year  of  our  Lord  1827,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  mortgagee,  her 
executors,  &c.,  the  sum  of  300/.,  with  such  interest  for 
the  same,  to  the  day  of  payment,  as  shall  then  be  due 
thereon ;  and  do  and  shall  in  the  mean  time,  and  until  such 
payment  of  the  said  sum  of  300/.  well  and  truly  pay,  or 
cause  to  be  paid  unto  the  mortgagee,  her  executors,  &c., 
interest  for  the  said  sum  of  300/.  after  the  rate  of  5L 
per  cent,  per  annum  from  the  day  of  the  date  of  these  pre- 
sents, by  equal  quarterly  payments  on  the  17th  oi  June, 
the  17th  of  September,  the  17th  of  December,  and  the  17th 
of  March,  in  each  and  every  year,  and  make  the  first  quar- 
terly payment  thereof  on  the  17th  of  June  now  next  en- 
suing; and  do  and.  shall  make  such  respective  payments, 
without  any  deduction  or  abatement  whatsoever,  then  the 
mortgagee,  her  executors,  &c.,  shall  and  will  at  the  request 
and  at  the  expense  of  the  mortgagor,  his  executors,  &c., 
release,  assign,  or  otherwise  dispose  of  the  premises  by 
the  deed  respectively  assigned  and  demised  to  the  mort- 


IN  THE  SEVENTH  YEAR  OP  OBO.  IV.  489 

gagor,  hiB  executors,  &c.,  free  from  all  incumbrances,  &c.;         1826. 
Provided  also,  and  it  is  hereby  frirther  agreed  and  declar-     qoo,>title 
ed|  that  in  case  default  shall  be  made  by  the  mortgagor,  v* 

his  executors,  &.c*f  in  payment  of  the  said  sum  of  300/.,  or 
any  part  thereof,  as  aforesaid,  or  ^f  default. shall  be  made 
by  him  or  them  inpayment  qfthe  interest  on  the  said  sum 
of  300£,  or  any  part  thereof,  on  any  of  the  days  or  times 
hereinbefore  mentioned  or  appointed  for  payment  of  the 
same  respectively ;— in  either  of  the  said  cases,  it  shall  and 
may  be  lawful  for  the  mortgagee,  her  executors,  &c.,  abso' 
lutely  to  sell,  assign,  or  dispose  of  the  premises  so  assign- 
ed and  demised  by  these  presents,  either  altogether  or  in 
parcels,  by  public  auction  or  private  contract,  &c.'* 

By  a  subsequent  clause,  the  proceeds  of  the  sale  were 
ta  be  vested  \p  the  mortgagee,  her  executors,  &c«,  upon 
trust,  to  pay  the  expenses  of  such  sale ;  and,  in  the  next 
place,  upon  trust  to  retain  and  pay  unto  the  mortgagee, 
her  executors,  &c«,  the  said  sum  of  3001.  and  all  interest 
for  the  same,  or  so  much  thereof  respectively  as  should 
then  remain  due  and  owing,  and  to  pay  over  the  surplus, 
if  any,  to  the  mortgagor,  his  executors,  &c. 

The  Court  now  called  on  Mr.  Serjeant  Wilde  to  sup-* 
port  his  rule. — Before  the  statute  7  Geo.  S,  c.  SO,  was 
passed,  it  was  customary  for  the  Courts  to  stay  the  pro- 
ceedings in  ejectment  by  the  mortgagee,  after  the  day  of 
payment,  on  payment  to  the  lessor,  or  bringing  into  Court, 
principal,  interest,  and  costs  (a);  and,  by  the  1st  section  of 
that  statute,  it  is  enacted,  that "  where  any  action  of  eject- 
ment shall  be  brought  by  any  mortgagee,  &c.,  for  the  re- 
covery of  mortgaged  land,  if  the  person  having  a  right  to 
redeem  such  land,  shall,  at  any  time  pending  such  action, 
pay  unto  such  mortgagee,  or,  in  case  of  his  refusal,  shall 
bring  into  Court,  all  the  principal  monies  and  interest  due 

(a)  Ammymous,  I  Str.  413. 
VOL.  XI.  K  K 
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1826.        on  such  mortgage,  and  also  all  costs,  to  be  ascertained  by 
^     "^     '       the  Court,  or  proper  officer  appointed  for  that  purpose ; 
V.  the  monies  so  paid  or  brought  into  Court  shall  be  deem- 

ed and  taken  to  be  in  full  satisfaction  and  discharge  of 
such  mortgage,  and  the  Court  shall  and  may  dbcharge 
the  mortgagor  of  and  from  the  same  accordingly." 

Although  this  statute  may  not  be  strictly  applicable  io 
the  present  case,  inasmuch  as,  by  the  terms  of  the  deed, 
the  mortgagee  is  empowered  to  sell  the  mortgaged  pre- 
mises on  default  of  payment  of  a  quarter's  interest  on  the 
day  on  which  it  shall  become  due;  yet,  as  a  Court  of  equi- 
ty would  probably  relieve  the  mortgagor  on  the  terms  now 
prayed,  and  this  Court  has,  by  the  statute,  an  equitable 
jurisdiction  in  such  cases,  they  will  prevent  the  interfer- 
ence of  a  Court  of  equity,  by  allowing  the  proceedings  to 
be  stayed,  on  the  usual  terms;  and  thus  justice  will  be 
effectually  done  between  the  litigant  parties,  without 
putting  them  to  unnecessary  expense  and  delay. 

Lord  Chief  Justice  Best. — We  should  be  most  happy 
to  relieve  the  mortgagor,  if  we  felt  ourselves  empowered 
so  to  do;  for  we  consider  the  present  action  to  be  ex- 
ceedingly vexatious:  but  we  are  bound  to  regulate  our 
proceedings  by  the  rules  of  law.  The  only  question  there- 
fore is,  whether  this  case  falls  within  the  terms  of  the  sta- 
tute 7  Geo,  2;  if  it  does  not,  we  are  not  at  liberty  to  stay 
the  proceedings  in  the  action  on  equitable  considerations, 
to  the  detriment  of  a  legal  right.  If  we  were  possessed 
of  such  a  power,  we  might  save  the  parties  the  expense  of 
'  a  suit  in  equity,  in  many  instances;  but  as  our  authority 
in  this  case  is  derived  solely  from  that  statute,  we  can- 
not interfere  unless  the  parties  stand  expressly  within  its 
terms  and  operation.  By  the  1st  section,  if  the  person 
having  the  right  to  redeem  shall,  at  any  time  pending  the 
action,  pay  to  the  mortgagee,  or  bring  into  Court,  all  the 
principal  monies  and  interest  due  on  the  mortgage  with 
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costs,  the  Court  may  discharge  the  mortgagor*-  It  is  1S26. 
clear,  we  have  no  jurisdiction  utiless  all  thai  is  due  is  goodtitle 
paid  to  the  mortgagee,  or  brought  into  Court;  and  if  the 
mortgagor  had  done  so  in  this  case,  he  might  have  brought 
himself  within  the  equity  of  the  statute;  but  he  has  not 
done  so ;  for,  although  by  the  terms  of  the  proviso  for 
redemption,  the  principal  was  not  payable  till  March,  1827, 
yet  there  was  another  condition  annexed,  viz,  that  the  in- 
terest should  be  paid  to  the  mortgagee  quarterly;  and  that, 
in  case  default  should  be  made  in  payment  of  the  interest , 
or  any  part  thereof,  on  any  of  the  days  respectively  ap- 
pointed for  payment  of  the  same,  then  the  mortgagee  had 
an  absolute  right  to  re-enter,  and,  by  the  sale  of  the  pre- 
mises, to  pay  herself  the  said  sum  of  3001.  and  so  much 
of  the  interest  as  was  then  due,  paying  over  the  surplus 
to  the  mortgagor.  On  default  therefore  of  the  payment 
of  a  quarter's  interest  by  the  mortgagor,  the  principal  be- 
came in  the  nature  of  an  immediate  debt  to  the  mortga- 
gee ;  and  without  the  payment  of  that  debt,  I  do  not  see 
how  even  a  Court  of  equity  could  relieve  the  mortgagor ; 
and  certainly,  if  equity  could  not,  this  Court  cannot  inter- 
fere. If  a  mortgagor  stipulate  to  pay  interest  under  such 
conditions,  and  fail  to  do  so,  we  cannot  relieve  him  from 
the  consequences  of  his  default,  or  substitute  a  new  agree- 
ment for  him.  The  case  is  similar  to  that  of  a  warrant  of 
attorney,  payable  by  instalments;  where,  if  default  be  made 
in  the  payment  of  one,  the  party  to  whom  it  is  given  may 
enter  up  judgment,  and  sue  out  execution  for  the  whole. 
It  is  certainly  a  hard  case  on  the  mortgagor,  and  we  would, 
assist  him  if  it  were  in  our  power,  but  he  must  be  bound 
by  his  own  deed. 

Mr.  Justice  Park. — The  parties  in  this  case  came  be- 
fore me  at  Chambers,  but  the  deed  was  not  then  produced. 
I  was  strongly  disposed  to  relieve  the  mortgagor,  but  I 
thought  I  had  no  jurisdiction  under  the  statute  7  Geo. 

KK  2 
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1826.        2;  and  therefore  refused  to  interfere  to  stay  the  proceed- 
GooDTiTL       *"^®*  except  on  payment  of  the  principal,  interest,  and 
V.  co^ts*   There  are  two  provisoes  in  the  mortgage-deed:  the 

first  postpones  the  time  of  payment  of  the  principal  till 
March,  1827;  but  the  second  proviso,  by  giving  the  mort- 
gagee a  power  to  sell  immediately  on  default  of  payment 
of  one  quarter's  interest,  virtually  makes  the  principal  pay- 
able instanter  upon  such  default;  and  this  latter  proviso 
seems  to  me  to  tie  up  the  hands  of  a  Court  of  equity,  as 
effectually  as  it  does  ours. 

Mr.  Justice  Burrouqh. — The  terms  of  the  proviso  in 
this  deed  at  first  created  some  difficulty  in  my  mind;  but  I 
have  now  no  doubt  upon  the  subject:  the  question  is,  whe- 
ther the  principal  is  due  or  not; — if  it  be  due,  then  we 
cannot  relieve  the  mortgagor  under  the  statute  of  7  Geo. 
2f  without  payment  of  it  by  him  to  the  mortgagee.  By 
the  default  of  payment  of  a  quarter's  interest,  on  the  day 
appointed  by  the  deed,  I  think  the  principal  is  due;  and 
therefore  it  is  Out  of  our  power  to  relieve  the  mortgagor. 

Mr.  Justice  Gaselee. — It  is  not  necessary  for  us  to 
consider  what  we  might  have  done  if  the  principal  had  not 
been  due,  as,  from  the  terms  of  the  mortgage  deed,  it  clear- 
ly appears  to  be  due.  If  this  case  does  not  come  within  the 
terms  of  the  statute,  we  have  no  authority  to  stay  proceed- 
ings on  equitable  principles:  therefore,  this  application 
cannot  be  acceded  to.  If  the  mortgagor  had  enlarged  the 
terms  of  his  motion  to  the  payment  of  principal,  interest, 
and  costs,  it  would  have  been  a  very  different  question. 

Rule  discharged. 
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1826. 

Bayley  and  Another  r.  Beaumont.  Monday, 

.j^-.  June  5t/L 

JfjR.  Serjeant  Vaughan  applied  for  a  rule  msi,  that  the  A  plaintiff  wiu 

Prothonotary  might  review  his  taxation  in  this  cause,  on  his  expenses,  in 

the  ground  of  his  not  having  allowed  the  plaintiffs  their  ^f  a^dlt^ 

charges  attending  the  making  of  a  model  of  a  conservatory,  *  compensitlon 

(for  the  erection  of  which  this  action  was  brought),  as  well  to  scientific  per- 

as  a  compensation  for  loss  of  time  to  scientific  persons,  bJJJnsentto'a 

who  were  sent  by  the  plaintiffs  to  York,  to  examine  the  ^^"^^  P"^  ^ 

,  .        .  the  country  to 

conservatory,  as,  without  such  examination,  they  could  not  inspect  a  build- 
have  safely  proceeded  to  trial.     Although  in  Severn  v.  though  he  could 
Olive  (a),  where  the  Prothonotary,  on  taxation,  had  allow-  p^^^ld  ^''^ 
ed  for  various  sums  expended  in  experiments,  and  a  com-  ^^  without 

,        "  ,       their  testimony. 

pensation  for  loss  of  time  to  scientific  men  employed  in 
making  them,  and  who  were  called  as  witnesses  at  the 
trial,  the  Court  directed  him  to  review  his  taxation,  on  the 
ground  that  no  such  allowance  or  compensation  ought 
to  have  been  made;  yet  there,  the  Prothonotary  had 
allowed  a  compensation  to  the  witnesses  for  the  loss 
of  their  time  in  making  these  experiments ;  whilst,  in  the 
present  case,  the  application  was  confined  to  a  compen- 
sation for  the  loss  of  the  witnesses'  time,  during  their  jour- 
ney from  London  to  York,  and  the  Prothonotary  had  only 
allowed  the  actual  expenses  of  the  journey.  In  Lopes  v. 
De  Tastei  (6),  a  witness,  who  was  the  captain  of  a  foreign 
vessel,  was  allowed  a  liberal  compensation  for  the  loss  of 
a  voyage  by  him,  and  for  the  time  he  was  detained  in  this 
country,  before  the  trial  took  place;  and  here  the  witness- 
es should  have  been  allowed  a  compensation  for  the  loss  of 
their  time  during  their  journey  to  York,  for  the  purpose 
of  examining  the  structure  and  materials  of  the  conserva- 
tory, as,  without  their  testimony,  the  Jury  could  not  have 

(a)  6  B.  Moore,  235. 
(6)  7  B.  Moore,  120,  cited  iu  Severn  v.  Olive,  6  B.  Moore,  239,  240. 
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Bayley 
Beaumont. 


ascertained  what  damages  the  plaintiffs  might  have  been 
entitled  to  recover. 

Lord  Chief  Justice  Best. — It  is  impossible  to  disUn- 
guish  this  case  from  the  principle  laid  down  in  Severn  v. 
Olive f  where  it  was  expressly  decided ,  that  scientific  men 
were  not  entitled  to  any  compensation  for  loss  of  time; 
and  Lord  Chief  Justice  Dallas  justly  observed,  that  such 
allowance  was  confined  to  medical  men  and  attomies  only. 
So,  in  Moor  y.  Adam  (a) f  the  same  point  was  decided; 
which  case  was  confirmed,  and  even  carried  further  in 
Willis  V.  Peckham  (6),  where  it  was  held,  that  a  witness 
attending  a  trial  under  a  subpoena  was  not  entitled  to  a 
compensation  for  loss  of  time,  although  the  party  requir- 
ing'his  attendance  had  expressly  promised  to  pay  him  iox 
such  loss. 


The  restof  the  Court  concurring — ^ 


Rule  refused. 


(a)  5  Mau.  &  Selw.  156. 


(6)  4  B.  Moore,  300. 


Monduj/^ 
June  5th. 

The  defendant 
having  been  ar- 
rested in  Mid- 
dlesex, original 
bail  were  put  in 
there ;  and  after- 
wards added 
bail  were  talcen 
before  a  com- 
inisgioner  in  the 
country,  and 
put  in  with  the 
filacer  for  Mid- 
dlesex : — Held 
regular;  the 
commissioner  in 
the  country  hav- 
ing full  authority 


Moore  r.  Kenrick. 

AIr.  Serjeant  Wilde  moved  that  the  rule  for  allowance 
of  bail  in  this  cause  might  be  set  aside,  on  an  affidavit, 
which  stated  that  the  defendant  was  arrested  under  a  writ 
of  capias f  in  Middlesex;  that  the  venue  was  laid  in  that 
county,  and  that  the  original  bail  had  been  put  in  there; 
but  that  afterwards  added  bail  had  been  taken  before  a 
commissioner  in  Denbighshire,  and  put  in  with  the  filacer 
for  Middlesex.  The  learned  Serjeant  submitted  that  the 
added  bail  should  have  been  taken  in  the  county  into 

to  act  by  virtue  of  his  commission. 
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which  the  writ  issued ;  and  that  a  commissioner  in  IVeUes  1826. 
was  not  authorized  to  take  the  added  bail,  which  should  moore 
have  been  put  in  in  Middlesex.  ». 

Kenuick. 

Mr.  Serjeant  Pemke,  eorUra,  relied  on  the  statute  4 
&  5  WiUknn  ^  Mary,  c.  4,  s.  1,  by  which  it  is  enacted , 
that ''  any  two  of  the  Justices  of  the  King's  Bench  or  Com- 
mon Pleas,  whereof  the  Chief  Justice  of  each  Court  shall 
be  one,  may,  by  commission  under  the  seal  of  their  respec- 
tive Courts,  from  time  to  time  empower  certain  persons  in 
all  the  shires  in  England,  Wales,  and  Berwick-upon- 
Tweed,  to  take  such  recognizances  of  bail  as  any  person 
shall  be  willing  to  acknowledge  or  make  before  them,  in 
any  action  depending  in  the  said  Courts,  in  such  manner 
and  form  as  the  said  Justices  of  the  said  Courts  have  used 
to  take  the  same;  which  said  recognizance  of  bail  or  bail- 
piece  shall  be  transmitted  to  one  of  the  Justices  of  the 
said  Courts,  who,  upon  affidavit  of  the  due  taking  of  the 
recognizance  of  such  bail  or  bail-piece,  by  some  credible 
person  present  at  the  taking  thereof,  shall  receive  the 
same  upon  payment  of  the  usual  fees;  which  recognizance 
of  bail  or  bail-piece,  so  taken  and  transmitted,  shall  be  of 
the  like  effect  as  if  the  same  were  taken  de  bene  esse  be- 
fore any  of  the  said  Justices.*"  Bail  may  be  taken  before 
commissioners  wherever  it  may  be  found  most  convenient 
to  the  party  sued ;  and  after  the  recognizance  or  bail-piece 
is  transmitted  to  one  of  the  Judges  of  the  Court  from  which 
the  process  was  originally  sued  out,  the  bail  is  regularly 
put  in  with  the  filacer  of  the  county  into  which  the  capias 
issued* 

Lord  Chief  Justice  Best. — I  feel  no  difficulty  whatever 
od  the  subject ;  but  I  think  we  ought  to  look  at  the  com- 
mission, to  see  what  power  we  have  given  the  commis- 
sioners. 
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IT 


On  the  following  day,  Mr.  Justice  Park,  in  the  absence 
of  the  Lord  Chief  Justice,  read  the  commission,  which 
gave  the  commissioners  authority  "  to  take  all  and  ev^ 
such  recognizance  as  any  person  should  be  willing  to  en- 
ter into  before  thein  in  their  county/'  The  learned  Judge 
then  observed;  that  it  appeared  to  the  Court  that  there 
was  no  ground  for  the  objection.  Thcrcommissioiier  in 
Wales,  before  whom  the  added  bail  were  put  in,  bad  full 
authority  to  act.  This  very  point  was  raised  in  the  Court 
of  King's  Bench  in  the  last  Term,  and  they  decided  that 
there  was  no  foundation  for  the  objection:  and,  were  the 
contrary  to  be  held,  if  a  person,  residing  in  Nori/ktmbe^ 
land  were  to  come  to  London,  where  he  was  not  known, 
and  be  arrested  there,  he  would  be  obliged  to  send  for  hk 
bail  down  to  Northumberland. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


June  6th, 

The  Court  will 
not  stay  pro- 
ceedings in  an 
action  of  trover, 
on  the  terms  of 
the  defendant's 
delivering  up 
the  goods  con- 
verted,' to  the 
plaintiff,  or  pay- 
ing their  value, 
where  such  va- 
lue is  not  as- 
certained. 


Tucker  r,  Wright. 

X  HIS  was  an  action  of  trover. 

■*  • 

Mr.  Serjeant  Toddy,  on  the  first  day  of  this  term,  had 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why 
the  proceedings  in  this  cause  should  not  be  stayed,  upon 
the  defendant's  delivering  to  the  plaintiff  two  pieces  of 
cloth,  (to  recover  damages  for  the  conversion  of  which 
the  action  was  brought),  or  upon  paj^ment  of  the  f«lue 
thereof.  The  motion  was  founded  on  affidavits,  which 
stated  that  the  plaintiff's  wife  had  delivered  the  cloth  to 
the  defendant,  to  be  used  in  covering  chairs;  that  all'btit 
eighteen  yards  had  been  applied  to  that  purpose,  and  that 
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the  chairs  so  covered,  together  with  the  remuning  cloth,  1826. 
had  been  returned  to  the  plaintiff;  that  the  defendant 
had  afterwards  seized  some  goods  of  the  plaintifTsi  among 
which  was  the  cloth  in  question,  without  a  legal  warrant, 
in  satisfaction  of  a  debt  due  from  the  plaintiff  to  the  de- 
fendant and  his  partner;  that  the  plaintiff  commenced  an 
action  of  trespass  against  the  defendant,  and  recovered  a 
verdict  against  him,  with  damages  to  the  amount  of  200/.; 
that  the  present  action  was  brought  to  recover  damages 
for  the  conversion  of  this  cloth,  and  that  the  defendant 
was  willing  to  return  the  value  of  it,  he  having  sold  the 
greater  part  of  it  under  a  mistake.  The  learned  Serjeant 
cited  the  case  of  Pickering  v.  Truste  (a),  in  which  the 
Court  stayed  the  proceedings  in' an  action  of  trespass  for 
seizing  goods,  on  the  terms  of  the  defendant's  restoring 
the  goods,  or  paying  the  full  value  of  thetn,  with  the  costs 
of  the  action.  And,  in  Tuneyv.  Clarke  (&),  Which  was  an 
action  of  trover,  Mr.  Serjeant  Darnell  declared  h^  had 
(Stained  la  rule  to  bring  into  Court  two  fowls  in  one  t#rm, 
and  in  the  next  term,  a  spare- rib  of  pork,  or  money  in 
lieu  thereof. 

Mr«  Serjeant  Wilde  now  shewed  cause.-^The  plaintiff 
sedcs  to  recover  damages  against  the  defendant,  for  the 
conversion  of  his  property;  but,  as  the  defendant  Hiis  dis- 
posed of  the  greater  part  of  that  property,  and  the  re* 
mainder  may  be  much  deteriorated  in  value,  those  da* 
mages  cannot  be  ascertained  without  the  inCei^cfntion  of  a 
Jury.  The  defendant  was  employed,  in  the  first  instance, 
to  cover  the  chairs  by  the  plaintifTs  wife,  without  his 
knowledge,  as  he  was  at  that  time  liviti^  separate  from 
her;  and  the  defendant,  after  returning  the  chains  and 
doth  to  the  husband,  seized  the  Utter  'in  satisfaction  of  a 
debt  due  from  him;  and  being  unable  t6  pay  the  dama- 
ges which  a  Jury  had    awarded  against  him,  had  gdn6 

(«)  7  Term  Rep.  53.  (c)  Cooke's  Gas.  Prac.  C.  P.  59. 
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1826.         ta  priflony  from  which  he  had  been  disehaerged  isaAetiht 
Tvcf£&       Insolvent  Act*    But,  as  tlie  defendant  htM  dil^poised-  6t 
part  of  tin  cloth,  it  is  impossible  to  say  what  its  v^ltte 
m%ht  hare  originally  been*  ^'^'  ^ 


V, 


'.  \>nh. 


The  Court  here  called  on  Mr.  SetjeMXit  Tadify  tc»%up^ 
port  hb  rulei  :••'][;:  \^j  -■'     ■  .->i"-»>-' 

The  learned  Serjeant  relied  on  Brunsdon  vi  AuMn  (d), 
where,  in  tibver  brought  by  the  ass^ees  of  a^baidmipif, 
for  a  steam  enginie,  &e./t^«  Court  of  Kh^'s Benekriadk 
a  special  rule  for  staying  the  proceedings,  on  'deHverjp  to 
the  plaintiffs  of  a  part  of  the  goods  for  which  the  action 
was  brought,  and  ipsyment  of  costs  up  to  that  time,  {pro- 
vided the  plaintifis  would  accept  thereof  in  discharge  <^ 
the  action;  or,  otherwise,  that  the  articles  delivered  shpidd 
be  struck  out  of  the  declaration,  and  the  plaintiffs  be  sub- 
ject to;  costs,  unless  they  should  obtain  a  verdict  for  the 
remainder  of  the  goods,  or  prove  a  deterioration  of  the 
part  delivered  up. 

Lord  Chief  Justice  Best. — Such  an  application  as  the 
present  does  not  appear  ever  to  have  been  made  befirre; 
and,  if  we  were  to  allow  it,  we  should,  in  effect,  convert 
the  officers  of  our  Court  into  a  Jury.  It  istrue^  tliatin 
cases;  where  justice  titiay  be  mor^^flR^ctuaUy  done^-tl^ 
Court  will  order  proce^ings  to  i>e  stayed,  on  the  defend- 
ant*s  delivering  vep  a  specific  things  for  the  recovery  of 
which  the  action  is  brought;  but  we  cannot  interfere  in 
a  case  like  the  present,  where  there  is  an  uncertainty  dther 
as  to  the  quantity  or  quality  of  the  property  demanded. 
The  defendant  does  not  offer  to  deliver  up  the  cloth  in  the 
state  in  which  he  received  it;  it  would,  therefore,  be  ne- 
cessary to  refer  it  to  the  Prothonotary  io  ascertain  the 
value  of  that  part  which  had  been  sold;  and  how  cpul4 

(fl)  Tidd's  Practice,  Vol.  1,  646,  9th  Edit. 
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he  possibly  do  it?  In  the  cases  referred  to,  the  value  of  \S2(i. 
the  goods  was  admitted,  or  does  not  appear  to  have  been  dis«  t  .  ^e 
puted.  In  Brunsdan  v.  Austin,  the  Court  only  ordered  part  v. 

WRtGflT. 

of  the  goods  to  be  delivered  up»  provided  the  plaintiffs 
would  accept  of  them  in  discharge  of  the  action,  on  payment 
of  costs  up  to  the  time  of  delivery;  but  the  Court  will  not 
interfere  where  the  goods  themselves  cannot  be  restored, 
and  the  Prothonotary  must  invade  the  province  of  the 
Jury,  in  order  to  ascertain  or  fix  their  value: — besides, 
the  cloth  in  question  has  been  in  the  defendant's  hands  for 
a  considerable  time,  and  its  value  may  have  been  much 
deteriorated. 

Mr.  Justice  Park. — This  case  was  before  me  at  Cham- 
bers; the  defendant  applied  for  time  to  plead,  on  the 
ground  that  he  was  about  to  make  the  present  application 
to  the  Court;  and  I  then  thought  it  could  not  avail  him. 
The  case  oiBrunsdon  v.  Austin  has  no  bearing  on  the  pre- 
sent; the  rule,  as  laid  down  by  Mr.  Tidd{a)^  and  which  ap- 
pears to  me  to  be  the  true  one,  is,  that  where  trover  is 
brought  for  a  specijic  chattel  of  an  ascertained  quantity  and 
quality,  and  unattended  with  any  circumstance  that  can 
enhance  the  damages  above  the  real  value,  the  Courts 
will  nuike  an  order  for  staying  the  proceedings,  upon  de« 
livering  it  to  the  plaintiff^,  and  payment  of  costs.  But  the 
present  case  by  no  means  comes  up  to  these  requisitions, 
as  the  defendant  has  disposed  of  part  of  the  cloth,  and  the 
part  remaining  may  have  been  deteriorated  in  value. 

The  rest  of  the  Court  concurring — 

Rule  discharged  with  costs  (&)« 

(a)  Page  545, 9th  Edit.  goods,  on  the  defendant's  restor- 

Q>)  In  Knott  v.  Barker  (3  Anstr.  ing  them»  or  the  value,  with  costs, 

896),  the  Court  of  Exchequer  re-  where  it  would  not  end  the  suit, 

fused  to  stay  proceedings  in  an  and  the  value  of  the  goods  was  not 

action    of   trespass   for  seizing  admitted. 
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Tuesday^      Hatton  and  Another^  Assignees  of  Moss,  a  Bankrupt,  v. 
•^"""  ^'^  Bristow. 

It  u  Buffident  if  JH.R,  Serjeant  Wilde^  applied  for  a  rule  nisij  that  the 

debt,  made  by  defendant  might  be  discharged  out  of  custody  on  entering 

nec«°ofa*bank "  *  common  appearancCi  on  the  ground  of  the  insufficiency 

rupt,  state  that  of  the  affidavit  to  hold  to  bail,  under  which  he  had  been 

indebted, &C. ,05  arrested;  and  which  stated  that  "the  defendant  was  in- 

llZct^o/the^  debted  to  the  deponent  atid  the  co-plaintiff,  as  assignees  oF 

bamkrupi,  and  Moss,  a  bankrupt,  for  goods  sold  and  dehvered  by  Mass. 

(u  the  deponent  r  r  o  j  9 

fterUy  believes  i  before  he  became  bankrupt,  to  the  defendant,  and  at  his 
thatthe  boc^f  ^  request,  as  appeared  by  the  books  of  the  bankrupt,  and 
are  in  the  depo-  g^g  ^j^g  deponent  verily  believed."    The  learned  Seneant 

•nent'ii  possea*  *  "^  ^  ^  ^ 

siou.  contended,  that  this  Was  insufficient,  and  referred  to  TtdStTt 

Appendix  (a),  to  shew  that  the  affidavit  should  have  stilted 
the  books  to  be  in  the  deponent's  possession;  but — 

Lord  Chief  Justice  Best  cited  the  case  o{  Swayney. 
Crammond{a)i  as  being  expressly  in  point. 

Rule  refused. 

(a)  Page  85,  5.  93,  9th  EdU.  {b)  4  Term  Rep.  176. 


JunPsih!  Paget  v.  Thompson. 

An  infant  de-  JJmK.  Serjeant  Wilde  J  on  a  former  day  in  this  Term,  had 

appeared  by  at-  obtained  a  rule,  calling  on  the  defendant  to  shew  cause 

Court  itdered  ^^^  ^'®  appearance  by  attorney,  which  had  been  entered 

the  appearance  on  the  filacer's  book,  should  not  be  struck  out:  and  why, 

to  be  atruck  out  .^    .        ,    -  1       , , 

of  the  filacer's  11  the  defendant  should  appear  by  guardian,  his  plea 

if  the' defend-*'  should  not  be  made  conformable  thereto;  and  why  the 

peir  bVSarT  ^^^ndant  should  not  pay  the  plaintiff  his  cbsts  occasioned 

dian,  his  plea 

should  be  made  conformable  thereto;  and  that  the  defendant  should  pay  the  plaintiflTs  costs. 
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by  the  defendant's  attorney  having  appeared  and  pleaded  l^^^* 
for  hun,  knowing  him  to  be  an  infant ;  and  why  the  defend-  paqet 
ant  should  not  be  obliged  to  accept  notice  for  trials  for  the  v. 

Sittings  after  this  Term.  The  learned  Serjeant  founded 
his  motion  on  affidavits  that  the  defendant  was  an  infant; 
that  the  present  action  was  brought  against  him  for  crimi- 
nal conversation  with  the  plaintiff*s  wife,  and  that  the  de- 
fendant had  appeared  by  attorney. 

Mr.  Serjeant  Cross  now  shewed  cause;  and  relied  on 
the  case  of  Bird  v.  Pegg  {a\  where  judgment  of  nonsuit 
having  been  given  in  an  action  brought  against  an  infant, 
it  was  held  to  be  no  ground  of  error,  that  the  infant  had 
appeared  by  attorney;  and  Lord  Chief  Justice  Abbott 
said,  ''  It  would  be  greatly  to  the  prejudice  of  the  infant, 
to  allow  the  plaintiff  below  to  avail  himself  of  the  infant's 
appearing  by  attorney  as  a  ground  of  error." 

Lord  Chief  Justice  Best. — It  is  a  settled  rule  that  an 
infant  defendant  cannot  appear  and  defend  by  attorney ; 
if  he  does,  and  the  plaintiff  obtains  judgment  against  him, 
he  may  assign  his  appearance  by  attorney,  as  a  ground  of 
error.  It  appears  as  if  this  were  a  trick  on  the  part  of  the 
defendant's  attorney,  to  enable  the  defendant  to  take  ad- 
vantage of  the  objection  on  error ;  we  shall  therefore  make 
the  rule  absolute  with  costs,  and  leave  the  defendant  to  his 
remedy  against  his  attorney,  whose  duty  it  was  to  have  in- 
quired into  the  age  of  his  client:  the  officers  of  the  Court 
must  not  be  allowed  to  deceive  a  party  suing,  or  lead  him 
to  believe  that  the  defendant  is  an  adult  when  he  ought 
to  know  that  he  is  not  so. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 

(</)  5  Barn.  &  Aid.  418. 


/too  CASES  IN  TRINITY  TEBM, 

IS26. 

J^l^^l'  Skow  and  Others  r.  Sadler. 

A  party  taking    J.  HIS  was  an  action  of  trover,  for  the  conversion  of  a 

;a^,^„rofJ"    so/;  Batik  of  JSn^/aiirf  note. 

bet  from  a  At  the  trial,  before  Lord  Chief  Justice  Best,  at  GuUd- 

stranger  on  a 

race-course,  is  hall,  at  tfhe  Sittings  after  the  last  Term,  it  appeared,  that 
use  theuime  ^^^  plaintiffs  Were  bankers  in  the  Strand,  and  that  the  de- 
w'i^d  be"  "ui-  *^^a^<^  ^^^  ^  horse-dealer,  residing  at  Oxford:  that,  in 
site  if  the  note  Sfi^pt^mber,  182^,  the  note  ifi  question,  iviA  two  other4, 
a  tradesman.  ^    hkd  b^eti  stolexi  irom  the  plaintiffs'  porter;  that  they  duly 

adveirtised  theif  loss ;  and  ultibiately  traced  the  note  m 
questibn  to  the  possession  of  the  defendant.  Accordiog 
td  the  evidence  of  one  witness,  (a  clerk  to  the  plaintiflb"  at- 
torney), the  defendant,  on  being  applied  to,  had  stated, 
that  ''he' had  received  the  note  from  a  stranger  at  Dmh 
caster  races,  in  paynient'for  bets  won,  or  in  change  but  of 
payment  of  bets  lost.**  Another  witness,  to  whom  the  de- 
fehdant  had  paid  over  the  note,  said,  that  he  told  him  tlfiat 
he  received  the  note  in  question  either  from  his  bankeb 
at  Oxjbrd,  or  at  Doncaster  races.  No  person  was  caBed 
to  prove  payment  of  the  note  by  the  bankers  aV  OxfUrd. 

The  Lord  Chief  Justice  directed  the  Jury  tb'find  fiv 
the  defendant  if  they  believed  the  last  witness,  as  the  de- 
fendant might  have  received  the  note  frdm  his  bankers; 
if  not,  it  was  for  them  to  decide  whetim  the  defendant 
had  used  a  sufficient  degree  of  caution  in  taking  the  note 
at  Doncaster;  and'  he  said  that  a  SOL  note  would  not 
require  the  same  degree  of  caution  in  a  party  taking  it^ 
as  one  of  a  larger  amount. 
The  Jury  found  a  verdict  for  the  plaintiffs. 

Mr.  Seijeant  Wilde,  on  a  former  day  in  this  Term,  pb- 
tamed  a  rule  nisi,  that  this  verdict  might  be  set  aside  and 
a  new  trial  granted. 
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Mr.  Serjeant  Bosanquet  now  shewed  cause. — The  plain-  ^  1826. 
tiffs  are  entitled  to  retain  their  verdict,  as  the  defendant 
did  not  use  sufBoient  caution  in  taking  the  note  in  ques* 
tion.  In  Gill  v.  Cubiit  (a),  it  was  held^  that  the;  Jf^ 
were  properly  directed  to  take  into  their  consideration, 
^rhether  the  .plaintiflT  had  .t^ken  the  bill  of  exchange  (on 
if^icl^  the  action  was  brought)  under  circuiustances  which 
Wgbt  tp  have  excited  the  su^picioix  of  a^  prpdent  andcar^- 
jhl  man ;  and  they  havjbg  found  for  the  defi^i^daQt^  the 
QouYt  refused  to  disturb  the  verdicts  Tb^  Jury  in  tlus 
ease  have,  by  their  verdict,  decided  that,  the  dcfendaiit 
l^ad  not  exercised  sufficient  caution  in.jlakiDg  the  note:. he 
i;ftf qy^d.  it,  according  to  the  evidence  pf  one  of  the  wit- 
nesflfg^,  (sitber  fropi  his  bankers  at  Oxford^  or  from  a  strau- 
gerat  Ppuccister  races — if  from  the  former,  further m^v|« 
detf^e  shpuld  have  been  given  of  that  fact — if  from  the 
latter,  ^hich  was  corroborated  by  the  testimony  of  another 
,^jtness,  it  is  clear,  that  the  defendant  had  not  proceeded 
wj|C^,due  caution;  he  should  have  made  some  inquiries 
V^l^r^.he  tQok>  from  a. perfect  stranger,  on  a  race-course« 
a.ii(3t)(e  which  might  have  been  obtaiped  by  fraud,  thefl>  or 
findings  tli^  Gill'^M  Cubiti^  Lord  Chi^f  Justice  Abbott,  af* 
^r  cpmmQntu;ig  upon  hoif^  Jr^A^a//f;jttdgn|ent  i^  I^fftfson 
^.  Jf^estan  (6),  observed^  "  if  it  is  to  b^  l^ddpyy*^if^,t!fe|I?j^ 
o(,the.land«  that  a  person. may  take, ^  seci^rity.cff^tbjjs  ki^vd 
ff^  a  man  of  whom  he  knows  nothing,  and  of  whom  he 
i))akes  no  inquiry  at  all,  it  appears  tq  me j^  that  such  a  de- 
^^^iqi)  i^puld  be  more  injurious  to  commerce  than  conve- 
pienfi^.tp.  it,  by  reason  of  the  encouragement  it  would  af- 
ford to  the  purloining,  stealing,  and  defrauding  persons 
of  securities  of  this  sort*"  A  race-course,  is  a  mj^rt  where 
stolen  or  lost  notes  may  be  readily  disposed  of;  and,  if  , 
this  verdict  j^re^e  disturbed,  it  would  tend  to  facilitate  the 
<pi^sii^  away, or  circulating  Bank  of  England  or  other 

(a)  3  Barn.  &  Cress.  466 ;  S.  C.  5  Dow.  &  Eyl.  324.     (6)  4  Esp.  Rep. 56. 
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1826»  notes.wbich  have  j>een.loat oratol^o* .  It  msiy  bci  ^ud^JtWk 
Uie- present  traiis«^:lJon  i>6Curi^d  ui  .ihje  hi^^ 
tie  of  business;  but  that  can  be  no  excuse  for  w#«l>«l 
proper  caution.  The  defendant  was  a  horse-dealer;  no 
doubt  in  I  the  habit  of  attending  ;iitr4cet;f  :4M^in9st-F^r- 
son^^^ifJ^Q  dpso,  keep  books  €Wt9«iiiigfiuKW'ateiA)|C9lH|l» 
of , their,  be^ify^  wiell  »B  the  iianK^s  ,aiid  iaddreasMK.ofiUbe 
persons  wUb^wIj^ftpitl^^JbiQt^  pi?iideiit  wmAtwqiM 

c^^^ii^y.faay^f  .^^jtered  a :'tranfAatioD<:Qlv>tM«  mOnie  ite 
Ms:.lt^^pg«^lH>Qk5.of»|.^t  J^sti  ))e  9wiA  haveiJiaafl[jnDi{B 
precAttljicpi  ;(1|^  ]s?^r^eiHm>y'  tJbe)ickfeRdanl}<tt|tlnsbo^ 
Cftsip<)»  ,  T^e^.qiie^ipify;  wl^hei;  b^ JMd  m^:iim\f»il^ 
in  to]dng;the  Qot€^,9V|i&Aii9ft  prc^p^f )y  lefl^  ta  Uie -JiityMiiA 
p^pnjyhoj^ts  qu  <k  bor9^ra^rOiigl^VAOtM.b«4)rQtciMd 
i^re  ^Jl^i^  «  mercar^tile  pei;9Pi^jOi^.pi47!iLd«9«iaiimliM  iliQ^ 
^d  if  A^y  topk;  a.not^J^ pr  b|U  of  ^efumouiit.^  ibe  MMiia 
que^ioDrfrqiua  strangc^r^wU^pijIiiffiakiog  fulyinqitt^ 
If pif Id  be  ii^}ple  to  Ae  ppn^equ^ao^s* -l^epfodeotljf  of ibi^ 
a  notQ.  should  be  received  6(HMJ^£{^i>and  lor  :good  conl^ 
deratipn;  but  securities  given^for  bets  £ifta  lK>rs€httice  ate 
not&unded  on  a  gooci  considerabioft;'  ifbriakhoughv-by Jike 
statute'  13  Geo*  2|  c.  l^  (explained  iaiiid: aBiendsd^l^vlP^ 
Ge^^j^c.  34^^  horteTracesam^egattzfid  nnder.eeElai&ra^ 
sftnbetiops^  ye t^tby  the  statute  9  .^^WKie.  14^  si  h^MpBH^moiu^ 
biUs^  ftc^yOir  o/A^:jffe£Mradi^«i  gtreiii3by4niy>fpetscil|  Wbeiir 
the  whole  or  aiiy  part  lOf  the  considemtion^f  sMb  sMUrf' 
ties  ^ttdl  be  fortnon^^  &oit  won  by  Igamiiig  6r  pkyteg  ^ 
crtAs,  Sx.^mmt  other  gcme^  or  by  l)dtting  ofi^thes^tei'il 
6«cb  las  game ^tft  an^^f  «he -KibhesaJd  gamete;  '&ch'  ^Ife^  b& 
void;''  and  in  Blaxt&n  V.  Pjfi^ (ii)^ ft  Was^beld>  tJytfC'#8gcDrt 
on  horse-races  are  tnthin  this  statute  (ift);  The  note  itf 
question,  therefore,  was  clearly  r^Mv^d  for  a  badcdn^ 


'M': 


{h)  See  also  Goodpvnj  y.  A£«rt^     ^^i^,^^'^^.^J^^O(^  ..^^^ .  .  ^. 

.,.•  '  .  n.,ji.  •:  rj?''' 
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deration,  and  the  defendant  cannot  be  entitled  to  retain         ^^^- 
it  as  against  the  platntiflfs,  the  legal  right  of  property  being 
in  thenu 

Mr.  Seijeant  JVihlef  in  support  of  his  rule. — The  prin- 
dpaly  if  not  the  only  question  iS|  whether  the  defendant 
exercised  a  due  degree  of  caution  in  receiving  the  note; 
andy  taking  all  the  facts  of  the  case  into  consideration , 
there  is  no  reason  for  saying  that  he  did  not.     In  the  hur- 
ry and  bustle  at  a  race-course,  it  is  impossible  that  the  num- 
bers or  particulars  of  notesi  or  the  names  and  addresses  of 
partieSyfrequently  strangers,  from  whom  they  are  received, 
should  be  accurately  taken.     GiUv.  Cubitt  was  the  case  of 
a  bill-broker  discounting  a  bill  of  exchange  for  a  stranger, 
which  is  altogether  distinguishable  from  the  present — for 
a  Bank  of  England  note  is  equivalent  to  the  current  coin 
of  the  realm ;  whereas  a  bill  of  exchange  is  only  a  security 
for  the  payment  of  money  by  an  individual,  on  the  faith  of 
whose  credit  alone  the  party  is  induced  to  discount  the 
bilL     The  case  of  a  tradesman  has  no  bearing  on  the  pre- 
sent; for  a  man  behind  his  counter  has  leisure,  as  well  as 
opportunity,  to  make  inquiries,  which  a  person  who  bets 
on  a  race-course  cannot  possibly  have.     The  place  or 
circumstances  under  which  the  note  in  question  was  taken, 
should  have  no  influence  on  the  Court,  unless  it  were 
shewn  that  due  caution  was  not  used  on  the  occasion.    It 
is  not  usual  to  take  down  the  addresses  of  parties  in 
betting  books  at  a  horse-race,  as  those  books  are  mere- 
ly kept  for  the  private  satisfaction  of  parties,  in  order  to 
assist  them  in  the  complicated  state  of  accounts  arising 

* 

from  such  transactions.  The  usual  course  adopted  on 
all  such  occasions,  whether  applying  to  a  tradesman  in  his 
shop,  or  a  person  who  bets  on  a  race-ground,  is  the  best 
criterion  that  can  be  adopted;  and  it  would  be  absurd 
to  expect  the  same  degree  of  caution  from  a  tradesman 
at  a  fair,  as  he  might  reasonably  be  supposed  to  exer- 
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CISC  in  his  own  shop.  Here,  there  is  no  negligence  or 
blame  to  be  attached  to  the  defendant,  nor  can  any  mah 
fides  be  imputed  to  him;  his  account  of  how  he  came  by 
the  note  was  an  honest  one,  and  remains  unimpeached.  The 
statute  of  Anne  is  altogether  inappHcable»  as  it  speaks  only 
of  notes  and  other  such  securities;  and  a  Bank  of  Emgkmd 
note  is  not  in  the  nature  of  a  security  for  payment  of 
money,  but  is,  in  fact,  the  thing  by  which  a  payment  is 
made,  as  it  is  equivalent  to  money.  The  defendant,  there- 
fore, is  entitled  to  retain  the  note,  or  at  all  events,  the 
question  ought  to  be  submitted  to  another  Jury, 

The  Court  granted  a  new  trial  on  payment  of  costs  by 
the  defendant,  on  the  terms  of  his  taking  short  notice  of 
trial  at  the  adjourned  Sittings  after  this  term,  and  bring- 
ing the  amount  of  the  note  into  Court. 

Rule  absolute. 


Friday, 
June  9th, 


The  statute  24 
Ceo.  2,  c.  18, 
8.  1,  whereby 
the  Judge,  by 
certifying  that 
the  cause  was 
a  proper  one  to 
be  tried  by  a 
special  Jury, 
may  relieve  the 
party  applying 
for  such  special 
Jury  from  the 
expenses,  does 
not  extend  to  a 
case  where  the 
record  is  with- 
drawn. 


Clements  r.  George. 
Same  9.  Same. 

JtIR.  Serjeant  Wilde,  applied  for  a  rule  nisi,  that  the 
Prothonotary  might  review  his  taxation  in  these  actions, 
which  were  brought  against  the  defendant^  an  underwrit- 
er, on  two  several  policies  of  insurance.  A  special  Jury 
had  been  appointed  at  the  instance  of  the  defendant  in 
both  causes,  and  a  verdict  having  been  found  for  him  on 
the  first,  the  plaintiff  withdrew  the  record  in  the  second, 
and  the  defendant's  attorney  paid  the  Jury  for  their  at- 
tendance on  both.  The  Prothonotary,  on  taxation,  refitt- 
ed to  allow  the  sum  paid  to  the  Jury  on  the  second  cause, 
as  the  Judge  had  not  certified  that  it  was  a  proper  caiise 
to  be  tried  by  a  special  Jury.  The  learned  Serjeant  sub- 
mitted, that  as  this  cause  was  not  tried,  through  the  act 
of  the  plaintiflp,  the  defendant  was  clearly  entitled  to  the 
costs  of  the  special  Jury. 
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Lord  Chief  Justice  Best.— The  sUtute  24  Geo.  2,  c. 
I84  s.  Ij  is  imperative  on  this  point;  it  is  thereby  enacted, 
that  "  the  party  who  shall  apply  for  a  special  Jury,  shall 
not  only  bear  and  pay  the  fees  for  the  striking  of  such  Ju- 
ry, but  shall  aho  pay  and  discharge  all  the  expenses  oc- 
casioned by  the  trial  of  the  cause  by  such  special  Jury; 
and  shall  not  have  any  further  or  other  allowance  for  the 
same,  upon  taxation  of  costs,  than  such  party  would  have 
been  entitled  to,  in  case  the  cause  had  been  tried  by  a  com- 
mon Jury,  unless  the  Judge  before  whom  the  eause  is  tried, 
shall,  immediately  after  the  trial,  certify  in  open  Court,  un- 
der his  hand,  upon  the  back  of  the  record,  that  the  same 
was  a  cause  proper  to  be  tried  by  a  special  Jury."  With- 
out a  certificate,  the  expenses  must  be  paid  by  the  party 
applying  for  the  special  Jury;  and  without  a  trial  there 
can  be  no  certificate. 

Rule  refused  r 


1826. 


Clbmbnts 

V. 
GeOKQE. 


Selbt  and  Another  t.  Edek. 

jPHIS  was  an  action  of  assumpsit^  by  the  plaintiffs,  as 
indorsees  of  a  bill  of  exchange,  against  the  defendant, 
as  acceptor. 

The  first  count  of  the  declaration  stated,  that  one  Na- 
thaniel Atcheson,  on  the  SOth  October,  1895,  drew  a  cer- 
tain bill  of  exchange,  and  directed  the  same  to  the  de- 
fisndant  by  the  name  and  addition  of  Ralph  EdeUf  £sq«, 
Hampstend  Lodge,  Newbury;  and  thereby  required  the 
defendant,  three  months  after  date,  to  pay  to  the  order  of 
him  the  said  Nathaniel  AtcKeson,  in  London,  the  sum  of 
406/.  i5a./  which  said  bill  of  exchange  the  defendant  af- 
terwards, to  wit,  on  &c.,  at  London  aforesaid,  accepted, 
according  to  the  usage  and  custom  of  merchants.  The 
plaintifiB  then  averred  an  indorsement  by  Ateheson  to 
them,  and  notice  of  such  indorsement  to  the  defendant; 

LL!Z 


Saturday/, 
June  \Oth. 

Ifabillofex- 
change  be 
drawn  payable 
at  a  particular 
place,  and  a 
party  accept  it, 
rrithout  stating 
that  he  accepts 
it  there,  and  noi 
elsewhere,  ac- 
cording to  the 
terms  of  the 
SUtute  1  &  2 
Geo.  4,  c.  78|  v. 
1  i-^Held,  that 
this  must  be 
taken  as  a  gene- 
ral acceptance, 
and  no  aver- 
ment of  present- 
ment for  pay- 
ment at  that 
place  is  nece»» 
sary. 
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I826«  by  reason  of  which  said  pretnis^i  and' kccefdingio  ^ 
skid  usage  ahd  custom  of  metehants/  the  d«fb6dati€  be- 
came liable  to  pay  to  the  plaititiffir  the  said  siiii  of  ttttMy 
in  the  said  bill  of  exchafnge  specrfied'i  itocolrdiii^  fii&ih€  leti^r 
aiideffedt  of  the  said  bill  (!yf  eMhto^/ mM  of  hid'^farid 
a'cceptahce  thereof.  To  this  were  added  4^  €oifkim>M#- 
hey  coiints/^hd  the  defendirtit  ple^idieA  (lU^g^nMd  iUMfti 

A^' the  tHal^,  befbi*^  LoM  Chi^f  JFus^^e^^^ 
at  tiie  Sittings  in  the*  last  Tend^  'it^  wav  ofa^tMj^^'blh 
liajf  <!>f '  (he  dbfehdant,  that,  as  thf^  blH  wail  diWlkf^pkyiibfe 
to  the  di^awei^s  Wdet  ih  Lddaii,a^  i^hbuM  htt^btten 
an  aveHheiit '  and  jjitoof  ^  of  ^t^s^nlfaM^t^  >  for* '  ^yti^ 
tiieri^.  Hi^'Loi^sliW  however;  ^itiil^d  fcli^  ^dUj^stidtt, 
*^nd  tiib  prairitifls obt^ihM  a  Veitltetf^^Hie MoMt^^iHe 
bill.'    ■'  '     ■     ■'••'•"*   '-*      "'• 'i.-n..  .  iMMi('i  •'    iirj  ,^r:niHud 

Mr.  Serjeant  Bosahquet;  in  the:iciduf^''^R^tbe''^Mme 
term,  bbtainecl  a  rule  nM,  tftkt  llie  jiidgmteiit'Oii  tfcfe-tW- 
^ict  might  be  arrestfedf,  atttf  he  i^ewed'  thfe:  dbji?rt8i»i 
raised  at  th^  trial,  ar^d  contended, 'that  iht^^ckte^  did- ttbt 
fall  within  t&eprdvlsi6iM'bflfr^1iili^'ftfcat^e1  '^SGeo^At^. 
1%  (a),  wHictt  only  i^elafetf  tb^  ch^ '  re^atil^ '  ^laedipm' 
'ces  ofjbilis'pwy&hle  at!  t^^rtictfla^^hcit^;  ^li^^fftft  torike 
teast  refer  to^  the  plac^  <ir  jmjiy^ 
^rau^  in  th^' bbdy  ofthiebiH^  ^bhy^iientiyv^s  tttf6>dMbr- 
er  hei^' had  mad(^  the  ^9f  ^piyM&'ih  LoMbHy^^iht^t 

(«)  By  tjie.  ^r§t  sectqo^|^>ir(uc|i ,  aoce,  exj^s tl^t  he.aceepts  the 
it  18  enacted — *'  That  from  and  bill,  payable  at  a  ^  banker^  bottle, 
after  the  1st  day  of  Augutt,  then  ^i'  o^her'  plte^-'iMfi^  'in^WoT 
next  ensuing  C 1821),  if  any  person  otherwise  or  eUewhere,  such  ac- 
ihaU  accept  9k. hWl  «of  «|icha|v(e» v. .  c^tai^iiq^  fBba^,Jb^.Jj^pem^  nd 
payaUe.  at  thehou^eof  a  b^ak-,  taken  to.  be,  to  all  intents  aad 
er,  or  other  place  mthoutfur-  piirp^i'W'ctii^^^ 
tber  expression  '  ih  kj  ac6^''  Of '[^tiK^- Udj  idi&>rtlie  <iccqril»r 
ancB,  'stt^h  acceptinoB  'tball /be.'  iahaU|9^l}ej)if^^;t<Kp^jtibe'f^ 
deemed  tod  take^i^oibe,; ^(>,»\l,,,\)% e;fff]f}^if^d^^^\xofv»m^ 
intents  and  purposes,  a  general  when  such  payment  sSafl  lunre 
acceptance  of  such  bill;  but,  if  been  first  duly  demanded  at  sach 
the  acceptor  shall,  in  lus  accept-      banker's  house,  or  other  place." 


.-.  I  • 
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«Jbould  h$»ye  beea  an  averment. of  a  .presentment  there,         ^p^^- 

eci  w^ii^PIOiae  ibr  th^  non-presentment;  but>  there  was        ^j^^^^. 

mitheo^.   It  was,  ii^  facl,.»  general  acceptance  of  a  bill  ^' 

drmf Rtipajrable  in  London f-  and^  us,  the  statute  did,  not 

Wt^^if^ny  fikeratioa  in   the   effect  of  ge^er^l  accept- 

im?Q«#'Abia  must! be,  considered  as > though  i^  were  f  bill 

dfs^f^  Il4d'aece|^4  preyi9usly  .to,  the, passing  of  that  sta- 

.fUMtN^d^befoi^  ,tbe.8ti|tute»  df  a.biU  hadr  been  drawn 

*9A3Wbl0>ifi  lAmdoni^y  ay  pr^i^^eiilbmenl  W./t^  ac^eptpr  the^c 

^HHWllA) Qerff^nly.  have.  been,  considered  to  .be  a  .coinditio|i 

rpi:«ced/QOt  (to  ^yclwi  of  the  holder  ag^iilist  him;  or,  at 

)^f(^/(^its».;fin.  exGii^Q.  must^have  been  shewn  why  such 

pi;epwtliient7  hfidinot  been  ipade«^»  ior  instsncej  that  due 

4i{%?qee .  ba4  ^  beea  ^  used  to  fi^  .  the  aoceptpr's  |))ace  of 

business^  but  without  success.    In  Butterworth  v.  Lord  Le 

Detpencer  (a)>  where  the  declaration  against  the  maker  of  a 

|lf9PiiasAr5i  notAy. payable  ^t  a  particuli^r  place^  averted  a 

pfes^m^QtM^blit  plapei  wA  that  th|f  defe^danti  although 

i^ft^q.jrpqu^st^,  sq  tp;dQ^  ligd  hitherto  refused^  and  stjll 

tdtflfitl^fHiH^^t^MPayitit  iw^,.|ield  wel)  upon  demurrer,  and 

.il)4^,#)f^fus«J  attbi^,pai't;^culfr»place,n^ed  not  be  averred, 

«B^,|be^(gliuiiKl9t<tjbAt  the^ipir^fntQient  of  thp  note  at  tlie 

'>#kwiB«^irtioi|ed  wa^,ai,peqf^^,tbpif9  tff  pay  ^hp  npte ;  and 

slbl4dtll^»o»rliWmi^n^t^t^eiplap(?  was  ^  refusal,of  if.    In 

iiMt)0%$f,ebo¥ieiver^,tbj^xe  w]sa,an. averment  of  pr^entment 

>e4(tbe  patvMaolair^pUc^i  b^t  bf?^»  there  wa^  no  alle^ratipn  of 

a  presentment  in  Londouy  which  was  absolutely  necessary, 

^befpre  the  plaintiffs  could  be  entitled  to  recover  against 

Uie^defendant  as  the  acceptor, 

•J-     -  _ 

Mr.  Serjeant  Wilde  afterwards  shewed  cause,  and  sub- 

K^ted,  that  enough  appeared  on  the  face  of  the  declara- 

tHMn  to  render  the  acceptor  liable,  and  that  it  was  not  ne« 

'ci&ssary  to  aver  a  presentment  to  him  in  London^  being  the 

place  mentioned  by  the  drawer  in  the  body  of  the  bill.  The 

'•til!       •    i*  •      .      .  ■ ' 

(i»)3Mau.  ^Schv.  15a 


Selby 

V. 
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1826.  object  of  the  statute  I  Sc2  Geo.  4,  c  78  would  be  entirely 
defeated,  if  language  used  by  the  drawer^  making  a  bfll 
payable  at  a  particular  place,  were  not  as  much  within  the 

Eden.  operation  of  the  act,  as  language  used  by  the  acceptor  for 
the  same  purpose.  It  is  quite  sufficient  Co  state,  that  the 
bill  was  accepted  by  the  defendant,  by  means  whereof  he 
became  liable  to  pay  the  amount,  for,  generally  speaking, 
a  presentment  for  payment  is  not  necessary  to  be  aTerred 
in  an  action  against  the  acceptor,  except  where  a  bill 
is  expressly  made  payable  at  a  particular  place,  as  io 
RoweY,  Young  {a)»  Besides,  independently  of  the  statute, 
it  is  not  necessary  for  the  header,  as  against  the  acceptCH:, 
to  present  a  bill  on  the  day  it  becomes  due,  as  the  latter 
is  always  liable.  In  Turner  ▼•  Hayden  (6),  where  the 
holder  of  a  bill  of  exchange,  accepted  payabb  at  a  bank- 
er's, but  not  made  payable  there  only,  did  not  present 
it  for  payment,  and  the  banker  about  three  wedca  after- 
wards failed,  haying  had  in  bis  hands,  during  all  that 
time,  a  balance  in  favour  of  the  acceptor,  exceeding  th^ 
amount  of  the  bill;  it  was  held,  that  the  latter  was  not 
discharged  by  the  omission  to  present  the  bill  for  pay- 
ment, the  acceptance  being  in  law  a  general  acceptance. 
Here,  the  defendant,  by  his  acceptance,  undertook  to  pay 
in  London,  the  bill  being  made  payable  there  by  the  drawer; 
it  muist  therefore  be  inferred,  that  he  was  requested  to 
pay  there,  for  the  action  itself  is  a  sufficient  demand ;  and 
the  holder  is  not  limited  to  the  place  in  making  it.  In 
RoUe's  Abridgment  (c),  and  Comffns^s  Digest  (d),  it  is 
said:  ''  If  a  condition  be  to  do  an  act  at  such  a  place  upon 
request,  the  request  may  be  in  any  place."  So,  in  this 
case,  it  was  not  necessary  for  the  plaintifis  to  shew  a  re- 
quest on  the  defendant  in  London;  if  the  request  were 
^ade  in  Middlesex,  it  would  be  sufficient.     If  a  person 


(a)  2  Brod  &  Bing.  165.  N.  5, 1.  20. 

(6)4  Barn.  &  Cress.  1.  (rf)  Vol  3,  p.  104,  Ut.  CondL 

{()  Vol.  1,  p.  443,  ti^  Condition,     (ion,  Q.  9. 
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•€oept  a  bill  drawn  on  him  in  terms  similar  to  the  presenti         1B26. 
he  cannot  afterwards  require  a  further  designation  of  the 
plaoe  wfaece  demand  of  payment  may  be  made;  for,  in 
Mtfff^rd  y.  Waleoi  (a).  Lord  Chief  Justice  HoU  said: — 
1'  There  must  be  such  an  acceptance  as  will  bind  the  ac« 
ceptor,  and  that  is  sufficient.    As,  if  a  bill  of  exchange  be 
payable  at  London,  and  the  person  upon  whom  it  is  drawn 
accepts  it,  but  names  no  house  whet e  he  will  pay  it,  the 
party  that  has  the  bill  is  not  bound  to  be  satisfied  with 
this  acceptance;  but  nevertheless,  if  he  will  be  content 
with  it,  it  will  bind  the  acceptor.*'    Besides  here,  a  re- 
quest to  pay  the  plaintiffs  according  to  the  terms  of  the 
de&ndant'a  acceptance,  must  be  taken  as  proved  after 
verdictt     In  Huffam  v.   EUis,  (in  error)  (b),  an   aver- 
inent  that  a  bill  accepted  payable  at  a  banker's  was,  when 
due,  presented  at  the  banker's  for  payment,  according  to 
(ha  tenor  and  effect  of  the  bill,  and  of  the  acceptor's  ac- 
ceptance thereof,  and  that  as  well  the  banker  as  the  ac- 
ceptor refused  payment,  was  held  to  be  supported  after 
JMdgment,  om  a  sham  plea;  and  it  was  also  held,  that  it 
a}iP¥ld  b^  intended,  that  the  bill  was  presented  for  pay- 
ment, to  the  acceptor  himself  at  the  house  of  those  per- 
fion^i  .for  that  evidence  of  those  facts  would  be  admissible 
undeii  such  an  allegation,  and  not  repugnant  to  it.  There- 
fore^ whether  CQUsidering  this  case  to  come  within  the 
opei^tipn  pf  the  statute  I  &  2  Geo.  4,  or  not^  there  is  no 
ground  to  iinrest  the  judgment. 

Mr.  Serjeant  Bosanquei,  in  support  of  his  rule,  sub- 
mitted that  the  plaintiffs  must  allege  a  presentment  for 
payment  to  the  acceptor,  at  the  place  where  the  bill  was 
expressly  made  payable  by  the  drawer  in  the  body  of  the 
bill ;  for  such  a  bill,  so  framed,  could  not  be  said  to  be  payable 


(fl)  1  Ld.  Raym.  574;  S.  C  1  (6)  3Tm^nt.4l6• 

Salk.  129, 12  Mod  410. 


188CL'        gm^ejinHy^  IWitf Qpjy  Yfltlm  ^  ymt^euhx  dialHctbr<  Akhottgk 
nq^>VPiPi|l4f(  [pli^Ie  M^affC&ticiilaDdxKue^itbii^iftmil^ili^ 

qf^'Oii^^/it  >|^retenbunl(i AhMeii StioneeeMuryii eroiri^tiil 

c|p^j|p&rrll«ir&Mll%/''io(>Alkbflll6irk^^  ^'W* 

arj9(<«M^r)p  <$p}tttf>ftrtof^4ife  V«ttet)^bAf  illKi;||boKeipwNb 
cifl<p<2i  iha^|ia{^iiiftfQH^ii>yolbe)J)BdoB8et(iigtti^ 

v^it¥^9yfMrPP9Qifp^pre9d9t|iieRl  ftifripa|iine»t  alitl^  banH^^^* 
erj^..#ad|ft)ie.iHk^ii9e)>0CjjIuftr(i«{  heldx^llMV  okjnfti^ifiilBl^ 

pm^Whii^i  $dl^Aba|o»im«fo«uiy9||ivd  a  qoiMfiidsaf^  ^ 
cei^nq^-)^  ,^|iepAi()ii  ity/^helbein^duB  fisifiv'  qmliiiido:^ 

If^t  t>^fi^')A^cf)P(i^«f^i^beiP«^bpiiH>ntr^ibf  the  goriy  iaiit 
to  P?iM  ,^%yt}^^ri\i^e^irTrtkf6^l}^tA^itf  tOiibeiai^leHdiiigxi 
seUi^  H^ttMi  th^^i  y^j  muAt  .do^darei^oDordiBSwtv  tbe>n 
coj^pafi^i  andrtliAti^f^  mwi  aMer  aU  4bflftitbe  BAlai»)a£t^  ^ 
coK\tr«ct,jn[)§kf^ne(^ssary^.M^C.t;bat)A)iis  BQ^  i£atibe>avapebMi)' 

--..     -fj    h.>IU  ;    J«Mi   > r^^'.    r.'  »n!.«ii    .:U'|   !'•    Mi;wni'J/i>   t«»  )rtfi»* 

(6)  14  East,  500.  (e)  2  Brod.  &  Bing.  165. 

(c)  16  East,  110.  ( f)  Pajjc  1/6. 

^d)  1 6  East,  \\2j^^^i£.  in  Error, 


•  -'•  I 


(a)  Page  179-  06)  2  Doug*.  679r  •  ' 
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oiptarHbiy/and  if  it  be  neee^ary  fot  yoU  to  aVer  ^  wb^h  th^  ^.i^^ 
c«psbnKt}eDtitaMiis^  how  ihn  it  be  saicl  that^itM  not  to  be 
slmiWjmAbediatiMre  o£  Ike  demandv  but  tbnt^it  ufuftt  b^ 
l^ft  ilOi  be  shewa  int  the  defence?  It  >«ppearii  to  in^  tbat 
tbJ9:>pe8ition  \  cannot  be  Maintained.*'  >  AnA^hori^iUAfi^ 
cMfyioiAfii  tame  case  obsenred  (#V^*^  Ifi'the>  imirda  whioh 
hfiy^ teeil  addf d<  to  this  acceptance-be'tonstfU^d  ^aM  ba^ ' 
intfiPO  ppesation  in  favour  of  tti6  aceep(»r/1iow  oame  they 
taJbiKve  aay^peratioii  what0fer'iiif«vo«r«f  dthisr  JMirties9 
IC  ;tlmre  .be  not  a  condition  annexed;  to  4be  acoeptance; 
howicaa  itJbe'gnuntedy  thatthe  bolder  of  tbeibiliviiitt»  in 
oi^eR.ta^iititle  hiid  te  make  a  demand^  either 'ligaiDst  the  - 
dnmeroK  against  tke  mdorser,  sfaeMrttb^'biU'  to  Yhe  banky 
en2qfiat  itis  aaid^  that  tbta  shouhifbe^ewnln  the  plea» 
Xlilimajonty  «f  the  Jiidget  haf^  b^en  ctiapM6n,  that  it  iaa 
quaiifieations  of  tbe  aoeeptanee^  btn^'that  the  party*  if  td 
take^adflrantage^Jtiii  pleadii^;»  I'  But^iiir order  tiy do  that, 
heii^pbligedi  to  ibHag*  the  aaoney  intd  Gourti  that  is  to 
8a|r^jbdiikytoi4daithei<i«ry-'tbiB|(  which* ^nrtlie  case^bf  «a 
aeeepbuittlmLii&itfui,  tfor  inttsnoe),  he  ought'  not  tiy  be 
obliged  tado^  Jnyvwi'that  ease^ ' the  aeoeptoyitttist  bring 
tMmianB]fi£rs«a;AdKav>  to^  b^  enkbled  iO' Mng'the^  tiKdney 
intb'GauKt*  UpoBf^lhescJgfOUiidsy'iit  ap{ie^liv*tOfli^  that  it 
i8«iiifiidtcly<Jietlep  tolhoM,  tbattheie  wordt  ^domiMtmlt  tb ' 
a  qualification  jof  -t^ie  acceptaneej  4riip6ethg  If'pr^^MeMt 
cobdifian^.  which  rsalust  br  ahewn  iipota  '4he  ^ecofA;  fttt ' 
tlie>  purpose  of  aettnig  fortk  truly  the  acceplanee^^atid^ 
that  l^eing  set  Ibrtii^'  it. appears  to  nMi^tht^  the't^aiHlif  h  ' 
bovad  toi  prove  Ihat  which  he  has  aveived  fai^  the'  decUM- 
tioaii  whif^  goes  to  shew,  that  t^  party  teMh^  ^di- 
acccfktaDoe^iJias  oomplied  with  the  condition  entered 
int»' betweoit hint  and  the  aiCd9ptor/'  lii  tliat  dase,  the 
want  of  averment  of  presentment  was  not  cured  by  ver- 
dict; and,  in  Rushlon  v.  Aspinall  {b\  in  an  action  against 


dIT 


f '. 


1826.        >li^'ip4^f8ev.  offa  ibiUf^>escli«iigci»  when  ike  .pkktmiad 

ft^LBT       jQf|t4^g^  a^disi9«i^5'ftnd;relaadlbyihct>aec6p(o9('«^ 

t'-'         ^fiy  the  biU  becaoae  dim,  il:¥ras>hbld  tscrjbe  erroi  Undnot 

p^red by  verdiQlt  Aa^ .tberefoeei  tbe stulale  l.&Si  Gs9a:i4, 

jippl^fd  to  acpBfitw0esoiily)<ai>d:48  4be  aeceptAnod[<inq«es- 

tiQi^;Caimot  be  conBiderttd.A  general  icceptaijioei  we  rihut 

vevert  to  tbe.\«atabli«bed  4«d  iteilgiufleditpriildiplei  by 

irhich  t  prejs^ntftiAntlbr. payment  to  ibe^acoeplor  in  Lm^ 

«hwi  should  liave  been  atevred  id  tbe^didafatida^^tbe  bfli 

hftYiog.  been  mader.payable  there,  by  the  reipretfe  tenas  in 

whioh  it  wae  djBawn.  ;t  ,.'  -  -^    ■\^   i;-.* 

! .  hfkfd  Chief  Justioe  Jftjiscr  now  ddiveeed  the-  jndgin ent 
iff  the. Court.  After  reading  the  first  ooant  of  ifae^de- 
cUration,  his  Lordship  prooeed0d^-^l  is  unnecesaairy  forns 
,  to  consider  whether,  independently  of  Iheiate  statute  of 
l:&2  Geo*  4, 0*  78,  it  was  necessary  for  the  declaration 
Uy  contain  an  averment  of  presentment  for  payment  to  the 
.acceptor, in  I^ondon^  or  an. excuse  for  not  presenting  it 
.  |here ;  as  we  are  unanimously  of  opinion  that  the  defect 
or  omission  is  cured  by  the  statute  in  question*  It  is  trae, 
that  the  preamble  does  not  relate  Ut  such  a  transaction 
a^  ftbe  present,  aS;  it  i4  eonfioed  to  the  regulation  of 
piere  taAci^ptwoee  of  hills;  but,  if  the  whole  of  the  sta- 
tute  is  looked  at,  there  can  be  no  doubt  but  that  the 
present  bill  is  brought  within  the  pale  of  the  ac(,  which, 
being' a  ^remedial  statute,  should  receive  a  large  con- 
struction; the  words  of  the  enacting  clause  are — **  If 
any  person  shall  accept  a  biH  of  exchange,  payable  st 
the  house  of  a  banker,  or  other  place,  without  further 
expression  in  his  acceptance,  such  acceptance  shall 
be  deemed  and  taken  to  be,  to  all  intents  and  pur- 
poses, a  general  acceptance  of  such  bill."  Although, 
therefore,  if  we  were  to  look  at  the  preamble  duly,  we 
might  say,  that  the  legislature  intended  to  limit  the  effect 


IN  THB  9BVBHTH  YEAR  OP  GEO.  IV.  519 

of  the  aCalute  to  catea  where  the  terms  oif  the  contract  were        1826. 
contained  in  the  acceptance  of  the  bill;  yeti  We  ere  not 
bound  by  the  preamble,  but  muftt  look  to  the  enacting 
clause,  which  teems  to  us  to  extend  the  effect  of  the 
preamble,  and  to  embrace  every  trakuiaction,  where  a 
hill  is  made  payable  at  a  particular  place;  the  words 
4ure — *^  If  a  person  shall  accept  a  biB,  payable  at  a  bank- 
er s  or  other  plaee^''  that  is  to  say,  if  a  party  has  con- 
tracted that  a  bill  should  be  paid  at  any  particular  place, 
whether  the  contract  is  so  made  by  the  acceptor  when  he 
accepts  the  bill,  or  the  drawer  when  he  makes  it,  it  is  to 
be  considered  as  a  mere  general  acceptance,  unless  cer- 
tain words  contained  in  the  statute  are  added  to  the  terms  of 
ihe  contract.  I  thought  at  first  that  the  statute  required  a 
different  construction,  but  I  have  since  changed  my  Opin- 
ion, and  think,  that  if  a  bill  be  drawn  payable  in  Xeiiefoii, 
and  the  party  accepts  it  as  drawn,  it  must  be  taken  as  a 
general  acceptance,  unless  the  acceptor  himself  avows,  that 
be  intends  to  confine  his  liability  within  the  city  of  London^ 
by  stating,  in  the  terms  of  the  statute,  that  he  accepts  the 
bill,  payable  in  London^ ''  and  not  ebewkere.**    The  de- 
fendant has  not  done  this,  nor  negatived  his  liability  to 
pay  generally*      We  are  therefore  of  opinion,  that  this 
acceptance  must  be  considered  as  a  general  acceptance; 
and  that  an  averment  of  presentment  to  the  acceptor  for 
payment  in  London  was  not  necessary. 

Bule. discharged  (a). 

(c)  The  same  poiii(  was  deterr     BencA,  \m  F^fyk  v.  Bkd,  6  Bam. 
mined  in  the    Court   of  King' 9     &€re98. 531. 


f  ' 


/  : 


j^'n^      Fairlie  and  Others  v.  Heuhing,  Gr^^^^iu^  j|||d  ^qiiKLES. 
The  defendants  ThIS'\*&  6rf*ii(5fiBii\)f  a«*Mw««7.    The  declaration  con- 

sent  an  agent  ■'^ 

to  Mexico,  to  tained  two  special  counts.  The  first  was  upon  a  bill  of 
LrlHitr  exchangerteWWto^^oy^«ft«Ji^J^  HMtM;  ^Ih'^xico, 
^"re^e  on  dat^a'stst  J^^^WaVy,  1825,  upon,  and  accepted  by  the  de- 
behalf  of  the  fendants.     The  second  count  was  upon  a  promissory  note, 

Jrry  on^Se'"'       sigiiecf  %jf  fMfe-^dfe(¥fiak^#b^^\HW^S^'««?tfc*lkftf '^^^^^ 

which  wlTre  pro-  their  a^^b^/ ^ '  ^li[]^ declaration  also  contained  the  usual 
vided  for  by       njoney  counts. 

bills  drawn  by  a      r""  /  ^y™""-  ^ 

sub-agenton     '''m'm{Mmorimm''cfi^ 

IndwthlTel?    mHi  1^  m  sttten^ 'Mter  B^^1&t^dM,-i^Vel^!feet>W« 

^^^''^  teiihd^r^t^'iii^  ^latffiftlw;  s«;dj&i^-w^ii¥^'i>^ihfe«  of'\i* 

fore  the  bUIs         tiouvtupiinm  tii^oM  '^'    JnOfnM'>.'>K,    ^dt 

;:::3;^S!  "^-'^^^  ^^^''  ^-'^  :^^-  ^^'^  ^^'^^  ^-^^^  ^^^^^  ^^— ^^  »>-'e  -o 

had  t^a^&l^d  ^  '^  ^^H^  j|>tiandflrs^ttiie  M^rfclianti^Jii  i^iiubf^- i^  kn* 
their  i^terJiu     ^  the  itkitt^<Fi»li«f^,f  jBbN^mill,  ^*  Gbi>rdfChviddiHAlAt]ta 

Tidlfd^^Thr"^  Wd«44^^4(»4iAs*i^^tJ#^W^  '♦o  Imo  ioJJKlf>dt 

thS'defendTnV^  ''  ^*"^^^^  iMik^^Mea^Hmnh^itpBAp^ilih^'^^^ 
lequ^M  Teir    pt'iH^ditUt^-Ml^riiAiwttl^I^  o6\tht  nOk, 

Company,  that       H)i«i  ,utl  ihiU   ^  Jii'ljii   lUv   IU\^  Luu   ,o>Ii;   ^79ill   ;%X5w   tb\^'j\ 
ptacedTnOiede-     ^'^*  *'Nfc'^W^?  <iffaifi<lj,(QQOj*^l»|ffrigi;  'i*h  >r.  bsjjjn  ,.u>r 

bills,  stating,       ).   Mi1jSa3Uyfd^jilltee)«tkbfer{>l^jtbM  iliM  firdl  O^  «XCl)aBfle 

that  it  would  be.  iiki»'«5/»r  i  «^  r^ 

unpleasant  to  imcisnd  ^MblUBhhjjoh  aainft.iiuii»>er»  ;teqQr^  aotf  cki^rlMlll 

SJLwn'^upSif'  iwipwd^^pajr.  <x»dfae.>ciedmix^(Me««rj;<  J^^         #,  /M<«<M, 

lytthi'SiSrrty;  ^J^^aum.'«fi;£liflW.  ««rft^,  ,f«r;^lw,.|^  .nlfiliiHi- 

upon  which  it  *  y^Mkctd^xm  Tov^  ihitmmbs  hk,OM0mktomtlQh    (»  :..u-     ,\i'A 

the'd'STdants*'  '  •^'    'i'"'   t-'i-i-^.-./b   i    '*i\fii<Aar4}Ef(iilhtJ»V^^H^n^!if.ii 

ing  the  bills,  J  •         t  ! 

which  were  left  at'IMiih»HaUMiro/ildoepttnM,  li^tiiM^Ukpttf^lfed^^ybiiniiiff^eiitbaaplainRd 
to  one  of  the  deffiidants  on  Um  subKct,rbe  expressed  his  surprise,  and  said,  that  they  had  had  tly 
money,  and  that  OiefilU  S^iSo  A  ^l\d\-^*SeUi-Wim  a^nt^^V^^I  iiJe^n«fr;M 
that  the  defendants  were  liable  to  pay  the  amount  of  the  bills  to  an  indorsee,  although  he  had  in 
%iMinnce  protested  the  bills  for  non-acceptance. 


IN  THR  SKVEI((QH  ilnHAHi  08  jC^RO.  I Y.  i^\ 

(Indorsed)  ''  *  Pay  to  Messrs.  J.  Scoii  %  Co.,  Calcut-         192$« 

ia,  or  to  their  order,  ,r    "^ 

' ^•^''P'rtJ 28-,  1885s'- •>  .••'■i.i.i.n  -.:•.,:. n  1...;  i(j;.u.|  \;"^t;T^ 


^  '       '  -   Mil       >,,rivnt\Mi\vi 


t<ft,\'\        .<./...r..<  'tJ     '«»!     I))f)li 


the  presentment  to  the  d(^f«^d^;,..^  .^^fyj^topije^^og  ',!;,,.  :.':;"™i 
the  drd  January  last;  that  the  bill  was  left  with  them,    "."'<>'->i<i  »i.»' 

•^  .'.'■•il;  jrjO  t^K   Ifil 

aoHl  <irBktaftei«wds'^obtainedI'bMk>  hviS-^^^W^  a^fCfpted.  ^miihaHijb  ,[< 
•.)^ff.iAiiilbe».":i*itnes4i) Oil  ,tfle^|NlAI  9^ lhft'>pWi>t^,.flf  ^  ^ ''^^^^u^l 
liaioe;tof<iArafiuigr,..atiitedl^  |Jwl^fc«\^Wit)Witl*^..r^flfpc^#  .nf:.''";"  ,n!o :';. 
the  latter  end  of  1883,  for  tbd^fWllP^^vi(tf^ffil)>asHii9g>VV  -'>«M^"fi'«*  .•^^ 
iE0(ext>}oitilli(teof.rojnefliOi»^qm9t(>C:jt^  4^n4H>t*f  ^    ^  v.    !  .i .';'!.' 


«dljHi)fos  the  puppoe^of  lluiH^hft«togv,i«^fl6t#j  ^i|,«^  ^:p  i'^jt,;;'!. 

for  them,  and  of  carrying  on  the  iiMi9|{^Sj,tl^f^.j.jfb9l  '^'^    n  .^^^r^ 

Exter  was  there  also,  and  was  an  agent;  that  he,  iifor-  }i;r{;..ni;rjrfio> 

My,  acted  as  the  ageii4v«M^*tiid)<4i)iblldimls  a4)^0ll1is  Ear-  m!  llf ;;;;t!;";;) 

/^/ tMt  il^  Aefendttttt^kii^w  that  Exter  had  been  act-  ^*'!!'J ,'^ "j*'"^! 
te^'ttiflfUth;  that  tliayiwht^(hfll4'4)«eiviiad§i^fan<*edbuiit  of     ,;.>  ^fii^  jii«) 

Xte>^^inlri^  b¥i'GtiliM2yiMiM0/<ifovn«hdod4ied^^  '^IfrJlriiqn'! 

Mik^i  rf  »,<x»^at*?iAa<&«i>Ae.^ettn*..if^^  ^'j;;;;'--;; 

Iky^ bill#;  ^thai;' Afof^y  kfteW  0ii^^by  dMMyiiiniDation' waih  '» q  ^"'^^ ''  h* 

J5x/er  and  the  deiMMUuMi^  AM  ^attitw  biU  mqlitslioii  ii  ih^i/;  norpj 

had  >l«^i^ft**quefttl^Uk6'>*ktBJtct  of  discussion  with  the  ^'Z^:^^Z 

defendants;  «bkt^#Wg& 4>ni^^X)PnMW3r  bSk  eonDMaini^  th^  '*'  T""^  ^'^'''''^'^ 

amount  of  SO,0(X>>dmhM^  AfttMi^UlU  «ier^  drawn  bj^JSo:-  ^q  to  Q.;o<:iL-a 

■tery>iundcr'«ulh«rity  froui'iJtfiMway;  tOAt  uie  d«feodanta  .  .,  i/-v 


'.      / 


59^  CASES  IN  TfUMITY  TERM, 

1826.  dmn^  these  bills,  and  that  they  niTariably  Approved  of 
it;  that  it  was  stated  by  the  defendants  that  they  were  to 
pay  the  bills,  and  that  it  was  a  matter  taken  for  gnmted; 
that  ihite  was  A  discussion  between  the  United  Mexican 
Mining  AseociaHon  and  the  defendants  as  to  the  par- 
chase  of  oertatn  interests  in  Mines;  and  that  there  w«b  a 
setdement  df  Accbuni  simultaneously. 

'*  The  account  was  produced,  in  which  were  the  fol- 
lo^iklg  iteme,  riiir.,  dn  the  credit  side-^ 

''<  1SS5.     Jon.S\,  Drafts,  Richard  Exter,  50  to  63, 
Herrera  %  Ritchie.     1 1 ,458/.  6».  M.        Dollars,  50,000. 

Atrid  on  the  debit  side^^ 

**  *  Remittances  to  the  Northern  Provinces,  to  be  b<s 
Coulited  for  by  Richard  Exter,  of  Mexico. 

Dollars,  35,000/ 

-'  The  witness,  Marnap,  farther  swore^  that  the  ae- 
count  waa  dfawn  up  by  hint,  and  handed,  with  an  ae* 
doitnt  of  his  udministration,  ih  the  reguUr  course  of  busi- 
nesSi  b^t  nol  pt^pairatoi^y  to  the  arrangement  with  the 
Company)  thut  the  bills  were  to  be  paid,  but  whether  the 
defendants  should  pay  thetn  personally,  or  whether  the 
paynvetit  should  be  made  by  the  Company,  depteded  on 
the  arri^gemenfr  to  be  finally  ftiade  with  the  Company? 
that  the  bills  came  into  discussion  during  the  negotiatioii 
with  the  Cptnpany.  That  it  was  by  word  of  month  Jlfbr* 
nay  gave  consent  to  the  defendilnts*  holding  the  moneys 
and  that*  the  general  arrangeAient-was  made  by  deeds. 
That  the  arr&ngtBmeiti  who  was  to  pay  the  bilis  was  also 
transacted  by  parol,  and  was  made  with  Momaffs  con- 
sent verbally,  and  would  not  have  been  inade  without; 
and  that  h^  consented  to  the  money  beihg  lodged  In  the 
hande  of  the^fendants  bf  the.Compan^tp  tUeiMnouniPbF 
11,456^. 6f4  8cf.i  fbttiie purpose-^f pajiing'the  biBabefim 
mentioned*  rllhat^  after  ^  had)  Uwn  e4bdltided;>^th  the 


k 
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impression  that  tke  mosey  should  remain  in  the  Hlinds  of        1^. 


i 


VAvHibtK 


the  Company  to  meet  the  bills  when  they  appeared^  \hi 
defendant  Powles  came  to  Momaff^  and  isked  liis  ooitseiif^  9, 

thatthe  11,458/.  6^.  &/.  should  be  kft  with  him  for  the  pii»a..  ""**'**''- 
pose  of  taking  up  the  bills;  and  he  said  that  the  Cofnpaii^^ 
would  not  do  it  without  his,  Momay'^^  consent^  and  thnk  it 
would  be  unpleasant  to  have  bills  drawji  upon  the  d^ 
fendants  paid  by  a  third  party $. and uPon/fltodded^ilhat 
Mornay  could  surely  trust  the  defendants  with  11,00(M*^ 
after  th^y  had  trusted  •  Monf ay  with  a  much  larger 
amount  That  Mornay  asuentad  ,kiA  agvMd'  IIii6y«heuW 
have  it  for  the  specific  purpose  of  paying  these  bills. 

'^  On  Mornay' 8  cross-examination^i  he  stSiAed,  that  the 

defendants  had  never   expressed '  dissatisfaction  at  his 

conduct;  that,  when  he  went  upon  the  business ib^fotv 

mentioned,  he  had  a  written  authority,  m%,  a  power  of 

attorney,  which  he  acted  under  while  in  America;  that 

he  gave  Easier  a  written  authority,  ahd  that  £/r^^- acted 

under  a  power  of  attorney  from  Momnayt  substituting  the 

powers  which  he  held;  that  the  amtngeoMit  betireen  tb^ 

defendants  and  the  company  were  carried  into  effect  hj 

writings  which  they  respectively  executed ;  that  about 'i4if- 

gtaU  18^  goods  to  the  amount  of  85,000  dollars  Were 

purchased  with  the  money  of  the  defendantSi  add  si^M'by' 

Mornay  to  the  care  of  the  correspondents  oK-£kef^  al 

RoMorio;  that.  Extwr  had  not  acooanted  -fbr  those  goods 

to  the  defendants;  that,  upon  one  -  occasion^  ihe^e' was  a 

conversation  respecting  them;  but  that  te  was  not^'Upbn 

condition  that  Exter  should  account  to  the  defend  anti  knit 

them  that  the  nioney  was  •deposited  with  the  latt&r^  or* 

that  th^y  were  to  pay  the  bills;  that^  at  the  time  the  de» 

fendants  talked  of  paying  the  bills,  something  i^as  said 

aboat  the  goods^  but  no  question,  was  raised  whether  thfe 

bills  should  be  paid  or  not,  either  contingetitly'Or  other^" 

wise;  that  it  was  taken  for  gtanted  tliot/  the-dsfendtint^ 

weie  to  pay  the  bills,  and  that  iEJa^ef^<  tlie  drawer,  wMid 


^**'  cases' IN  TBINITT  TERM, 

i^i.^  account  for  tlie  p'ro^«eds  of  the  gcKKls;  thai  the  SiSJOOO 
FAniiiB  dollara  applied  in  the  purchase  of  the  goods  sent  to  JfiCo^' 
iMi'iHQ  *ff^  were  placed  to  the  debit  of  the  deleodanta  in'  MoT' 
nay«  account  with  them;  that  the  only  reason l^e^  Jhot- 
nay,  knew  yihy  Exter  did  not  alccount,  was,  that 'he 
would  pay  oyer  the  proceeds  when  his  liahiiity  upon  the . 
bill  in'  question,  aii^  others  wbich  tie  liaJ^.'dra'wn  for 
thenij  had'ceasecf,  and  that  be.  would  not  p^uie  pn^ 
ceeds  over  till  then;  that  since  aJI  these  arrangements, 
tfae  witness  Mtifnay  had  had  conversations  with  the  de- 
fendant .S^mi^  on  the  SulDJect  of  paying  these  bills,  and. 
infortned  him  of  their  not  being  accepted,  when  Herring 
Bfud — 'What!  not  accepted?  We  have  had  the  money;, 
ttiey  buTght  to  he  paid ^  hut  I  don't  interfere  ia  this  busi- 
ness; you  should  aeemx.Pou-ks.'  That  Mornay  accord- 
ipg^  w^nt  to  Mr.  Powlet;  that  he  saw  the  defendant 
Herring  again  there,  when  he  said,  'there  were  circum- 
S^ces  which  would  pi^vent  paying  these  hilts.' 

"  Stipposirig  Ba:ie(^  had  accounted  for  the  proceeds  of' 
the  goods,  fheyi  ^ccordipg  to  the  order  before-mentioned, 
would  haye  cei^tairily  arnved  fri.'this  ,'ioufit'ry'ibefoie  ttie 
bQli  came  round. from  ^^'Eaat  indiei;  ^^'i^  was.lmowii 
t^at  flie  IbiRs  were  gdne  rclunci  b';^  tlft  ^aii  In^tV        '  '■' 

''^  A  notary  pii'blic  proved,  tnal'the  t)ijD'iif!gueBK^nb1ilJl 
been  no^te'd  for  hoh-acceptahce'  t^ni^^C  jlU'-fmrnii^ttf^, 
and  afterwards  protested  tor'  noA-acceptanceV'in'  c^ue-' 
quenipe  of  an  order  given  on  the  ^4<th  'Jmiidfy'\iui"ma 
Momay  swore  that  he  had  pot  niule  tiny  oommanication 
to  the  plaintiffs  before  that  dfty.*^  "''     "  ■'■'■'■■ 

If  the  Court  should  be  of  opinion  that  toe  pl|udtim| 
were  not  entitled  to  recover,  the  verdict  fourid  tor  tnon 
was  to  be  set  aside,  and  a  nonsuit  enteral  Biit,  if  the 
Court  should  be  of  a  contrary  opinion,  then  the  verdict 
was  to  stand.  ■  ■       •  •       ,     :.\  -.M  .  jn  .-  -.;  .  „i 

The  case  now  came  on  for  argument-j-  . 
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cot^bmaed,  tn^t  the  piaintifFa  were  eiit)tIea^to^tain  Uie 
ver£ct,  on' three  grounds:— J^r<i(|tDat,ufidertm'circi(m- 
stancesi  Oiere  liad  b'eei^  a  pfrot  ac(:eptance'  of  tli'e  jbill 
in  question.  Secondlt/,  that  t^e  jnatruoLent  miglit  1»f  c6n- 
siaere'd  as  a  proquasory  note,;  and  there  iieing  a  catiiit 
in  llie  ^ecla^tipn  tre^tii)^  it  a|;  8U(|h,  that,lnepmiiitipa 
were  cntlued  to  recover  thereon.  ,  And  \kirdly.  that,  at 
all  events,  tne;^  were  efttitled  to  reaver  on  the  count  for 
triobey  hnt  and  received.       ,        '     ,  ,,       '     . 

^jPiw.  treating  the  instrument  as  n  bill  of  e^icliange/ 
there  ^as  a  good  parol  acceptance  of  it  by  the  dcfend- 
a^;  and,  as  it  «as  drawn  abroad,  the  liitc  slatutp.or  1.  & 
^Cr«{.4,)C.78,  8^^,  which  was  pitssed  for  jneventiiig  parol 
acceptances,  dq^  not.  apply,  as  (hat  statute  is  confined 
to  i^Amybills  OoTy.  It  was  ilecided,  \nLumleij  v.  Pat- 
fMer  (o),  that  evidence  of  a  parol  acceptance  of  a  \ni\ 
of  exc^angie  is  Bufllcicnt  to  charge  the  tl^a^^'ee  as  the 
acceptor;  and  in  Cox  v.  Caiman  [b],  ivliere  a  foreigi^  bin 
Wfs  d'*^^  upon  the  defendant,  and  returned  and  pro-^ 
tested^fi^T  nbn -acceptance,  and  afterwards  the  defendant 
Httd  to.  the  p]»intifl',  "  if  the  bill  coincs  back  I  will  nat 
it;  this  was fbeld  a  good  acceptance.  The  law,  there- 
ferCf  rejoasining  utitouched  \>y  the  late  statute  with  r^ard 
ta  foreini  b^iSfitbe  acceptance  of  such  instruments  tnay 
■tufbeby  parol. .  The  question  then  is,  whether  the  facts 
cxHutittite-a  parol  acceptance.  There  may  be  ii  construc- 
tire, acceptance,  whicli  may  arise  IroTp  the  conduct  of  tl)^ 
partiesj'as  in  retaining  a  bill,  and  in  slk^.b  case  ,the 
awepUnce  may  be  valid.  It  is  tme,  indeed,' that  it  was 
decided  m  Heet  v.  WaraicU  (c),  that  ap  Bh'awer"by  tne 
drawee!  iq/reply  to  a  letter  of  advice  froin'the  drawer, 

(a)Cas.tein[).Han]».r4;&C.  (c)  2  SUrk.  Rep^.j^fjl,;  S.  C, 
2  Sir.  1000.  2Bani  &  AM.  113.  "  .,' 

(6)  Cas.  lemp.  Manlw.  }!i,' n. 

VOL.  XI.  U  M 


526  CASES  JN  TRINITY  TERM, 

1826.        desiring  that  tbe  bill  might  be  honoured,  that  it  should 
F   RLiB      ^^^  attention,  did  not  amount  to  an  acceptance;  j^et  die 
V.  ground,  aa  was  observed  by  Loid  Ctiief  Justice  Abbatt^ 

in  giving  judgment,  was,  that  Ae  phrasej/'  shall  have  at" 
tention,''  was  at  least  ambiguous.   Here,  iu>we ver,  diere  was 
no  ambiguity  in  the  expression  used  by  the  defendant  Hd^- 
ring,  at  the  time  he  was  applied  to  by  Momay^  as  he  said, 
that,  although  the  bills  were  not  accepted,  they  ought  to  foe 
paid.  In  Wynne  v.JRaiies  (a),  wherea  letter,  from  the  draw<^ 
ees  of  a  bill  in  England  to  the  drawer  in  Americti^  stated, 
that,  "  their  prospect  of  security  being  so  much  im|ira?ed, 
they  should  accept  or  certainly  pay  the  bill^\  it  was  held 
to  be  an  acceptance  in  law,  although  the  drawees,  had 
before  refused  to  accept  the  bill,  when  pr^ente^  for4ic- 
ceptance  by  tbe  holdei;,.  who  resided  in  England^  iind  ;«gHfii> 
.  after  the  writing  of  such  letter,  they,  reiused  p»ymeiit  of 
th^  bill  when   it  was  presented  for  |iayment;  and  al- 
though such  letter^  written  before^  was  not  received  by  the 
drawer  in  America,  until  after  the  bill  became  due: — ^and 
Loi^d  EUenborough  said  {b):  **  A  promiso  to  accept  aff 
existing  bill,  is  an  acceptanoe.     A  prp^iiae  to  pay  it»M 
also  an  acceptance*    A  promise  therefore^  ito  do  tbe  one 
jOt  the  otiier,  t.  e.  to  accept  or  certainly  payM  canpiot  \fe 
less  than  an  acceptance."    So,  in  this  caaei,  the  bill  bad 
been  drawn  by  Exter,  at  the  time  the  defendant  Hermng 
admitted  that  it  ought  to  be  paid,  and  that  mwojf  bad 
been  received  by  him  and  his  pariners  for  that  purpes^ 
This  admi^pn,  therefore,  clearly  amounted;  tQ^an  aecf^ 
ance.    In  Clarke  v.  CocA  (c),  where  A>i  in  coaaidofal^ 
of  having  commissioned  B.  to  receive  certain  ^^rtconbiUs 
payable  to  him,  drew  a  IhU  upon  B»  for  the  amount,  pajr 
able  to  his  own  order;  and  JB.  acknowledged  by  letter  the 
receipt  of  the  list  of  the  African  bills,  and  that  A.  had 
drawn  for  the  amount,  and  assured  him  that  it  would  meet 

(fl)  5  East,  614.  (b)  lb.  520-1.  (c)  4  East,  67. 
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with  due  honour  (Von)  him :  it  was  heM  to  be  ah  acceptanbe         ^  S^^* 
of  the  bill  by  B.;  *nd  the  purpb*^  of  such  l6f  t^r  barring  beeA      ^pl^^Ii^ 
oothmunicatM  by  ^.  to  third  personB,  who^  on  the  credit  ^' 

of  it,  indvanced  money  on  the  bill  to  A.^  who  indorsed  it 
to  them — it  was  held  that  B.  was  liable,  as  acceptor,  in  an 
action  by  ^ch  indorsees,  although,  after  the  indorsement, 
in'e^nseqaenoe  of  i^  AfHtix>n  bills  having  been  attached 
in'/?.'s  hands,'  who  wais  ignoraht  oF  bis  lettet  having  been 
sh^fwfr,  A.  wrote  to  B,  advising  him  not  to  accept  the  bill 
wU^  tendered  to  htm,  wbtch,  lis  bl^tween  A.  and  B, 
w<iti1d  htiit  been  a  discharge  of  JB.'s  acceptance,  if  the  bill 
had  still  remained  in  A'n  hands.  The  facts  proved  by 
M&ma^  ih  this  case  go  much  ftitthi^r,  and  are  conclusive 
to  shew  that  th^  defendants  con^tlted  by  parol  to  accept 
the  bill^  having  expressly  acknowledged,  thiit  they  had 
received  the  money  for  it,  and  that  it  ought  to  be  paid. 
It  ttiay  be  Cbhtended,  howbve^,  that  the  protest  by  the 
pfakintiffk  for  non-acceptance  is  a  waiver  of  the  ac- 
cej^tance;  but  th6  protest  having  been  made  in  igno^ 
raticeof  such  acceptance,  Jfomoy  having  made  no  com- 
Biilnieation  to  them  on  the  subject,  it  could  not  afl^ct 
tfaetai. '  Although,  in  Spr&at  v.  Matthew$  (a),  where  a 
bill  was  drawn  upon  A.  residisg  in  London^  by  a  con- 
Agnot  of  goods  livir^  abroad ;  and.  Oil  its  being  pre- 
aented  for  ilcceptancej  A,  sud,  he  coold  not  then  accept 
it^ 'because  he  did  not  know  whether  the  ship  iii  which 
die  goods  were,  would  anive  at  London  tt  Brisfol,  and 
JBL^'tiie  hoUer  of  the  bill,  agreed  to  leave  it  forsdme  time, 
feservhi^  the  liberty  of  protesting  it  fer  Don-acCeptance 
frem  that  day,  in  case  A.  did  not  accept ;  and  on  a  second 
appttcatidn,  A.  said  the  bill  would  be  paid,  even  if  the  ship 
were  lost ;  this  was  held  to  be  only  a  conditional  accept- 
ance, and  that£.,  having  the  liberty  of  refusing  such  con- 
ditional acceptance,  precluded  himself  from  recovering 

(a)  I  Term  Rep.  182. 
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laiNlj        sgainsk\^,i  i  by*  afterwards  noting  4he  ViH  fiir.>dbii<>aoc^pii 

^^!][^^      antte:Ufatid>  ditbotligh  iriBeMnek^i  'lHoii^mdi^  ^h€J^(|Q» 

^  acceptance  was '  cancelled « by  the  >  di^aW^e^  '^efifre' » ihe'  b3l 

UfiBaicsdi 

was  delivered  -back'  tio  the  faoidef^and'be ^caused  il  t^ibe 
noteoi  for  noi^aDceptancey  it  was  lieldj  tha^ifee^colildtMe 
aftie<vwards> eud  upob  it-ae  an  acceptance?!  yet *M^'bodi 
those  icaiies>t|ie  ^protest  had  < been  made  with «falftkii«M9U 
Iedg0'olf  all  tfaeififtcttidtt^nduigf  tH^  tbiUs^^wbiUtlviaJtejjMi 
pkuntiBsl  bad  ^o^teste^  the^biUi  ib'%aeTaiMtq^f-<ihd  ehu 
cuinstaneee*  tbar^'had  irai^pire^  ^bdtweeni  thisitf -"agetttf^ 
AIvt^y,iakdsi\kei  defendah  t>  JSerringi  ^  •nift*  th^Tef<Mr^  i  iWyi 
cai2nbt4beeett>i]^p^ib)r:stiMy  ]^cte$«. '»i-'>i  <>}  ^,3(-.<.:m  L-niup 
;SWtmi%itibe{ik|iftiibibtfi  ohiwhtehrbeiiireiteiil^iUdfeMf^lf 
fiiittiilied/aUH4>egb  in  form  )i  biiK  -Uay^be^^biikidemi^jitdii' 
legal>tipevaiioti^^^«>  prDbiasery^iibte2;nbe]i%  iiiflEcb^iiyil^ 
defendanits.thrMgh  theilr  ag^nt;  iajid^  b^  whjthr.^iheyiJihced 
to(< pby  lllessM;^  Nerre^a^^ii Ritchie riittWl^JIrfet  rrakMl 
receivedby  such  :ag0iitt'^and>  iiriMori^ljiv^'iLiaeXAHf^itrisbifc 
hMf  tbat  nb^  fM^ticuhnfi  fco'bi  ( of  fh>t.d8  U^netee^iJi  td  nakli 
a  biUaf exchange  or'piiomiaaoryino^i^  iwoivj  jil^i.'i  imiin 
s  7iifir^;;:t(hei'fila9»tiff8  aye|i>ati  afHiieventii/ielilitled  Jib 
recev^siioni  th^  codfit(^or^n![|iine3^iiad)fJirali)reoehied^i  wi 
tbtii^  Wjab(>aiickarijbnAoexp#e6fei(a|iprb{briad^i|d1J^ 
&nd«ateo£  ifthb  moa^'M  fhel  payavdnbiof vtbti  bHlfivU 
oaeVof  ^niv ncpv!  lekpre'bajngubis?  itij^fiief^hBLtyitii  had;  omi^ 
beeti^  accfept^A  skiddiiBttdieeptnittiilhad)  Mff^^^MoUr^/  aad 
Uiatl  thfe.lplaintiffii|Oii^htJitb>bbopkidb  Aldiffioalty  hm 
indMdi  ^rifi^niinj  Oliver  rcasJss^'willv  vfgdrdi>tOii(the'iptfadl9i 
o£  .Vcdntraci  Ibetweeisi  the  parties ^fHand  Mif^tttfis^  oiU 
£9isf«/tf:;(c)'ma3r  be  relied  ;on,  to  sbew  Ibsit  tliei  plaJaliA 
could  not  maintain  an/aetioci  agai^t  tbe.defendaiiaak  for. 
money  bad  aadieoeivcid  by  them  to  the  plaintiflb'u«e(jbiHjli 

[a)  G  Ea»t,  19&.  .■     r;    I  f  J  Str.  629;  8  A^ejJ  362^  i  ' 

{b)  2  Ld    Raym.   1696;.'6\  C.  (r)  14  East,  5(^3^  uv    f. 
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lk#t  >oase  Lord  Effenborougk >  said  («) :  V  If,  ia  ordec  ta        1 926. 
<ori«liiute  A^piivity  between  <the  pkiotiff  and  defendants^      ^fahiub 
Arto^Ae  fluhgectof  ibeir  demand,  ian  aftBent,  express  or  i^* 

iRfpiied  tia  neoesaany^  4be  atacail  can;  in  this  case  be  only 
aoriHspUed  ooet  and  Aatf  too,  implied  against  ihe  express 
iihatrUiaf  Ae  paaties  to  beicharged."  Here,  however,  soihr 
imnta  dfiieiil^lhemjwaa  anaxpreas  acknoirledgmeat  by  thb 
4dfiendMl  jlfarm^iidf  ihe  receipt  of  the  money  i  and  wbiob 
loaa  Mimcappffoimatedr  td  the  payiaent  jef  fcb«  bjtt;  anii 
^ia.>,^asent!adniiUed:(B  priT^y>  of  cantraoA.*  between  (tbe^ 
](|biitiflfeiiiidide«Mdai»ts.^.X^  had  x^ 

quired  money  to  take  Qp;iUe,  taiU(paiiklrtbfrjtuiA  vfaiob  .hci 
«Hmted:f(Hr  that.purpoae.  could  he  MA  iby  f him  fpr.no  oiber. 
lEktie^xmolTmHocM v^MatYU (^) is  in  ppit)$$:ibclre, a  bittof! 
trnkixm^  mm  ^dramfn  ;by  the  defendant  and  Athens  .oa  cbe  derl 
fenclantidloiiev«in  favqun  ofja  ^itioils  pe^rMm^^wbick.wdi 
Ifiotom  toiall  pavtits  eonaei^cdiii'.drawib);  the  bill)^  andithe> 
defendant  reodved^tbe  tlJue  Of:  ill  fconibe  seoonddndoreer  c? 
iljyaa  held^lbai  ai6ciiiif.^dr  holder;  fori  a  iTaluable  isodteider^i 
ation  might  recover  the  amount.  o£; it  in  an. action  agiiolBt* 
tbc  acteptor.for  monciy  paid,  or  nioaey  badilond  recehAed. 
ki  tbfajoase^ftho'fEiOtariclearlyitsbew^'ilbat  the  raoneywai^ 
laibo  rheldi  by.  the  defefdanta  to  meet  fthisi  ami  other  biil^i^ 
Mwrwihei  ttlwonldi.bi^^a'fcleiAf  fraud;  and/ thece -waa  ^al 
poflitiaeri  assent  !to  kgAUk  .the  nioqey  lor  that  purpose;  •  >  jSW** 
imn  XiiHftbbaM  (e),^>fonliGes  the cate:of  Taihckn.  Hof^ 
iml  ill.'waH:ibhei'e  djecidedy  thatiif  a. pairtyi  indebted  «d) 
j^nbdier^'doiieent  topay  over  the  mon^to  a^third  plsrsbnv 
the  lattel^llllly  maintain  :iiaMrmjEii«^  for  itf;  and  Lordi  JS/Ze;!^ 
Mrai^JSt^thet^  obiKwed. {d) :  ^  'Ohoses  id  action  generany^ 
ai^  ilot^iasig;nable.  Where  a.  party  entitled  to  money  as- 
signal  over  hia  interest  to:  another  >  the  meve  act  of  assign-^ 

(«)  U  Earit,  5«^/  '    ^-^     -  (c)4Esp.  203,    \        '    ' 

(6)  3  Term  Hep.  I74J  «■  (^)1b.2W.      ..;!    i  ' 
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1826.  meiit  does  not  entitle  the  Asstgiiee'  to  mdiitain  a»  action 
for  it.  The  debtdr  may  refitte  his  assentriike'inay^bave'an 
aecoant  against  the  assignor ,  and  irith  toiicfQ  ^faia;  aeiMff: 
but,  if  there  ia  any  thing  Hke  an  atBenfe  oathe  ]uat  4>f  Ae 
holder  of  thd  moneys  in  that  -^ase,  1  think,  tbataai  ^otioii 
for  money  bad  and  vec«i?ed,  which  is  aa^nitable 
is  maintainabk/'  in  JUdshaw  r^  Jmck9om'{d^  «lneh< 
an  action  for*  monciy  had  and  received,  tbe^'isUntiffwaa 
indorsee  of  a  bill  of  eatebange  aceepted  >  by  die  dravees, 
and  be  gave  in  i^idenioe  an  acknowledgment  by  the  deftiUU 
ants,  of  faavfaig  reoeived  frM»thte  a^eeptorv  a  aim  of  mopey 
sufficient  to  satisfy  the  bill;  the^ defence  w«s>  that  dierb^ 
which  had  beeii  drawn  by  UieibMiwers  pafyaMe^lir their 
owl)  order,  luid  been<  ind<^rsed  by  them  to  tbe  yfcritiflf, 
after  an  act  of  bankruptoy,  or  at  least  in  oontea^phrtMm  iof 
bankruptcy,  and  with  a  Tiew  to  gire  him"  a  fvsudiiIeirt|Mfor« 
ence ;  and  Lord  EUenboromgk  said  (6) :  **  Aa  it  was  dirowgh 
the  medium  of  the  bill  of  exchange,  that '  the  |>laiBliff 
made  oitt  his  right  to  tbe  money  in  the> defendants*. handsi 
by  impeaching  his  title  to  the  bill,  they  diewed  that'he 
had  no  cause  of  action  against  tbeas;  and  that,  diough 
they  had  this  sum  of  itioney  in  Aeir  hamiB/it  wnaiJiai  for 
his  use»  but  for  the  use  of  the  assignees  of  the>draJwela^or 
whoever  might  be  legally  entitled  to  the•biiL'^  fiotltbabill 
here  is  evidence  to  shew  tk^  the  moneys  wals  hidd  fay  thftde* 
fondants  for  the  holder  of  the  bill,  ins  title  :to  it  being  vmh 
impeached.  In  Stevens  ▼;  HiU  (e),  which  vaa>  ancactSlai 
against  the  drawee  of  a  bill  of  exchange,  made  paryahlft»6at 
of  a  particular  fund-^tbe  bill  was;  not  accepted  (by i  the 
drawee,  who  was  the  agent  of  the  drawer,  but  he  saU  to 
the  plaintiff  when  the  bill  was  presented  for  acceptance, 
that  he  had  no  money  belonging  to  the  drawer  in  his 
hands,  but  that  he  would  pay  it  out  of  the  drawer's  mo- 


».« 


{a,  I  Cuiiip.  372.  (6)  lb.  373.  (c)  5  Esp.  Rep.  24/. 
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Ja6y  when  he  reeeired  it;  and  our  proof  of  tbe  receipt  of  ^826. 
jHKh  money  bj  the  defendanti  an  action  fov  money  had 
•aad  received  was  held  to  be  niaintainabie  against  binr. 
So,  ia  this  case,  aittioiigb  tliert  was  no  reguhur  or  written 
afioeptamcei  there  was  a  distnct  admiseion  on  the  part  of 
•ibe  defendant  Herrings  that  the  moaey  had  been  receiTed, 
jttd  thai  tbe  ImU  ought  to  be  paid.  Ia  De  Bemala^  v*  Ful^ 
itr  (li)i  money  bad  been  paid  to  Ibe  defendants  (bankers),  by 
4ke  acceptor's  clerks  for  the  purpose  of  meeting  a  biU,f  but 
4bey'  bad  kept  tbe  noneyi.  having  a  lieOy  as  they  supposed, 
«ipon  it,  in  consequence  of  mmsc  account  between  the  ao- 
ocfptor  and  thems.  but  tbe  Court  held,  that  the  nM>ney 
baviog  been  express^  paid  into  their  bouae  for  the  spe- 
cific purpose  of  taking  up  the  bill,  it  must  be  taken  to 
have  been  received  at  the  time  for  the  use  of  the  holder  of 
the  biU«  A  person  may  constitute  himself  an  agent,  by 
ciroumstancns  from  which  such  agency  may  be  implied; 
fiMl  if,  in  that  character,  he  receives  money,  he  cannot 
afterwards  abandon  it,  and  claim  to  retaaa  it  for  an« 
other  purpose.  Here,  the  appropriation  was  complete, 
cm  the  authority  of  Tatlock  v.  Harris,  and  the  money 
was  received  by  the  defendants  for  a  particular  purpose, 
and  at  their  own  request.  In  RaUes  Abndgmeni  (6),  it 
10  said,  if  A.  give  goods  to  B.,  of  the  value  of  8Q/«,  out  of 
which  be  should  pay  to  C.  9QL,  if  B.  doea  not  pay  the 
SOi  to  C,  that  C  may  have  an  action  on  the  case  against 
JB.^yand  declare  that  he  was  indebted  to  him  in  ^Z*;  fior 
that)  when  goods  of  the  value  of  80/.  are  given  to  jB.  by 
agreement  between  him  and  A.,  that  he  should  pay  2Ql^. 
to  C.»  this  becomes  a  debt  to  C,  as  if  A.  ddivered  20/. 
to  B.  to  pay  over  to  C. 

Mr.  Serjeant   WMe  for  the   defendants.-^Whatever 
may  have  taken  place  on  the  subject  of  the  bill  in  qnes- 

(a)  14  East,  590,  n.  {h)  Vol.  1,  p  32, 1. 2?. 


^^^^^^^^F.     Iife<i4#riJfif(|iiKlip«rti^8k^5^dwi^weite  atrangetslbif  tbiloplaiiilaffi, 
^^         oQ^virigbf  >)of  ^otiori  )04uii^ihikTe  attomcd  (o(  tbei  hitfenp  lindlihe 

i3|4aififti^;9  ^iti  forftnMncJsr  db»d  janUiisebeiwdv  i^nthe^b- 

IJ^fetQ^iml^jhiivo}  promised  jIxI  abceptedie^bUi,  iiinhlKftQ:M:- 

V^Hii&iF^  bl^jN9r|Ae)dr«rar.,a(Ti»f  MeUeani  emmptuiy 

<^>tfisronpi^iefi»<findf*  thifiljidtear«teeiriieT«nc»t  J&falMr  ik  nAUtt 

o^(Mmnei}k^a($K>biuM4  ^i%^  ^  sBsufcnrthe  hmiilL  of ilidb 
}#9l|tfiiqM  aHfei^ttfdthdiagf e^ei|t  jsvctar  belwecpii^iiiiit  Cdl*- 
-ifAnjfjffii^idother  d^fintdtote,;  alMk1t^^pIaintiii8  iworcnaiMr 
j§HfMe|^)t^otbi»Moiiotdba9Piog  H^etaiitfafe  shbldeib  dftt^e 
j\l4I  l^(iA^\>tmir.off4b«Je^r«enieBt9viioD  wib  OsetBttihy^fii- 
.im^n^i^%m9ii^^Jb^m90B  iMnDiittd  apyipu^  tofiAie^WH. 

.4^^ff  n,  .<^^ilfii9fluQm;6Dari}iDper6air.to/teke'nd9f(tdh^il^ 

mt7#pp)jf()4  j^Qipiat^ocloeeptaiicd^iaa  .tcbvtj^ecip^isim^to 
whiVBk  t^  ipromiste)  is)  made  >  tn^  the  one  >case  j  iiifi  thi^^t^^M 
ififtAenc^d^ndb^  otber^iandifasilcr  ait  tk0igii|Kiet|iiail  ^i«ff- 
jti^sJn;eacJa^''Jl;l^^tibilC^t)riQcipb  iatbomeeutdiy^li'namlwr 
<^  AU^jeiti^.  thexfi  •rafQtr«d)  tOiu  rAi  promiio'itd  ^«f^^t 
must  be  made  to  a  party  to  the  bill,  and  cannot  have  any 
reference  to  otlji^s  ,\yhp  have  merely^  9j^)laJ^f;^)[;poi^c- 

(«)  4th  Edit.  p.  142. 
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tionutritb  die  iiiBtvuHieiit.  >  In  R»&$'Vi  fV^rMhk  {n^ the        1036. 

.  dutvei*  of  4:  InII  wrote  Co  the  dmWee,  stating  that  h^  hdd      "p^^^J 

•Mlbed  oniiiiBl  fotf  ike  aoiofunt,  and  ackied^  **  whithj^tBse'to 

'honour i'  tb  whieh  the  dpiirte  answered,  ^' Mtf  MM  «Aa2/ 

JbictfiiaM^ititiOfi/'  and  it  wais  beki  that  the^  W6td#  did 

>riot«itioaiit  to  an  acceptance;  inasmuch,  aft  althovgh^  £in 

•  ncctptdnoe  may  •  be  pade  by  a  letter-  to  'a  dtarwef, '  atiHl 

i'tbal^can  only  be so^i where  thetenm^f  the  letter  do<tiet 

ac|intt<ifdoabt«r  iir  thkt  case  too^  chie?  letter  was  written 

)by  the  dEa,wee  in  wmswer 4o  fAeilra^eiri  afnd  th^n^Was^ho 

.prcfwisa  toNft  thiVd  person,  as  is  attennpted  t6  be  sei  up  by 

'Ofiefofitbeide£Biidant9toitfiihiayinthi0O«sei  So^,  t#  V^pnke 

i  >if .  Maikea{il[\f  which  Waa  dietermined  qn  the  liutbimcy  o(»P(Ho^ 

,  :M^  M^mnidr.  (^  there  was  a  cdrrespondetice'  beCweet^  the 

.'drawfer.Mind  drawee  of  tbe  billtknd  a  promisd  fry  the 

lim^^^Uitht  foiiMri^^««iid  ih  Claris  v^C^  (<!);' tben^e 

j.wM  A  dtnfetttXMnimfoioatioK'iMtween  the  pariieelo  ttie 

jibilLi  /Tberef  isino  ^case  whiirer a  pKNuiae  to  accept,  made 

.to»»tiidbdtiper8on' notAjparty  to^^the 'bitt,  has  beetf  held 

•  t^  imMtmt  '/tti  j  ah !  ^cesptanee ;  and  here  *  it '  do^s-  hot '  iap- 
jpt^j  Ihatitfafe  flaiotifla  were  dhe  holder^  of  the  biH,  at 
.ibfl^'time'oB  div  ooiivetfuitioit'>betwie^ri^.illi9rMajr  and  'the 

4t^wt^t  limwingi  iThe'date  ettntttte^wasttiadieio  i^ttl^- 
-jdyi^die^iiiconyenifaace  of^mbUin^  aipurtyftaMe  0ftit*'VK^- 
.feQ)'JC(}|^nft^:by!ft  parpL  cdmrer^ti^  'onf^adAitssibh  '^i<fh 
jifeigbft^beforeiidve)  amounted^  to  BR><a<iceptfllloe^  By  )tf#, 
^tbtecf imistr tie  a iprivity  betweeti' the  {xartiee  to  whoink 
.eeeiiffttyris  ^veA,  and  thoee  who  lire  to  be  botihdiby'the 

•  (^onUfu^ti;  Uad  here^thece  wasno  privity  of  oontracti  as  tb4l^ 

wap  flao'.acce^anoei  ih  wtiting^  and  the  promise  to  aieeept 

:Wluirmade  to  a  stranger;  fbr^  as  Mbrnayvf&Q  tiot  a  party 

:tf^  the  biil>  he  was  i/ot  in  a  condition  to'require  an  accept- 

•(...  M     ■       ••    •  ■■     .1:. 

(6)  5  East.  514.  (d)  4  East,  57. 
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1896.        Mric^;  •  As  to  tbr pliiioliffa  being,  ehtilled  ler  recovtr  on  the 
"fairdie       c<Hlni  ibv  ttioiie)rb»d  and  Pdcetred— *  ^'^ 

V.  '!  [^Lixrd  Obtef  Jusitiee  J9d#f.~Tfa6  Courl  wHl  Ml.  dedde 

'wat  pointij    ■(■.;•.••..;'    .....   ^x   .  ,x» 

i  vSuppofling  tben^  tkmt  the  accepUnoe  may.Weon»id«t«d 
M  a  valid  acsaptmo^the  plabtfcifFs  haraig^  by  dH»>pc«H 
test)  treated  tfae  bill  a^  hoi(  betogi-aaeepted,  <lbejl  ht^e 
nlade  ;llidri;e]^«tion;^by  wliich  •ihegritnuat.be.:)Hmiid| "and 
there is  nopoc^qe  whale^eF>for'8aybig»'tliM}itiaiM]f^li^ 
Ifjeatejdas'aipnalisaaryjBote^    -^    '•  -'  ->-  >- ■   --.-''  -■•  ^ 

«'  Mn  Serjeant  fSpcmkie'i  in  replyiiVasr^iitopped  by  tbe 

■  .  ■  M   .  •    ■ '.    "      • .  .   i; '  I      -  ■ '  .(l-  I  • .  •.      .■        '     J-      •      « /  .  • 

L(M^d  Chief  Justice  Bbst^^— We  are  all  <^  opiaioR^  tluit 
there  has  been  a  good  acceptance. of  the  bill  in  question^ 
and  it  is  therefore  unnecessairy  to  consider  whether  the 
pl^iati&  are  entitled  t<i>recaver  on  the  ooant  Jbr  mdney  bed 
andreceiwd. 

^  It  is  material^  in  the  first  place,  to  ascertain  tke  faota,  and 
wh6niiiey  ace.  once  understood,  there  can  be.no  donbtbut 
that,  both  ia  justice  and  in  law,,  the  plainti^s  are  entitled 
ti>  recover.     These  facts  depend  on  the  testioMiiiy  of 
MiXrnat^i  the  agent  of  the  defendants  in  ^merieo^  where 
be  was  sent  by  them  for  the  purpoBf  of  exploiting  mines. 
He  there  made  aA  arrangement  with,  the  United  Mesfiam 
Mining  Association;  in  tlie  course  of  whiehf  the  defend- 
ants bad,  the  benefit  of  the  money  for  which  the  present 
action  was  brought.  ^Tbe  biU  in  question  was  given, 
among  others,,  as  a  security  for  that  money,  and  was 
drawn  by  Ext^^  the  sub-agent  of  Mornay^  who  was  the 
authorized  agent  of  the  defendants.     The  bill  waa  there- 
fore drawn  upon  them  for  the  purpose  of  being  paid  by 
them,  as  they  had  had',  through  their  agent,  the  benefit 
of  the  money,  and  the  advantage  of  the  bargain  with  the 
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JH^wieoM  Comptiny.    In  justice,  therefore,  the  defendants         ^S^- 

ought  to  pay.  But  on  the  other  hand».U  b  contended  thaitf       ^  ^^^^^ 

by  Iaw  they  are  not  compellahle  so.  to  da;  yet  as  one  of  them,  v. 

(Herring J,  told  Morncn/^  that  the  bill  ought  to  be  pwl,  the 

law  can  enfof  ce  such  payment,  the  defendants  having  receiv* 

ed. the  money,  and  had  ail  the  advantages  fur  which  the  faiU 

was  drawn.  The  business,  on  the  pact  of  the  Mexican  Com* 

pany^  being  under  the  control  of  ikformy,  :the  Jigeat  fiir 

tlie.  defendants,  one  of  thenvPoto/ea,  applied  to  Mornag^ 

and  begged  that  he  would  ccmsentto  tineiF shaving  aiX^er* 

tain  sum  of  money  for  a  stipulated  purpose,  namely,  the 

payment  of  this  and  other  bills  of  exchange  )draw^  by 

Exier,  under  the  authority  of  Momayi  complaining  that 

it  would  be  a  hardship  to  have  bills  drawn  on  their  firm 

pud  by  any  other  house — that:  it  wonld  bring  discredit 

on  their  firm;  and  that  Momay  might  surely  trust  tbein, 

the  defendants,  as  they  had  trusted  him  to  a  much  larger 

amounts    This  was  a  distinct  and  direct  promise  ta  pay 

tlie  bills,  and  was  certainly  founded  on  a- good   eonsi- 

deration,  inasmuch  as  the  defendants  could  not  have  ob« 

tained  the  money  vilhont  having  made  sttch  promise.  The 

promise  to  pay  the  bill  has  not  been  denied^  but  my 

brodier  WildeYxdA  contiended,  that  this^  case  is  distinguish- 

able'  from  all  those  where  a  parol  promise  has  been  IMA 

to>  amount  to  an  acceptai^ice,  because  the  promise  was  not 

made  to  one  of  the  parties  to  the  bill.   But  I  -consider  thU, 

under  1^  circumstances,  it  may  be  considered  as  a  plti- 

mise  made  to  a  party  to  the  bill ;  Eater  was  the  drawer 

and  the  sub-agent  of  Momay,  who  was  the  avowed  and 

recognized  agent  of  the  defendants.     Exier  and  Momay^ 

therefore,  must  be  considered  as  one  and  the  same  per* 

son,,  and  as  the  promise  was  made  to  the  latter,  it  was 

virtually  a  ^omise  tq  the  former,  (the  drawee),  ta  pay  tfaie 

bill;  and  if  a  drawee  promise  to  pay  anbilU  hs  promises 

t6=  do  all  the  formal  ports;  he  promises  to  accept  as  well  as 


V'. 


pUnitmfihay  tifkih^SiMbatdB  dritff^/if  k^penm  im 

parol  acceptance,  a  (d§^ib([Ui<ii«  )idiai^f>%  ^^ttl^  U  im» 
himself  of  it.     Tlie  promise,  therefore,  by  one  of  the  de- 

cfe^^tk''^A<Jth«fti-iM,»rfeft1<Wtte^^ 

thl§»  J>r6tfed«'Mfed^bfeh^tHall^inT^Aiic^4^f  ^^^^    P««!  4V^ 

depttihcfe?^iittff'<fifef  e^l^e^dy  fb^a-tt 

flW^  t)laiHMffe>hKd^b*6h^^vfabll^^1^Hoi«S^  WWfatf^  ^9f^W 

pteirWflSy^^  igiid^ahlje'tf  i^kWf/i'ffeliW' Wfc**'%ek^^{ff 

dfk^^irtJckliaflf^f'Ctffih^c^^ite^e'a'ju^^ 

rticiSsirJr^tt^  fi^^  tb ^y 'tii^W  •  ttW^^  th6' -ytilij^l  ^as=i%»ji 

M  i^^li^le;  a^a  ticibli  frtnti  tUm^  ^itiitWrffCieS;  ia  «4?  flfaf 

if  a  nikii  ii)bh  ivhbrti'i  billi&atiitvn  Und^lt^k^ 

also  Btid^i^tkkfes  to&t(kitt'h\'^d'&iit}istii  aridertikfe^;W 

tfr^'fe'quit^  feld^  6f  lHd^H^,^is  fcohsid^^W'a^^Sh  kWliAf  ^^^ 

c^^iytWict.  1  AVfB^  ^lattitlfft;  i\i^te^6/ilm^e  MVi^HhMtf^ 

tb  S^iVfe4hfeJ^  yi^t,  HVi 'Mi^^Wiir  ^^^^^^ 

what,  in  justice,  they  are  clearly  entitled  to;  and  it  would 


IN  TTIi:  «|F4VRKfr^.Y'^A|l(OF;(^BO.  IV.  SiSf. 


b$iA>disgraee  to :  our,  law.  If,  upon  a:  bill  ^fAWHiby/an  fig^nl        1^^* 
ofi;.<h^  4^ftfidai^8,   tbj^y  J^aviug  had  thet  (*4t)antog^,fiq(f      "^^^ 
th^  nipney  fpr  which  it  w^  drawui  they  could  turp  1:9 W4  ^* 

and  »^y-^«>u;r  agen,tf  is  -.  n^,^  a  ^t  person,  t^  bei  .^ru*^^  i  ,.(^ 
ii^,trM€,;W^  hi^p  had  tjl^  n^pney  to  pay  tbiei  hiU>  but  w^,f}a 
D<H  Intend  to  dp  so*;  I  am  glad  ta  find,  tbat:^h«  fjUMMtili!^, 
8^^  ficQui^f  i4oie^,>?ot  ikiterfki^  a«  k  applj^s^^ly  1  to .a^ 
c^{^nce» olmlw^  biUsji  aflduthfMrflfo^i^tl^ .law^wilJf, ^rif. 
ablp.  ue.lQ  do.  th«:pWiltifffti.tb|i>, ji^stiw^  :toi,whi<3b4tWri 

]^9ai9»t9iP^:.tb^yapre^9Piip)^«)y:l^ntid(9dc>  /i-irr/.r^'o-M.  I(.'i.;«j 

I  Al^,.  JualiijQ  Fahk^t^J  #m  ,<^/tI^|.f(iipii#o|^ok)iM,n;TJkl 
piinqipal  qMefAion  in  it^is  qa^e  i9,.;firji^|b^  ^j  nat./^((9^ 

h^  li^^,^  a^ceptan(^»(^,tbebiU.  W  »fmti(mk}^9^)mhf^ 
believe,^  wo  all  tfmikii^tihpmtMmfW^i^ni^^ 
^^qfi^9i\op^n^hi^tb^\9f^,^et^^^  ^,fpB  jnVHieif.tiad 

a^di  iuep^ive^  l\^^\^^h^  ^fsi  npcfv»|MHV»  I  ^bpMW'Nw  W» 
qi»ir^4;ft^tl^r,tipje,to  <H>wid^  ,thaA /fi^Jfit^,  .^ip^fffl^ 
PPmt,  j§,  c^f  Jaiff ly :  »t,tepabjp«  #8^ 
tj4?p  ip^jir|0ii|.jpsMbly,fr/^,.<59«v»r^i^iif?tp  A(pfpniiw<Hr*if  qW^ 

a«W?J;fl4  .«ih«4ptt^  I9f.  ^<1X19^  ftei^fi  J^  i;l|fi  4f  ft  W^^^^f^M^  *^ 

t^l^P  Rfoipjfl?  i^pf;pii?^4ift.^(lettfir,,tft|?jCi;ftpt,9r  pay^ftu.^^ 
iftWg)?yJr?WW^e^tj^,aii,ji^c^ftj^ancfl?  wd;U  iRnflli^^^^t^^ 

{a)  \  Atk.6ll.  (b)  5  East,  514. 


1836.        it  dM.  i  at  ftret  felt  sotne  difficulty  fiKmi  Uie  cMe  of  itees  r* 

fairmc      ^oHMWt  (tf),  but  there  tb«  only  eitpreteskm  «teed'  by  the 

V.  drawee  was,  "  your  bill  shall  have  atterrt^km,"  wliiciididiiiol 

HORRfHO,  '  ,  1111 

amount  to  an  acceptance  j9^«^,  and  was  prof>erjy  neid  not  to 
b^  so.  But  mhevty  ksin  W^nney.  Raikes,  a  tMn  undertakes 
to'fiodq^  or  p^  a  bill,  it  is  fat  more  uneqalrocal  dtto  say- 
ing ^  your  bill^haH  have  attentibn/*  whieh,  as  Lord  Chitf 
Justice  Aiioii  obdefred  (6),  ''is  at  least  an  ambigiJtoas 
phrase:  it  may  mean,  that  the  drawee  would  examine  and 
inquire  into  the^atate  ^the^aoeounts  between hkn  and tbe 
drawers,  for  the  purpose  of  ascertaining  whether  he  would 
aeciept  the  bill  or  not;  **  but  bis  Lordiliip  dso  ^td,  ^' I 
haviei  >  na  deaire'  to  htesk  in  on  the  authority  of  tlie  VM 
cases  whidi  'luivie'baeit  cited,^  which  were  those  Ililivi^ 
justMHantionedo^^oi00Sv:k  Afomder,  MdWytmen  IMte^i 
If  what  fyaaaed  between  the  defendai^-fiWrtfij^  lalid  ilfiMr^ 
fioy^on  the  present  jooeasion,  didivot-amountloaiiAeOeptri 
anee,  it  was  nothing  lesa  than  a  fraud.  -'VhB  atiratigement 
was  made  with  the«  ftiQ  consent  of  the  dtfemdAnt  Jl&rrif$gi 
obtained  through  il/^^rMnk^,  the  agent,  who  empleyed  Exkfr 
toidraw  the  Ml;  and  it  would  be  mOBt  unjust  to  say,  that 
the  defetidawts  oould  now  reject  his  agency »  iliet«ly  ^ 
cause  it  might  Miit  their  pwrpose  so  ^io  do.  But,  it  had 
been  contended  ^  that  ^  promise  to  ac^ispt  is  nOt  AvaikUe/ 
unless  made  to  ap^MOA- being  a  party  to  the  bin ;  butj  con- 
tiering  the  TOlative  situationa  of  Mcmoff  and  Exier  to 
each  rotber^  and  io  the  defendants,  we  must  coMider  that 
the  pvomise  was  in  etfeot  fnade  to  one  of  the  parties  to  the 
bill;  fbr  it  was  made  to  Moma^f  who  was  the  prinC{j[)Htof 
Exter,  the  drawer  of  the  bill:  and  the  defendant /feYtit^ 
admitted  to  Mornay,  that  he  had  received  )  1,000/.,  for  the 
express  purpose  of  taking  up  the  bills.  We  ought  n6t, 
therefore,  to  allow  the  defendants,  who  have,  by  their 
own  admission,  had  this  sum  paid  diefh  for  a  pa^9siilar 


(a)  2  Bart.  &  Aid.  1 13.  {b)  Id.  115. 


\\h 
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object)  10  elude  die  performanee  of  tfaatobjed,  by  reftts-        1S36. 
ing  to  pay  the  bill  in  question,  the  amount  ^f  i?hicfa  they      Vmrme 
had  previously  received.  ^' 

Mr.  Jastice  Burrouqh. — The  ar^ment  of  my  Brother 
Wilde  might  have  great  weight,  if  this  oaae  rested  merely  on 
a  promise  by  one  of  the  defendants;  but  tiie  promise  to  pay 
the  bill,  coupled  with  an  acknowledgment,  that  he  had  had 
money  for  that  purpose,  amounts  to  an  accaptanoe;  which; 
whether  it  be  express  or  implied,  tends  to  operate,  not  only 
to  the  advantage  of  every  one  whose  mtme  was  on  the  Ull 
at  the  time,  but  also  of  thd  subsequent  'h<>ldenL     The 
action,  however^  is  not  brought  upon  the  promise,  but  upon 
the  bill;  and  the  only  questi<>n  is,  whether  tihere  were  an 
acceptance  or  not?  On  reference  to  the  principle,  that  a 
promise  to  pay  a  bill  previously  drawn,  amounts  to  an 
acceptance,  there  can  be  no  difficulty  in  deciding  that 
there  was  an  acceptance  in  this  case;  and,  if  so,  there  can 
be  no  necessity  to  revert  lo  decisions,  for  the  promise  to 
pay  was  made  in  the  strongest  possible  terms,  one  of  the 
defendants  having  admitted  that  they  had  funds  in  their 
bands  for  the  purpose  of  meeting  the  bill  in  :questioB,  to- 
gether with  otheors  drawn  upon  them.    They  knew,  from 
jMbmay,  that  the  bill  was  drawn^  aed  they  aho  knew  the 
party  by  whom  it  was  drawn  $  their  assent  to  the  aoceptanbe 
was  also  fortified  1^  die  bill  being  left  at  their  house;  if 
they  had  not  meant  to>  accept,  why  did  they  not  refiise  to 
do  BO?  But  their  not  having  refused,  tsAStroug  groimd  to 
presume  that  they  knew  they  w^re  under  a  legal  obliga- 
tion to  pay. 

Mr.  Justice  6ASEi:,i;e.--*^This  case  has  been  so'fuUy  gone 
into,  that  it  is  unnecessary  fi>r  me  to  say  more,  than  that  I 
concur  with  my  Lord  Chief  Justice  and  the  restof  the  Court. 
I  am  clearly  of  opinion  that  there  was  an  acceptance  of 
the  bill  in  question.  But  it  has  been  coi^tendedj  that  even 
if  there  w^re  an  acceptance,  it  was  waived  by  the  protest 
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for  non-acceptance;  but  as  the  bill  was  protested  in  con- 
sequence of  the  default  of  the  defendants  in  not  properly 
accepting  it,  they  cannot  now  take  advantage  of  such  pro- 
test. They  were  bound  to  accept  or  pay  the  bill,  after 
the  conversation  which  took  place  between  the  defisnd- 
ant  Herring,  and  Momay.  As  to  the  second  point,  there 
seems  to  me  to  be  no  ground  for  saying  that  the  instra*' 
ment  in  question  is  a  promissory  note;  and,  as  there  has 
been  an  acceptance  of  the  bill,  it  is  quite  unnecessary  to 
consider  whether  the  plaintiffs  are  entitled  to  recover  on 
the  count  for  money  had  and  received ;  if  it  were,  I  also 
should  desire  further  time  for  consideration.  The  plain* 
tiffs  therefore  are  entitled  to  judgment,  and  the  verdict 
found  for  them  at  the  trial  must  stand. 


Tuesdayf 
June  13M. 

The  Court  will 
not  allow  incon- 
sistent pleas  to 
be  pleaded  toge- 
ther, unlesi<,  at 
the  time  of  the 
application  for 
leave  to  plead 
several  matters, 
an  affidavit  be 
made,  that  such 
pleas  are  neces- 
sary for  the  Jus- 
tice of  the  case. 


Shaw  v.  Russell. 
1  HIS  was  an  action  of  debt  on  an  arbitration  bond. 

Mr.  Serjeant  Adams  having,  on  a  former  day,  obtained  a 
rule  nisi,  to  plead  several  matters,  viz. — Firsi^  that  there  was 
no  such  award  as  that  set  out  in  the  declaration ; — second- 
ly, that  there  was  no  bond  of  arbitration  duly  execiJl<$d 
between  the  parties; — thirdly,  performance  of  the  award 
by  the  defendant  by  the  delivery  of  a  certain  machine  to 
the  plaintiff,  within  the  time  Umited  by  the  arbitrator 
for  that  purpose: — smd/durthly,  performance  of  the  award 
within  the  period  stated  by  the  arbitrator : 


Mr.  Serjeant  Vaughan  now  shewed  cause,  and  submit- 
ted  that  these  pleas  were  inconsistent;  inasmuch  as  the 
two  former  went  wholly  to  deny  the  award,  and  the  autho- 
rity under  which  the  arbitrator  acted;  and  the  two  latter, 
to  establish  the  award  by  asserting  performance  of  it.^^^ 


»'i''.5 


Lord  Xhief'  Jiimice  BEST.-^^One  of  these  pleasx^ 


vhsqceiiaryetspeiis^'to  bring  up  a  witness  td  p*iyire  Ae      '  Iwijir^ 
enqcirtioB  ioT  the  arbitf  i^km  bond]  when,  by  the  two  isst  »«* 

plelBB/ such  bond  b  fu%  admkted  7  as  ihe  defendant  hw$ 
ffleaded  perfonnance  of ^  the  tnwardy:  which  was  made  ander 
andiby  Tirlsue  of  the  bond^  ■  This  ^priAtite  of  pieadiki^  in- 
oonsiitait'  pkas  is. most  nbominaMeyandi  i^ria  time  diat  it 
ahbuld  be  pntHiatoptOAi  We  wdll  it)ieref<ire  veqivive,  that^ 
in  fotmev  pfeas,  wfa^h^*  011  tbe  face  d^ljienif  furC'inoonaial^ 
ent  iwiiih  each  bthetv^ shall  ii6tbe>ft|ed>innleia^.k^  thbitima 
thb.riils'for  ple^iilg  aeveEalmattark  ^applied! for^iao  affi^ 
dmfh{  isitiJade,!  iahewifagi(tl>at  kwh )  phAiri  atre^neotesUvy/tty 
Aartfaer  tUe  jbaticetwf'lM'C^seJ  ii-Au],})  'uu   ru*\r.uU    lii; 

The  rest  of  the  Court  concurring — 


Rule  absolute,  on  the  defendant's  consent*' 
ing  tjl^^tlff  jSe^Gjp^  i^ea  should  be  struck 


.•\V\\)/  «.s"l 


out.  rt^ 

[.■i":'(  U.'i'i/fJul-n.  ih:  110  l.l'j:«'l<>  Uf):I'>i;  if;;  KWfr  <\\[   I       i'l'/ tun)  )   mI  i 


^     Edoell  v.  Dallimork.     ,  ,  'JW5Wi^' 

fmA9r\*n&wAid¥r    l   .^■;fl•l    •.aiJ    j.ii    (:i;l)t  ■.    .iUi.ii,  i  i    v  r.    0^«WW'k 

CCTtiin  sunif 

ltli.fi,,   Mil  :      t  )i:i..i: .'  .     .• ;     ..  ».•  \\     '  i.i;  ■  -     J. •..{!;;'(  JlJj   JiTt    but  did  not 

Mr.  Serjeant  mhk^mow^h^eiiM^^rtiQn^Pftmrf^  ^mod^ofjTy 
bemg  produced  and  read  by  the  Secondary,  it  appeared  "J"^'^^^ 
that  the  arbitrator  had  only  found  tiM^i  th^defeiif^W^  w^^in-  ceed  tummariiy 

againtt  the  de* 

d^bted  tO'  the  plaintiff  ia  the  sum  of  ^Q0/«  on  thf^  first  iQouot  fendtnt,  by 
ofiflbe  decbratbn;  and  lofmi.  10#.  atttheotb^KtCPuntss  ^^hmem^"^'' 
awliJiie  dirented  thatieadi  partyahouUipay  JKi^x^QaU  of  lb? 
refemoei  and  ofxAei^ymi^  r  Xbe>  limtned  ,Skq^Ql«  op% 
tended,  that  although  the  arbitrator  had  found  that  the  de- 
fendant.#aft  indfebted  to^lhe  {dakltiffy  aiiK  thali  IbMe  Waa 
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1626.         no  order  for  the  defendant  to  pay,  nor  any  mode  or  time 
BooELL       pointed  out,  at  which  payment  was  to  be  made ;  and,  there- 
fore, that  an  attachment  could  not  issue  against  the  de- 
fendant. 

Mr.  Serjeant  Taddt/y  in  support  of  his  rule. — The  ar- 
bitrator has  found  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum.  That  is  quite  sufficient;  and -a 
demand  by  the  plaintiff  was  all  that  was  requisite  to  make 
the  debt  complete.  The  statement,  that  the  defendant  is 
indebted  to  the  plaintiff,  ex  vi  termini^  includes  an  order 
for  payment  by  him.  In  an  action  of  assumpsit^  or  debt, 
for  goods  sold  and  delivered,  there  is  no  absolute  promise 
to  pay,  but  the  law  implies  a  promise,  from  the  party's  accept- 
ing the  goods.  Awards  are  frequently  made,  in  which  there 
is  no  specific  direction  as  to  the  time  or  mode  of  payment. 

Lord  Chief  Justice  Best. — It  only  appears,  on  the  face 
of  this  award,  that  the  defendant  is  indebted  to  the  plain- 
tiff in  two  certain,  sums,  but  there  is  no  order  as  to  the 
payment,  or  the  time  when  it  was  to  be  made.  The  plain- 
tiff* has  an  immediate  remedy  by  an  action  for  non-payment 
of  the  sums  stated  by  the  award  to  be  due  to  him  from 
the  defendant.  But  we  cannot  say  that  the  defendant  is 
in  contempt.  An  attachment  being  in  the  nature  of  a 
criminal  proceeding,  the  Court  ought  not  to  resort  to  it, 
unless  the  grounds  for  so  doing  are  perfectly  clear:  and 
here  the  defendant  has  not  disobeyed  any  order  of  the  ar- 
bitrator, as  to  the  non-payment  of  the  sums  in  question, 
for  no  order  has  been  made;  we  therefore  cannot  proceed 
summarily  in  such  a  case. 

Mr.  Justice  Park. — The  plaintifiTs  only  remedy  is  by  an 
action.  There  is  no  contempt  of  Court,  as  the  arbitrator 
has  not  ordered  the  payment  of  the  sums  in  question,  he 
has  merely  found  that  a  debt  is  due  from  the  defendant  to 
the  plaintiff. 
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Mr.  Justice  Burrouoh,  and  Mn  Justice  Gaselee,  con-         1826. 
currinff —  ,,  ' 

o  Edoell 

Rule  discharged.  ^' 

Dallimork. 


Wilson  v.  Powis.  jjjg  ^gf^^ 

X  HIS  was  an  action  of  special  assumpsit.   The  Jirst  count  A  declaration  in 

of  the  declaration  stated,  that,  in  consideration  that  the  ^^^J^'n  ^n- 

plaintifF,  at  the  request  of  the  defendant,  had  delivered  a  *jf^'*if.®°.2*I'j 

certain  watch  to  him,  to  be  cleaned  and  repaired  by  hira,  deti¥ered  a 

the  defendant,  as  a  watch-maker,  for  certain  reasonable  fendant,  tobe 

reward,  to  be  paid  by  the  plaintiff  to  the  defendant  in  that  '^^'^^t[^^' 

behalf,  the  defendant  undertook  to  clean  and  repair,  and  undertoolt  to  re- 
pair and  re-d€« 

take  due  care  of  the  watch,  and  return  it  to  the  plaintiff  liver  it  to  the 
within  a  reasonable  time,  on  payment  of  the  said  reward.  Isriac*— non- 
Breach — that  the  defendant,  not  regard inff,  &c,  did  not  ^^^^^l'^^'^^!^ 

'  °  ° '  that  the  defend- 

take  due  care  of  the  watch,  but,  on  the  contrary  thereof^  ant  having  re- 
did not  return  the  same  to  the  plaintiff.     The  second  count  watch,  tendered 
stated,  that,  in  consideration  that  the  plaintiff  had  deliver-  "ff*^©  desired 
ed  a  certain  other  watch  to  the  defendant,  at  his  like  re-  *"">  ^  deUverit 

,       to  his  uncle  U., 

quest,  to  be  rectified  by  him,  the  defendant,  for  certain  who  would 
reward,  to  be  paid  to  him  by  the  plaintiff  in  that  behalf,  bm,  that  the  de- 
the  defendant  undertook  to  endeavour  to  rectify,  and  to  re-  ^kg^dcHve^ 
deliver  the  watch  to  the  plaintiff  within  a  reasonable  time.  »^  ^°  another 
Breach — that  although  the  defendant  had  received  the  whom  it  was 
aaid  watch,  and  a  reasonable  time  for  the  rectifying  and  thauhepialn- 
re-delivering  of  the  same  had  elapsed,  he  had  not  re-de-  *'^^"  entitled 

,  'o  recover  the 

livered  it  to  the  plaintiff.     The  defendant  pleaded  the  ge-  value  of  the 

I  .  watch,  and  that 

neral  issue.  there  was  no 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Westminster;  l-^VnUi'ti 

'  '  '    variance  be- 

at the  Sittings  after  the  last  Term,  it  appeared,  that  the  tweenthede- 

,      ,  ,  ,  claration  and 

plaintiff  had  bought  the  watch  in  question  of  the  defendant,  the  evidence; 
who  was  a  watchmaker;  that  the  plaintiff,  some  time  after-  object^,  ihTt" 

the  action 
should  have 
been  founded  on  a  new  contract  to  deliver  the  watch  to  the  plaintiff's  uncle. 

NN  2 
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^SLtAs,  had  sent  it  t6  th6  dd>i^dant  td  be  cleaned  and 
paired ;  that  the  defendant,  having  repaired  it,  had  tttken  H 
badk  16  the  plaintiff,  and  asked  for  payment ;  that  the  plaintiff 
had  requested  him  to  take  the  watch  to  his  uncle  Uriahs  in 
Margaret  Street,  who  would  pay  for  the  repairs;  that  the 
defendant,  not  being  able  to  find  the  uncle  in  Margaret 
Street,  and  acting  fkhder  an  eWoi^  as  to  where  he  had  re- 
moved/ bad  ddirered  the  watch  to  another  uncle  of  the 
jpli^ntiffi  residing  ih  Ootdtn  Lane^  who  had  taken  it  and 
'fifM  for  the  l^airsV  thi^t  the  house  of  the  latter  had  been 
sliorliy  after>#trds  brolien  open,  and  the  Watch,  Mrith^iher 
^bpeky,  stbleti;   »   -  '^^  '     '      '  -{ 

Th^  Jury  fbmtd  ^ 'Verdict  fol*  the  plaintiff^  fot  ibe  vahse 
tofthe  watfch.        »   '' 

Mr:  Serjeant  IWWei  owa  former  diay  ki  thU  T^mi>  ob- 
t&iii^d  a  rule  nisi,  that  the  Verdict  might  be  set  fiside,  and 
a  tionsltiit  entered,  oh  the  grot^nd  of  a  variance  between  Ae 
eonttact  declaf cfd  dh,  and  that  proved  at  the  trial,  as  die 
breilch  in  tfhe  declaration  was  for  not  returning  the  watch 
to  the  i^lamtiff;  and  it  was  prdved  'thlat^<whM  tb^  wateh, 
after  havihg  been  repaired,  was  tendered  to  hitn,  lie  rt- 
fiised  to  accept  it,  but  requested  th^  defendant  to^take  it 
to  his  uncle.  The  declaration,  fberefbre,  ought  t6  have 
been  founded  on  the  new  contract,  to  deliver  the  watch  to 
the  uncle,  the  original  contract,  to  retum  it  to  the  plain- 
tiff, having  been  discharged  by  the  defendant's  tender  of 
the  watch  to  the  plaintiff,  and  his  refusal  to  accept  it. 

Mr.  Serjeant  Vaughan  was  now  about  to  shew  cause, 
When  the  Court  intimated,  that  the  best  course  would  be, 
to  enter  a  stet  processus,  on  payment  of  the  value  of  the 
watch  by  the  defendant,  as  he  had  delivered  it  to  the 
plaintiff's  wrong  uncle  by  mistake. 

This  proposal,  however,  not  being  acceded  to^  the 
learned  Serjeant  submitted,  that  there  was  no  pretence 
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to  set  aside  the  verdict  found  for  the  plaintiff,  as  there  1826. 
was  no  variance  between  the  contract  as  laid  in  the 
declaration  and  that  proved  at  the  trial.  The  contract 
waSy  for  the  defendant  to  repair  a  watch,  and  re-deKver 
it  to  the  plaintiff;  who,  when  the  watch  was  tendered 
to  him,  requested  it  might  be  delivered  to  his  uncle; 
and  he  must  be  taken  to  be  the  plaintiff's  agent  for  this 
purpose.  This,  therefore,  was  no  departure  from  the 
origifial  terms  of  the  contract,  as,  in  law,  the  principal  and 
the  agent  are  considered  as  one  and  the  same  person,  and 
a  delivery  to  an  agent  is  equivalent  to  a  delivery  to  the 
principal.  In  Smith  v.  M'Clure{a),  Lord  Ellenborough 
held,  that  a  bill  of  exchange  payable  to  a  ips^i's  own  or- 
der, was  payable  to  himself,  if  he  did  not  order  it  to  be 
paid  to  any  other.  So,  in  this  case,  the  watch  was  to  be 
re-deUvered  to  the  plaintiff,  if  he  did  npt  m^ke  any  oirder 
for  its  delivery  to  another;  but  he  did  make  such  an  or- 
der, namely,  t)iat  it  should  be  taken  to  hi^  uncle,  in  ilfor- 
garet  Street ^  who  therefore  stood  in  the  place  of  the  plain- 
tiffj  as  he  was  authorized  to  receive  (he  watch.  But  the 
defendant  did  not  deliver  the  watch  to  the  plfuntiff  *s  uficle 
in  Margaret  Street,  but  to  another  uncle  in  Golden  Lanet 
who  had  no  authority  to  receive  it,  and  in  whose  pos^es- 
sipn  it  was  at  the  time  of  the  loss* 

The  Court  here  called  on — 

Mr.  Serjeant  JViltfe,  in  support  of  his  rule« — The  contract 
which  the  plaintiff  has  declared  on,  was,  that  in  consider- 
ation of  his  having  delivered  a  wa(ch  to  the  defendant  to  be 
r#pair^d>  he  undertook  to  repair  and  return  it  to  the  plaintiff, 
oB  being  paid  for  repairing  it.  The  contract  proved  w#s, 
that,  when  the  defipndant  had  repi^ired  the  watch,  he  took 
it  to  the  plaintiff,  who  requested  him  to  take  it  to  hi^  un- 

(u)  5  tMt,  477. 
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1826.  cle;  the  contract  to  deliver  the  watch  to  the  plaintiff  was 
therefore  discharged,  and  the  action  should  have  been 
brought  against  the  defendant,  for  not  delivering  the  watch 
to  the  person  to  whom  he  ought  to  have  delivered  it,  viz. 
the  plaintifTs  uncle.  But  the  watch,  at  the  time  of  its 
loss,  was  not  in  the  custody  of  that  uncle,  but  of  another 
uncle  of  the  plaintiff,  to  whom  the  defendant  had  deliver- 
ed it,  in  mistake  of  the  plaintiff's  order.  The  question  then 
is,  not  whether  a  contract  ever  existed,  but  whether  the 
defendant  has,  under  the  circumstances,  been  guilty  of  a 
breach  of  the  contract,  as  laid  in  the  declaration. 

Lord  Chief  Justice  Best. — There  can  be  no  doubt  but 
that  the  plaintiff  is,  by  law,  entitled  to  recover.  Still,  I  can- 
not but  think,  that  the  true  justice  of  the  case  would  have 
been  better  answered,  if  the  parties  had  agreed  to  the 
terms  proposed  by  the  Court.  The  rule  with  regard  to 
variance  has  gone  to  an  alarming  length ;  and  by  allowing 
technical  objections  to  avail,  they  frequently  tend  to  work 
injustice.  The  second  count  states,  that  the  defendant, 
in  consideration  of  certain  reward,  to  be  paid  him  by  the 
plaintiff,  undertook  to  endeavour  to  rectify  the  watch,  and 
to  re-deliver  it  to  the  plaintiff  within  a  reasonable  time.  The 
meaning  is  clear,  namely,  that  the  defendant  would  re-de- 
liver the  watch,  when  repaired,  to  the  plaintiff  or  to  his 
agent,  for  a  re- delivery  to  an  authorized  agent  is  a  re-de- 
livery to  the  principal.  It  has  been  said,  however,  that 
the  original  contract  had  been  discharged  by  the  plaintiff, 
and  a  new  one  substituted  in  its  stead :  but  it  was,  in  effect, 
one  and  the  same  contract  The  defendant  was  to  re- 
deliver the  watch  to  the  plaintiffs  uncle  in  Margaret 
Street;  and  if  he  had  delivered  it  to  him,  the  plaintiff's 
right  of  action  would  have  been  answered  on  the  merits; 
but  it  appears  that,  by  some  mistake,  the  watch  was  deli- 
vered to  another  uncle  of  the  plaintiff,  who  resided  in  an- 
other part  of  the  town,  and  in  whose  custody  it  remained 
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until  it  was  lost.   There  was,  therefore,  no  delivery,  either         1826. 
to  the  plaintiff,  as  the  principal,  or  to  his  agent:  and  the 
defendant  is  consequently  liable  for  the  loss* 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


Fletcher  ..  G.l.esp.e  and  Others.  jSTS^. 

J  HIS  was  an  action  of  assumpsit  on  a  charter-party.  By  a  charter- 
The  declaration  stated,  that,  on  the  18th  March,  1825.  S^eedlJh^t. 
at  London,  by  a  certain  charter-party  of  affreightment,  cargo  of  timber 

•'  ...  .  .  was  10  be  sent 

made  between  the  plaintiff,  therein  described  as  the  owner  alongside  the 
of  the  ship  Berwick,  then  lying  in  the  port  o(  London,  expense  of  the 
and  the  defendants,  therein  described  as  o{  London,  mer-  ^'«*«*;*«"»  ^j>« 

'  ^       '  captain  render- 

chants,  it  was  mutually  agreed  between  the  plaintiff  and  ing  the  custom- 
defendants,  that  the  said  ship,  being  tight,  &c.,  and  every  with  his  boate 
way  fitted  for  the  voyage,  should  with  all  convenient  speed  *? thrcariro^r'- 
sail  and  proceed  to  Quebec,  or  so  near  thereunto  as  she  *"*  *^  *  **"■ 

'  tance  from  the 

might  safely  get,  and  there  load  from  the  factor  of  the  wharf,  the  cap- 
defendants,  a  full  and  complete  cargo  of  deals,  together  the  freighters'* 
with  deal-ends  and  staves  for  broken  stowage  only  C^Ae  car-  bo^urers'^toWn 
so  to  be  sent  alongside  the  ship  at  the  expense  of  the  mer-  >'  ^  »h«  'hip's 

,  ,,        IP,  xi..  J.I  1    «de;herefus- 

chants  (the  defendants),  the  captain  rendering  the  usual  ed,  saying,  he 
and  customary  assistance  with  his  boats  and  crew),  not  ex-  ^charur-m- 
ceedinfiT  what  she  could  reasonably  stow  and  carry,  over  'y;    The  cap- 

®  "^ ,  1       ^'°  procured 

and  above  her  tackle,  &c.;  and  being  so  loaded,  should  labourers  for 
therewith  proceed  to  London,  or  so  near  thereunto  as  she  ^^w^tha^tiiT 
might  safely  get,  and  deliver  the  same  on  being  paid  cer-  "f^*J"  ^.*°" 
tain  specified  freight  for  the  deals,  deal<ends,  and  staves,  ™»ght,  notwith- 
with  61.  per  cent  on  the  amount  of  freight,  in  lieu  of  all  charter-party, 

be  recovered, 
under  the  com- 
mon counts  for 
work  and  Ubour,  and  money  paid. 
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18261        part  cfaarget>ittMl  pilotage  (the  act  of  God.  &c.  excepted); 
,      the  fmigfat  to  be  paid  on  unloading  and  right  deltvety  of 
1^  the  eariro,  one  half  in  cash  and  the  remainder  by  appiioyed 

bills  at  four  months'  date.  The  plaintiff,  after  allegii^ 
B^ntiial  promises,  averred  that  the  ship,  being  tight,  &&, 
did,  with  all  convenient  speed,  proceed  to  Quebec,  where 
the  master  was  ready  and  willing  to  receive,  and  defend- 
atntsi  t6  wit,  on  the  1st  Jnrae^  1825,  did  receive  £rom  the 
factors  of  ^he  defendants  a  full  and  complete  cargto  of 
deals  and  staves,  aeoordi^  to  the  terms  of  the  chuter'-par- 
tyi  that,  being  so  loaded,  she  proceeded  to  Z.ofl€foii|.  and 
there  delivered  the  cargo  of  dseals  and  staves  to  the  plMb- 
tiff,  according  to  the  terms  of  the  charter-party.  Briaek 
-rrtNbnrplEiylBent  6f  freight  by  the  defendants  accorditig  to 
ilh^Jerms^of  the  charter-party.  To  this  count  were  added 
i>ouittSifi]^i9^rkiiiidla1pK»^  ^nd  the  cOlmnon  money  counts. 
At  the  trial,  before  Lord  Chief  Justice  Besi^  at  Guifd- 
hallf  at  the  Sittings  after  the  last  Term,  it  was  proved, 
Aat/{iU{St)ne.the.ve^8el'ft«rri¥ing:at  QueUc tforthe^uil^^e 
of  loMmg  her  cargo,  part  of  it  lay  about  twenty  be  thirty 
yard^^ftom  the  jedge  of  the  jivharf^flnd  that  the  caplain  ap- 
plied to  the  factor  of  the  merchants  (deferiidants),  tohar^it 
removed  to  the  ship's  side;  that  the  factor  refused  to  do  so, 
iMtyiagi  h'a  fMml4  abide  by  tke  chatier^^party  i  ikmt,  tb^re- 
u|kon/the  captain  employed  laboilrera  to  a^isl  the  crew 
in  getting  Jti  to  tlie  side  of  the  wharf,  to  ivhom  he  paid  the 
sum  of  &L\^s» ;  and  this  sum,  together  with  W.  for  wharf- 
hge^duesv  and  alao  the  demand  for  freight,  the  plaintiff,  as 
ownbrof  the  vessel,  sought  to  recover  in  the  present  action, 
ii.  Forthedefendant8,itwasiDsisted,  that,  as  thedntybreach 
in  the  dedaratiott  was  for  non-paymtot  of  freight,  the  plain- 
tiff could  not  recover  the  above  claims  for  the  employment  of 
labourers  and  wharfage  dues;  for,  that  as  charges  of  this 
natore'  had  been  provided  for  by  the  charter-party,  as  the 
vurgo.wasi  to  fife  sent  alongside  the  skip  at  the  expense  of 
the  merciatUs^  the  plaintiff  could  not  resort  to  the  general 
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and  impUed  liability  of  the  defendantSi  ander  the  coants        ^^^^ 
for  work  and  labour  or  money  paid,  but  that  he  should  have      FfcbTCHM 
claimed  under  the  charter-party,  and  declared  specially  ^ 

tiiereony  assigning,  as  a  breach,  the  non-payment  of  the 
sums  expended  by  the  captain  in  getting  the  cargo  along- 
aide  the  ship,  and  for  the  wharfage  dues, 
i  His  Lordship  left  it  to  the  Jury  to  say,  whether,  accord- 
ing to  the  true  construction  of  the  charter<*party,  the  own* 
er  ef  the  ship  was  entitled  to  be  paid  for  the  assistance  of 
the  workmen  employed  by  the  captain  for  the  above  men- 
tioned  purpose;  the  defendants  having  stipulated  to  bring 
the  cargo  alongside  the  ship  at  their  own  expense;  aiid 
their  factor  having  refused  to  do  so. 
*'  The  Jury  found  a  verdict  for  the  plaintiff,  but  leave 
)«rds  reserved  to  the  defendants  to  move  to  set  it  aside,  in 
case  the  Court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover. 

/  ifi.  Serjeant  Wilder  on  a  former  day  in  this  Term,  ae* 
cordingly  obtained  a  rule  nisi,  that  the  verdict  might  be 
set  ande  and  a  nonsuit  entered,  and  renewed  the  objection 
taken  at  the  trial. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Bosanquel 
now  shewed  cause. — It  was  clearly  the  duty  of  the  de- 
fendants to  send  the  cargo  alongside  the  ship  at  their 
own  expense;  and  upon  the  refusal  of  their  factor,  the 
captain,  having  employed  labourers  to  do  so,  had  acted 
for  the  benefit  of  all  parties;  if  the  cargo  had  not  been 
brought  alongside  the  ship  in  consequence  of  the  refusal 
of  the  factor,  the  plaintiff's  only  remedy  would  have 
been,  for  a  breach  of  the  charter-party:  but  even  if,  as 
was  contended  at  the  trial,,  the  plaintiff  might  have  reco- 
vered the  sum  so  expended  under  the  charter-par^,  still 
\]bc  had  a  concurrent  remedy  on  the  implied  promise  of 
thei  factor,  who  had  specifically  stated,  that  he  would 
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V926.        abide  by  the  charter-partif^  which  was  equiyalent  to  his 
"     '  saying;  that,  if  the  defendants  ought  to  pay,  they  would  do 

V,  so.     This  was  a  promise  dehors  the  charter-party;  and 

iLLgBP  .  £j^^  which  the  plaintiff  had  a  new  remedy,  indep^idently 
of  that  instrument;  for,  in  White  y.  Parkin  (a),  where  the 
plaintiffs,  having  contracted,  by  a  charter-party  sealed,  to 
let  a  ship,  then  in  the  Thames^  to  freight  to  the  de£end- 
aals  for  eight  months,  to  commence  from  the  day  of  her 
sailing  from  Gravesandi  on  the  voyage  there  stated,  uA 
having  covenanted  that  she  should  sail  from  the  Thames 
to  any  British  port  in  tfie  English  Channel,  there  to  load 
such  goods  as  the  freighters  should  tender,  and  sail  to 
the  West  Indies,  and  bring  back  a  return  cargo  to  Lo»r. 
don  J — afterwards  agreed  by  parol  with  the  defendants,  that 
the  ship,  instead  of  loading  at  some  port  in  the  Channels 
should  load  in  the  Thames,  and  that  the  freight  should 
commence  from  her  entry  outward  at  the  Custom-house:  it 
was  held,  that  this  subsequent  parol  contract  was  distinct 
from,  and  not  inconsistent  with,  the  contract  by  deed,  being 
anterior  to  it  in  point  of  time  and  execution,  and  might 
therefore  be  enforced  by  action  of  assumpsit.  At  all 
events,  the  plaintiff  was  entitled  to  recover  on  the  counts 
for  work  and  labour,  or  money  paid,  as  he  had  made  out 
a  clear  prima  facie  case,  and  the  defendants*  agent  had 
undertaken  in  terms  to  pay  according  to  the  provisions  of 
die  charter-party,  by  which  the  cargo  was  to  be  sent  along** 
side  the  ship  at  the  expense  of  the  defendants. 

Mn  Serjeant  Wilde  was  heard  in  support  of  his  rule. 

Mr.  Justice  Park. — ^^The  plaintiff's  claim  does  not  rest 
on  the;«hart«b-p^ty;  the  sum  in  question  was  paid  by  the 
captain  dehors  the  contract,  for  the  ease  and  benefit  of 
the  defendants;  and  they  have  reaped  the  advantage  of  it. 

{a)  ]2  East,  578. 
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By  the  terms  of  the  charter-party,  the  cargo  was  to  be         183*51 

sent  alongside  the  ship  at  the  defendant's  expense,  the      fi^mmH 

captain  rendering  the  usual  assistance  with  his  boats  and  v. 

crew,     Ify  therefore,  nothing  had  been  said  independently 

of  the  charter-party,  its  construction  might  be  doubtfuh 

but  the  defendants'  factor  siud,  he  would  abide  by  th^ 

charter-party;  that  must  be  taken  to  mean  that  he  would' 

do  all  that  was  required  to  be  done  by  his  principals  under       ^ 

that  instrument,  and  that  they  would  repay  the  captainr 

for  the  labourers'  services  in  getting  the  timber  alongside' 

the  vessel,   in   case   the   defendants  should  be  deemed 

liable  to  make  such  payment;  and  this  undertaking  being 

fairly  within  the  scope  of  his  authority,  and  binding  on 

the  defendants,   I  am  of  opinion  that  the  verdict  must 

stand. 

Mr.  Justice  Burrough. — By  the  verdict,  the  Jury  have, 
in  effect,  found  an  express  promise  by  the  factor,  as  the 
authorized  agent  of  the  defendants,  to  abide  by  the  terms 
of  the  charter-party;  but  I  am  of  opinion  that  the  plain-^ 
tiff  might  have  recovered  on  the  count  for  work  and  la- 
bour, the  labour  having  been  necessary  and  beneficial 
for  the  defendants. 

Mr.  Justice  Gaselee. — It  was  properly  left  to  the  Jury 
to  say,  whether  the  expense  of  removing  the  timber  was 
to  fall. on  the  defendants;  they  found  that  it  was:  there 
was  a  good  consideration  for  their  agent's  promise,  of 
which  the  plaintiff  has  a  right  to  avail  himself,  either  on 
the  count  for  work  and  labour,  or  for  money  paid. 

Rule  discharged. 
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1826. 


Wednesday^ 
June  14/4. 

In  a  declara- 
tion of  oMiHMp- 
Ht  by  execu* 
ton,  in  a  count 
for  money  paid 
to  and  for  die 
use  of  the  de* 
fendant  by  their 
tetUtor,  B,  B., 
it  was  alleged, 
that  **  the  de- 
fendant being 
indebted,  he  the 
•aid  B,  B,  pro- 
mised to  pay  the 
•aid  B.  B.  :"— 
HtU,  that  tb« 
words  **  the  said 
B,  B"  before 
"proroifed,*' 
might  be  con- 
•idiered  as  sur- 
plusage. 


Buxton  and  Others,  Executors  of  Buxton,  p.  Nancoi^^ 

J.  HIS  was  an  action  of  oMMumpnt^  by  the  phuntifisi  at 
executors  otBenfamn  Buxiony  deceased. 

Tbe^rjl  count  of  the  declaration  was  for  X^HOQL^  leal 
by  the  testator  to  the  defendant. 

The  see&nd  count  stated,  that  the  defendant  afterwardi^ 
and  m  the  lifetime  of  the  said  BeiffOmin  (therteMatdrpI^ 
wit,  on  &c.,  at  &c.,  aforesaid,  was  indebted  to  the  saU 
Benjamin f  in  the  further  sum  of  i,fOO/.  for  mopey  by  this 
Baid Benfaminf  before  that  time,  paid,  laid  wot,  and  ex- 
pended, to  and  for  the  use  of  the  said  defendant;  and  being 
so  indebted,  he  the  said  Benf^nun,  in  considaratkHi  there- 
of, afterwards,  and  in  the  life-time  of  the  said  B^^fmrniB, 
to  wit,  on  &c.,  at  &c.,  aforesaid,  undertook  and  fakhfiEiBf 
promised  the  said  Benjamin  to  pay,  &c. 

The  tbre^  following  counts  wcire  for  inohey  tiad  aficf  re- 
emred,  for  interest,  and  upon  ah  aOcount  iBtsafal  bet#e6a 
thcP  defehdaht  and  the  testator,  in  the  life-time  of  the 
latter,  and  a  promise  to  pay  him  accordingly. 

The  defendant  demurred  specialiy  to  the  second  count, 
and  assigned  for  cause,  that  it  was  stated  and  alleged  in 
and  by  that  count,  that  the  said  Benjamin^  in  his  life-time 
undertook  and  faithfully  promised  the  said  Benjamin  to 
pay  him  the  said  sum  qf  i^oney.iq  that  count  mentioned, 
when  the  defendant  should  be  thereunto  requested.  ^  'TDft 
plaintiils  joined  in  demurrer.' 


n-r 


Mr,  Serjeant  OnstoWj  in  support  of  the  demurrer,  con* 
tended,  that  the  count  in  question  was  altogeiher  absurd 
and  unintelligible  upon  the  face  of  it,  inasmuch  as  it  con- 
tained no  promise  by  the  defendant  to  pay,  but  a  promise 
by  the  testator  to  pay  himself. 


•Vl    — 


«    ;-■ 


Mr.    Serjeant  5/^aMitr^,    eoMra,  tefbrted   to    Vtnif^s 
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Ahrtdgmeni  {a),  where  it  is  stated,  that,  "  where  a  matter         ^^^ 
set  forth  is  grammatically  righti  but  absurd  in  the  sense,       buxtdn 
and  unintelligible,  the  Court  eannot  reject  soflne  ^rds  ib  «• 

makq  sense  of  the  rest;  but  that^  where,  a.ipatter  is  nol^ 
sense,  by  being  eaniradictorff  and  repugmM  ^  somewhat 
precedent,  there  the  precedent  ontter^  >  which  if  afeltse, 
shall  not  be  defeated  by  the  repngodney  whioh  foUon^t 
but  that  which  is  cimtnidicliorj  ^all  li^.riyected;  a:^^  in 
ejectment,  where  the  de<^itttion  is  of  n  .demiae  od[  the  Soil 
of  JamMrjff  and  that  the  d^endapt,  p^tea,  ^ciUeet  the 
lat  of  c/iamkir^^jecited  th^  plaiotiffjfhere  the^ffctA'cel  asay 
l^rfyected  as^Ji^ingexpref^ly  cec^ft  ary  ^lik^pQ^^i^  4ndll?^ 
|urec^d«ot  mfbtlei^  |V iA)i4»  €•  J.» in iW-g^v,  M(3m4iJ^*7 
An4  h^T^^.  the  .wo^da ''  the  aaiili  ^ryam^s  a^^r  tk^  sd 
'<  wd^J>te(d,i?  may  be  str^«k;Oirt»[jb^ng}#ti|i9i^uov|i|  a^4 

:  .•    .        J  V'       ^       t  .     V         , ,    ..  .( 

.JJ^he  C^rt  being  of  0piaioQ  thfititiifd  ifH>|aj4 .  ifa4  ispffi- 

€1^9^.  witfiout  those  wordfl;-r'» .     ,  n»  -  ^    !. .  i  *  > 

fii  i    V  :.iJHdgmen(;forthjB:pJ#i9tfff.,h 

.       ..     (if)  Til.  Abii|e^^A,||}.3.  \.  («  l^slkj^t    .    r 


>  !:  vR'i .,   ■    ... 


•  •  I '    t 


■/^>\     'm  '  '^    'f'l'    '  •'■    '     '•?*  '<J  I-'V-' 


Scales  i?.  Jaco*.  Wtdtmduw, 

JLHIS  was  an  action  of  assumpsit  for  butcher^s  meat  sold  '»  attwmptit  for 
and  delivered.     The  defendant  pleaded— i^r*/,  the  ge-  ^i^fthesu* 
neral  issue  j— and  secondly ^  actio  non  fuxrevii  infrajsex  {jJJni**^*"wch 
annos.    The  plaintiff  replied  a  promise  by  the  defendant  Ji««ewai  joined, 

^'^ri'i'     *.-■  •''•"  f'.  't*-^-   '  "    '^^   ■■"■i'"--       ,'   ■'»•■''     •■•     ■'■  '•       ibe  plaintiff 

Within  SIX  years ;  on  which  issue  was  joinecL  proved,  that, 

'\(.i   ■:  '  t     ;•.,'  ■;:■.)..      ■.:':.>:.»■,    :".      three yearg after 

raiise  of  action' accrii^^,  ^an^  WiOnii  sdi'  yeviH  hi  tie  dmini^tiiiiakiAt  6t '(ik^  iult,  the  defendant, 
on  being  asked  for  payment,  aaid,  that,  jkf^ptp^  ttfipi^rt)|^jt!)||  t^atit}i^  irttild  do  to  as  loon  as 
he  was  able: — Held,  by  Lord  Chief  Justice  Besi  and  If  r.  Justice  Gmselee,  {dUs.  Mr.  Justice  Park, 
and  Mr.  Justice  Burrough,)  that  this  was  a  conditional  promise  only,  and  that  it  did  not  take  the 
c«^  ,pm  of  th9  *^t^^  ynleps  th?  j^l|U?tiff  was  r^^^  ^^J[  ^fffi^^f^n^t*^  ^blUty  to  pay. 


554  CASES  IN  TRINITY  TERM, 

I8S6.  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Gmtd^ 

haUj  at  the  Sittings  in  the  last  Term,  it  appeared  by  the  evi- 
dence of  the  plaintiflTs  son,  that  the  plaintiff  was  a  butcher; 
that  the  meat  had  been  delivered  by  him  to  the  defendant, 
in  the  years  1817  and  1818,  for  which  a  bill  had  been 
sent  in ;  that  a  balance  remained  due  from  the  defendant 
to  the  plaintiff,  of  16/.  2s.  3d.;  that,  in  1822,  the  witness 
called  on  the  defendant,  and  demanded  payment  of  the 
balance;  and  that  the  defendant  said,  it  was  not  in  his  pow^ 
er  to  pay  then,  but  that  he  would  pay  as  soon  as  he  was  able: 
His  Lordship  was  of  opinion,  that  this  was  a  mere  con- 
ditional promise,  and  did  not  take  the  case  out  of  the  sta- 
tute ;  and  that,  to  have  been  available  to  the  plaintiflF^  he 
should  have  declared  upon  it  specially;  and  have  been  pre- 
pared to  prove  the  defendant's  ability  to  pay  subsequently 
to  his  acknowledgment;  and  his  Lordship  told  the  Jury, 
that  although  a  mere  acknowledgment  might  raise  the  in- 
ference of  a  promise,  yet  that  there  must  be  a  promise, 
either  express  or  implied ;  and  that,  if  any  thing  were  said 
by  the  defendant  to  negative  that  inference,  there  must 
be  that  which  either  directly  or  indirectly  amounts  to  a 
promise:  and  he  directed  a  nonsuit,  reserving  to  the  plain- 
tiff leave  to  set  it  aside,  and  that  a  verdict  might  be  en- 
tered for  him  to  the  amount  of  his  demand,  or  that  a  new 
trial  might  be  granted. 

Mr.  Serjeant  Vaughan,  in  the  last  Term,  accordingly 
obtained  a  rule  nisi,  and  cited  the  cases  of  Bicknell  v. 
Keppel  (a);  Kinder  v.  Paris  (6);  Leaper  v.  Talton  (c); 
and  Thompson  v.  Osborne  (d) ;  the  latter  of  which,  the 
learned  Serjeant  contended,  was  precisely  in  point,  as 
there,  a  promise  by  a  defendant  to  pay  a  debt  by  instal- 
ments, when  he  was  able,  was  held  by  Lord  Ellenborough 

(a)  1  New  Rep.  20.  (c)  6  East,  420. 

(/O  2  H.  Bl.  661 .  (c/)  2  Stark.  Rep.  98. 
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to  be  sufficient  to  take  the  case  out  of  the  statute,  with-         1826. 
out  proof  of  time  having  been  given,  or  of  the  ability  of 
the  party  to  pay. 

Mr.  Serjeant  Adams,  on  a  former  day  in  this  Term, 
shewed  cause. — The  words  used  by  the  defendant,  on 
being  appHed  to  for  the  balance  due  to  the  plaintiff^ 
clearly  amounted  to  a  conditional  promise  only,  for  he 
said,  ^'it  is  not  in  my  power  to  pay  now;  but  I  will  pay 
as  soon  as  I  am  able.''  If  these  words  had  been  spoken 
six  years  after  the  original  debt  had  been  contracted, 
there  can  be  no  doubt  but  that  this  case  would  have  fallen 
within  the  principle  of  Cole  v.  Saxby  (a),  where  Lord 
Kenyan  held,  that  if  a  plaintiff  to  a  plea  of  infancy  replies 
a  new  promise  after  full  age,  and  the  evidence  is  of  a  pro* 
mise  to  pay  ^*  when  the  party  is  able,^  the  plaintiff  must 
prove  that  the  defendant  was  of  ability  to  pay.  The  same 
point  was  raised  in  Davies  v.  Smith  (6),  where,  to  a  de- 
mand of  a  debt  above  six  years'  standing,  the  defendant,  on 
being  applied  to  for  payment,  said,  *'  I  think  I  am  bound 
in  honour  to  pay  Davies,  (the  plaintiff),  and  I  shall  pay 
him  when  I  am  able/'  Lord  Kenyan  ruled,  that  this 
was  a  conditional  promise  only,  and  that  the  plaintiff 
was  bound  to  shew  that  the  defendant  was,  at  the  time 
of  bringing  the  action,  of  sufficient  ability  to  pay,  and 
added,  that  it  had  been  so  ruled  before  by  Lord  Chief 
Justice  Eyre.  So,  in  Besford  v.  Saunders  (c),  it  wa» 
held,  that  if  a  bankrupt,  after  obtaining  his  certificate,, 
promise  <o  pay  a  prior  debt  when  he  is  able;  in  a  general 
indebitatus  assumpsit  brought  on  that  promise,  the  plain- 
tiff must  prove  the  ability  of  the  defendant  to  pay.  In 
Hyleing  y.  Hastings  (cQ,  which  was  an  action  oS  assump^ 
sit  for  goods  sold  and  delivered,  the  defendant  denied 

(fl)3£8p.  Rep.  159.  Raym   389;   1  Salk.  29;    6  Mod. 

{h)  4  Esp.  Rep.  36.  425;  Garth. 470;  12  Mod.  223;  Ld. 

(c)2H.  Bl.  116.  Holt,  427. 
(d)  Com.  Rep.  54;  S.  C.  1  Ld. 
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182G.  thai  he  had  bought  the  goedsi  bat  «aid,  '^  pro^e  it,  and  I 
WiH  pay  you ;"  and  it  was  held,  that  proof  of  the  debt  was 
necessary  to  take  the  case  out  of  the  statute.  Herey  if 
the  words  had  been  spoken  after  the  expiration  of  the  six 
years  from  the  time  the  debt  accrued,  it  would,  upon  the 
authority  of  those  cases,  have  been  necessary  for  the  plain- 
tiff to  prove  the  defendant's  ability  to  pay  at  the  time  the  ac- 
tion was  brought  But  it  may  be  said ,  that,  as  the  words  were 
spoken  by  the  defendant  within  six  years  from  the  delivery 
of  the  meat,  they  wouU  operate  to  keep  the  original  debt 
aflive ;  and  that,  when  they  were  spoken^  there  W4^  no  ac- 
knowledgment of  the  debt,  or  new  promiBe  necessary.  The 
statute  21  Jac*  1,  c.  16,  was  passed,  not  for  the  purpose  of 
enforcing  the  payment  of  debts,  but,  as  the  preamble  says, 
^^  for  quieting  of  men's  estates,  and  avoiding  of  suits  in  law ;" 
and  the  enactment  is  positive  (a),  vix.  *'  that  all  actions  upon 
the  case  (other  than  for  slander)  shall  be  commeneed4Ui4'uied 
wilbin  six  years  next  aAer  the  cause  of  such  action  or  spit, 
a$id  not  afkrr  The  Courts  have,  from  time  to  time,  extend- 
ed the  strict  letter  of  the  statute,  and  gone  far  beypcid  the 
intention  of  the  Legislature;  yet,  in  the  late  case  of  HmtU 
V.  Parker  (6),  where,  to  an  action  of  trespass,  fof  break- 
ing and  entering  coal-mines  and  taking  away  coalsj  the 
defendant  pleaded,  ac/to  non  accrevU  m^fra  sex  annos; 
to  which  the  plaintiff  replied,  that  the  action  had  accrued 
within  six  years;  and  at  the  trial  no  evidence  waa  given  to 
shew  diat  the  trespass  was  actually  committed  within  six 
years;  it  was  held,  that  evidence  of  a  promise  .to  make 
'  compensation,  made  by  the  defendant  before  the  com- 
mencement of  the  action,  and  when  he  was  threatened 
with  an  action  for  taking  away  coals,  was  not  sufficient  to 
support  the  issue;  by  which  the  plaintiff  was  boucMl  to 
prove  the  affirmative,  viz.  that  he  bad  a  good  cause  of 

(a)  Section  3.  (6    I  Barn.  &  Aid,  92. 
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action  within  six  years  before  the  commencement  of  die      ^*®^^ 
suit.   It  is  true,  that  that  was  an  action  of  trespass:  and  al- 
though HeylingY.  HastingSy  and Leapery.  Tation  (a)9were 
cited  to  shewy  that  a  promise  to  pay  created  a  fresh  cause  of 
action;  and  Lord  Ellenbarough,  in  the  latter  case,  said  (6): 
"  As  to  the  sufficiency  of  the  evidence  of  the  promise,  it 
was  an  acknowledgment  by  the  defendant  that  be  had  not 
paid  the  bill,  and  that  he  could  not  pay  it;  and  as  the 
limitation  of   the  statute   is  only  a    presumptive,  pay- 
menty  if  his  own  acknowledgment,  that  he  has  not  paid, 
be   shewn,  it  does  away  the  statute:" — yet,  in  this  case, 
the  words  spoken  by  the  defendant  were  immaterial  dar- 
ing the  six  years,  as  no  new  promise  to  pay  was  then, ne- 
cessary; and  even  if  they  are  to  have  effect  after,  the 
expiration  of  the  six  years,  they  must  be  taken  oidy  as  a 
bare   acknowledgment  of  a  debt,   and    not  to  create 
any  new  liability,  but  only  to  fiumish  evidence  oS  the  ;  de- 
livery of  the  goods;  and  that  acknowledgment  jsMtfttr be 
taken  subject  to  its  terms,  and  is  otily.  evidencev-.firom 
which  a  promise  to  pay,  when  of  ability,  may  be  ivfetjred; 
and  if  other  words,  forming  a  condition,  are  attached  to 
this  negative  promise^  it  throws  the  ama  on  the  plaintiff*, 
of  shewing  the  means  of  the  performance  of  the  condition, 
according  to  the  case  oiHeylingv.  Hastings,  as  reported  in 
CariheWj  where  Lord  Chief  Justice  Holt  observed  (c) — 
^^  That  the  point  in  law  was,  whether  the  conditional  pro- 
mise made  upon  the  denial  of  tiie  debt  demanded,  ahould  re- 
vive the  debt,  now  the  condition  of  the  promise,  was  per- 
fprmed,  f^.  by  proof  of  the  debt,  so  as  to  bring  it  outof  (the 
statute  of  limitations."      In  the  report  of  that  case  in  Sal- 
held  (d),  the  second  point,  as  to  the  necessity  of  the  proof 
of  the  debt,  is  altogether  omitted;  The  great  diffici^  on 
this  point  has  arisen  from  the  case  of  Bryem  v.  Hatse* 

ia)  16  East,  420.  ( r)  Page  471 . 

(6)  lb.  422.  (c/)  Vol.  I,  page  29. 
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nmifi  {u\  where  it  waardeekted,  that  an  ackno wtolgiaurf of 
a  debti  although  accompanied  widi  a  declaialion  by  tiie 
defendant,  '  that  he  did  not  comBider  himself  as  owing  the 
plaintiff  a  farthing,  it  being  more  than  six  yeara  since  die 
defendant  contracted/ was  sufficient  to  take  the  cneofafeof 
the  statute.  But  that  case  cannot  now  be  soppoated^  aait 
went  far  beyond  the  terms  or  meaning  of  tfaeistatiiiei  'la 
Yea  V.  Fouraker  (b),  the  defendant,  who  had  beenaarety-in 
a  promissory  note  for  another  perste,  upon  a  ^dcmarid 
within  six  years,  Mid^^*^  You  know  I  bad  noianyof  the 
money  myself^  but  I  am  wiUbg  to  ^wf  half  ofik^f'^lliii^'^sto 
held  sufficient  to  take  the  case  on t  ef  the  atatntesiiotd^ 
aeoofding  to  the  report  in 'Barroto  (c),  iti  .l»asi4  wffi^ 
dent  acknowledgment  for  that  piifcipo8e,'thongfa'^^suside 
^fter  the  action  bad  been>  oeanndnoedt  "bhtlwhctherift'bd 
oapisidi9r0d  as  A  distinct  promiseiorim^Klf  ae  evkbate^ 
a  promise,  it  was  a  dear' add  .compbeel  reifrbgiitiesi  Kif'ttio 
original  transaction,  ttnacocbi|ianied  by  ^aay  liestiictioii  or 
condition  as  to  the'time  oT  tdode  of  payfaient  ;-)fiirV'0«%e 
contrary^  the  defendant  expressed  faii8'readiaral'<o»f^piiy 
half  the  money.  But  the  ^aestion,  as  to  the  l^niimf  lb 
be  paid  by  liim ,  or  hid  ability  to  pay^  wAd Yiot^^miss^;  M 
the  Jury  returned  a  Terdict  for  the  dc(ietidatilllVafl^>  tM 
Court  granted  a  new  trial' generaHyi  Bttt,  idven^Miftidl^ 
ing  tiliS'to  hate  been  aaacknciwiedgAlieiit of  tbH  debl^l^fllM 
defendant,  it  is  only  eridence  from  whieh  m  ptonAiite*  wpuy 
may  be  inferred,  and  must  be  confined  to  the  tMe  d«lin|r 
which  the  debt  is  acknbwled^  to  be  d«ie,  «ia.'th^  ]^Hod 
between  such  acknowledgment  and  the  brigihal'e<ihb{de<^ 
ationk  In  Trtteman  v.  Fenion,  Lord  Mt$mfietd  intfe^^d'^A^ 
served  («0:  *^  What  was  said  in  the  argument  relative  t<9 
Uie  reviving  a  promise  at  law,  so  as  to  take  it  out  df  lh« 
statute  of  limitations^  is  very  true*    The  siightest-SK^UtNr^ 

(fl)  4  East,  699.  (c)  2  Burr.  1099. 

(fry  Bull.  Ni.  Pri.  7th  Edit   by         (rf)  Oowjk  648.     .  i '    M  I 
Bridgtnan,  149.  .nn  1 
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ledgment  has  been  held  sufficient;  as  sajrnig,  *  prove  y^ur 
dehtii  mud  IwUipay  yam/ — *  I  am  ready  to  aeeowtis  Tkui 
nothing  is  due  to  you:'  and  much  slighter  acknowled^^ 
ments  than  these  will  take  a  debt  out  of  the  statute:'* — ^yet, 
his  Lordship  does  not  go  the  length  of  saying,  that  these 
eocpressions  are  to  be  deemed  as  unconditional  promisett} 
nor  does  it  appear  whether  he  considered  the  acknowledg- 
ment as  setting  up  the  old  promise^  or  merely  as  evidence 
of  a  new  one:  if  only  the  latter,  the  promise  in  this  case 
must  be  taken  subject  to  its  qualification,  vizt  to  pay  when 
the  defendant  might  be  able  to  do  so.  In  HelUng^r^  Sham{a)f 
which  was. an  action  of  assumpsit^  by  an  attorney,  to  re^ 
cover  his  diarges  relative  to  the  grant  of  an  anmiitf, 
evidence  was  given  that  the  defendant  said,  be  thought- it 
had  been  settled  when<  the  annuity  was  granted;  Ib^t  thttt 
he  had  been  in  so  much  tronbje  since,  he  did  not  re» 
coUeet  any  thing  about  it;  ai&d  this  was  held  not  to  be  A 
sufficietit  acknowledgment  of  the  debt,  so  as  to  tfeike  It  dtit 
of  the  statute ;  and  was  not  to  be  left  to  the  Jury  as  et^eiioe 
of  the  admission  of  such  debt,  allhoogh  the  phuntiffproved 
that  his  bill  was  not  paid  at  the  time  of  gva»ting  the  siil« 
nuity  :--and  Lord  Qiief  Justice  Gibbs  sMi^hh  diffictrlt 
tg;  reconcUe  all  the  cases  which  hove  been  determined  oil 
tbif.  point.    It  is  prohaUe,  thalvif  the  Codrts  could  rs^ 
trace  the  stepd  wbieh  they  have  taken,,  they  would 'pt^i^ 
eeive  that  justice  would  have  been  better  consulted  by  k 
strict  adherence  to  thd  statute,  .without  consulting  th6 
particular  cases  of  individuals*'*.   The  rule  tobe  eolleened 
firom  all  the.  late  decinona  is^  that  an  acknowledgmetit  of  a 
d^bt  can.  only  be  <;onsidered  aa  evidenoe  irom  which  'a 
promise  may  be  inferred #  but  that  tt  docbhot  necessarily 
imply  a  promise*    In  A*  Court  v.  dves  (i)r  which  was  an 
action  of  (t^sux^psU  ft>r  meoey  lent,  the  defendant  jdead^ 


(a)  I  B.  Moore,  340 1  SiC,  7         W  Anie,  page   Ide?   S.  C.  3 
Taunt.  e08.  Bing.  329.  '  :  ' 
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ed  actio  nan  accr^vii  ififra  sex  unnMf  andyOn  being,  ^r- 
liestedf  he. said  to  the  sherMTs.officeri;^^! Jkiio:vi(  I  owje  fhe 
mpneyy  but  the  bill  I  gave  is  on  atbree^penny  stamps;  aod 
now  I  am  arrested!  will  n^er  pay  :*'  it  was. held,  that  this 
was  not  such  ^n  acknowledgKient  of  ^;  debt  ^9^  would 
tal^e  the  case  out  of  the  statute^  And'  Lord  Cbief  Juft* 
tjcj9  Best  said  (a):  '*  The.  Courts  have  heldy  thai  a  bare 
acknowledgment  of  t^  d^bt.  within  six.  y^arS|^ig  sufficient  to 
tal^e  a  case  out  of  t^e  statute,,  althou^unacooropadied 
by,  any  promise  to  pay*  I'bf^f  appears  to  n^e  to.  be.  .agaiost 
the  spirit  and  letter  of  tHe  act* .  Jf,  however^  a  particular 
construction  has  been  put.  upon  a  statute^  which  baa  been 
followed  by  a  long  an^^vu;iifQruf;aeries  of  decisions,  it  ought 
not  to  be  departed  frpmf r  tBut,  wheire  there  ^e  conflicting 
^utboritiesi^  or  \!H^ere  ithe  principles  oa  whijch  ^lose  au- 
thoritie^  are  foui^ded  appear  <^o|ab|tfuI,  we  ought  to  go 
back  to  the  fovintain-h^^jdi  andt^ke.^h^^^^ute  itself  for  our 
guide.  If  I  were  now  sit^ius  ^  ^  Court  of  Error,  I  think 
I  should  si^y,  that  any  ack^owledgipefiitpf  ft  deb^  although 
made  in  distinct  and  unqualified  ^rma,  woi,ild  not  dq[>riye 
the  party  making  it  of  the  protectipq  of  the  sjUftuI**'! — ^^The 
authority  of  Bryan  v.  Horseman  has  been  much  doubted 
in  several  subsequent  cases.^  A  man  may  acknawledgei  ]the 
existence  of  a  debt,  which  he  know3  himsc4f.)toi,fae  iociiT 
pf^pTe  of  paying.;  ^^,}}  is  i(;ouU;^ry  to  ^ei^e^Aud^Jrea^quto 
presume,  from  such  acknowledgme^,  t}iat  he.promiae^  ta 
pay.it.  Yet,  without  regarding  tjbie  circumstances  uo^r 
wtiich  ah  acknowkdjgpnent  might  have  b^^n.^aadajiAha 
Courts,  on  broo^  of  it,  have  fr^qjueutly  inferred  a  promise* 
But  there  are  several  ca«e9  from  .which  Um^yi  be  qelleqtt^ 
ea»  that  if  there  be  a^^  thii^  ^a^d^at  th^e.  time.thje:ac]f;fi^^^ 
le^i^nient  is  made,  which  pan.  repel,  ^tb/e^  infei;enc€  of  a 
promise,  a  bare  acknowled^;^nf  wUl^pp^.liake^a^^^^ 
of  the  statute.     In  JDickson  v.  Thofnson  Cb)f  }^  wa^  ruk4 

(a)  Ante,  204.  (b)  2  Show.  125. 


•.;■./     ■  ", !  • 


'Mr.  B^rjeKttt  VimgHan,  In  support  of  his  rule. — The 
adkhbwledgmcnt  by  the  deibndaiit  Was,  at  all  evcoUi 
a  i^oifiditioiial  pi'omise  to  pay  the  dcbtj  when  he  should 
lie- able;  and,  admitting  it  to  be  only  conditional,  yet, 
irl  fact,  it  was  altogether  urin'ecessary  that  any  promise 
should  hare  been  made:  ad  the  law  will  imply  a  pro- 
mis^' from  the  bare  acknowledgment  of  the  debt.  Be- 
sides, the  acknowledgment  w&s  made  within  six  years  from 
the  time  th^  original  debt  was  contracted.  The  principal 
queistion  raided  by  the  issue  is,  whether  the  plaintifTs 
cause  of  action  had  accrued  within  the  six  years.  In  cases 
vAiete^  the  drigihal  causd  of  action  has  expired  by  the 
effluxion  of  that  period,  a  new  promise  has  been  held  to 

(«)  2  Vent.  152. 
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by  Lord  Chief  Justice  Scroggs,  and  agreed  to  by  (Sbiih-  IB*^6.. 
set,  tlmtiLprolmie  of  payment  within  the  six  years,  thougli 
the  debt  were  contracted  long  before,  would  evade  the  stit- 
tute  i  but  that  confesHon,  or  only  acknowledgment  that  the 
Qdfendant  owed  the  plaintiff  so  much,  would  not  do  it: — 
and  in 'Bland  J.  Haselrig,  Lord  Chief  Justice  PoUexfen 
was  of  opinion  (a),  that  if  the  promise  were  renewed  with- 
in t}h<i  rix  years,  yet,  if  not  upon  a  new  consideration, 
h  should  not  bind: — the  reporter  adds  a  qucere,  **  for  the 
ccfimmon  practice  is,  upon  a  plea'  of  the  statute  of  limita- 
tio^B,  to  provie  only  a  renewing  the  promise,  without  any 
further  'Consideration;  but  d  bare  owning  the' debt  is  not 
Mken  to  be  sufficient.^  Here,  therefore,  although  the 
words  were  ispoken  by  the  ^fehdaVit  during  the  six 
y^arsj  they  can  have  no  other 'eftect  than  if  they  tia^ 
been  spoken  after  that  period;  and  if  they  are  to  be  con- 
sidered as  an  acknowledgment,  they  can  only  be  deemed 

evidence  from  whencfe  a  {irohiise  to  pay  may  be  infer- 

I   ■  ,      * 

r^d';  and  that  promise  must  be  taken  with  all  the  circum- 
stances'  and  conditions  annexed  to  it,  viz,  to  pay  as  sooi> 
as'ttie  defendant  was  abl(3  to  do  bd. 


,^ 


revive  it^  or  to  constitute  a  new  cause  of  actioi^.  Afchoiigli, 
in  Dean  v.  Crane  (a)^  which  was  an  acttott  6f  assumpsit 
!>y  an  executor,  on  a  promise  to  the  testator,  knd  the  de- 
fendant pleaded  the  statute,  it  was  held,  that  a  promise  to 
the  executor  within  six  years  could  not  be  giteii  in  evi- 
di^nc^;  yet  that  was  merely  a  question  of  variance:  but  h^, 
to(0' express  or  absolute  promise  was  neceskiryVfdr  if  ttie 
defendant  had  acknowledged  that  he  had  had  the  inreat, 
bifit  bad  said  he  would  hot  pay,  and  never  would  db  so, 
coiild  it  be 'cor^t^nded  that  he  inight  shelter  himself  be^ 
fabd  that  fitatetiient,  to  avoid  the  payment  6f  It  jt»t  d^bl^, 
which  he  haid  adbftted  to  be  dtle?  Ih  M<}imyifi^M'<v. 
Brooie{b),  where,  in  a  deed  between  th<6'deferidanft^atid 
li  third  person,  the  defendants  Acknowledged,  withfti  te(ix 
years,  the  existence  of  a  debt,  and  the  pl^kititHS  lArere 
wholly  strangers  to  the  deed:  it  was  lield,  thatthi^  was 
sufficient  to  take  the  cas^  otili  of  ihe  statiitfe;  oil  the 
giround,  that  the  legal  effect  of  an  acknowledglnalt  bf 
the  existence  of  a  debt  within  six  years;  is  suflSci^t  of 
itself  to  raise  a  promise  to  pay  the  debt.  '  :  -    ' 

[Lord  Chief  Justice  Best.—tii  Swarm  ^.  So-wetl^t), 
ih  assufnpsii  on  a  promissory' note,  th^  defeiraatit  plead- 
ed—JR(f«/,  the  general  is^ue;  and  ««eon<%,  the' 'statute 
of  limitations ;  but  there  was  no  plea  or  no^eef-^  Utt 
dtf;  abd  it  Was  i)!^6ved,' that;'  on 'tb^  plaihttffV^sbfeWkife 
the  defendant  the  note  within  ^k  yeart;  he'^aid^«'y6ta 
oWe  me  a  great  deal  mor^  money,  and  I  have  a  ^et  off 
against  it;  and  it  was  held  by  Mr.  Justice  B&yle^  arid 
Mr.  Justice  Holroi/d,  that  this  was  not  a  sufficient  ac- 
knowledgment within  six  years,  to  take  the  case  out  of  the 
statute ;  yet  I  thought  differently.] 

Ih  Thompsons.  Osborne  {d)\  the  promise  to  pay  'was 
clearly  conditional,  for  the  defendant  ^romtsed  to  p^y  a 
debt  by  instalments;  and  Lord  Ellenborough  held,  that  it 
was  sufficient  to  take  the  case  out  of  the  ftatute;}  as  it  was 

(«)  1  Salk.  Rep.  28.     '  (c)  2  Barn.^  Aid.  Jfil).' 

{h)  3  Bam  &  Aid.  141.  (</.  2  Siart.  ttep/bfiJ  ^ 
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ail  ^c)eiiQwIedgment  which  created  a  debt.  In  UurH  v. 
f^Qrker{a)y  bia  Juordship  drew  adUtinction  between  of* 
fiWHjmi  and  trespass:  holding  that  a  promise  cannot  b^ 
revjiyed  in  an  action  of  tort;  but  that,  in  (usumpHtf  tbf 
acknowledgment  of  a  debt  is  evidence  of  a  fresh  pror 
mfs^*  Although,  in  PiUatH  v.  Foster  (6),  where  an  ap*- 
t^n  fWa^  brought  agamst  A.  and  B.^  and  C.  his  wife, 
upipya  a  joiift  protnissory  note,  made  by  /(•«  and  C,  before 
her.  ip£^|rri4ge,,  and  the  promise  was  laid,  by  A.  and  C.  ber 
ibis  her  .marriage,  and  the  defendants  pleaded  tlie  4ta- 
t4(Et€^  whcreopon  issue  was  joined :  it  was  held,  that  an.  act- 
knowledgment  of  the  npte  by^.,  witbin  six  years,  but  a(; 
tec  th^  intermarriage  of  £.  apd  C„  was  not  evidence  Jp 
foppojrt  the  issue;  yet,  Lord  Chief  JusUce  Abbott  sfi^d, 
1^.  the  qiiestian  is,  whether  an  acknowledgment  inade  ^ith- 
ip  ,fAx,  ye9xa  operates  as  a  new  sul^s.tantive  promij^e,  or 
draws  down  the  original  promise  to  the  time  when  the  ac- 
knowledgment is  made;  in  Hutj^  t»  Parker ^  Lord  EUen^ 
borqugk  says,  that,  in  actions  of  aseumpsit^  an  acknow- 
ledgment of  the  debtu  evidence, of  a  fresh  promise*.  Jf 
thf^t  benot  so,  htttf  on  tlpe  contipary,  (.he  ackno^l^djgment 
is.  jtig(^ajiffi,^i€iffe^^f  d^^  dpijrn  thp  original  promi^ 
i^henyijn.an  action  by  an  exec^jtor  upon  pron^es  made  .to 
t^  testator,  evidepoe  of  a  promise  made  to  the  e^f^utpr 
urould  !8uppoi;t  the  issue.  But  the  reverse  of  this  propo- 
sition was  decided  in  Green  v.  Crane  {cy*  But  here, 
tbe^e  w^s  no  fresh  promise  necessary,  as  the  original  cause 
of  action  was  still  subsisting.  The  law  creates  a  liability,  and 
infeivs  a  promise  to  pay,  upon  the  bare  acknowledgment  of 
th^  existence  of  the  original  debt.  In  Frost  v.  Bengoug^  (c/), 
where,  to  an  action  on  a  promissory  note,  the  defendant 
pleaded  the  statute,  and  the  plaintifi*  gave  in  evidence  a 
letter, :  written  by  the  defendant  to  him,  stating  that  '  bu* 

{H)  I  Barn/*  AM.  «.  '  <rf)  8  E.Moore,  l«0;  fl.  tV  I 

(6)  1  Bvtt.  «t  Cress.  24S.  Biug.266.  ,,    ,. 
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siness  called  him  to  Liverpool,  but  should  he  befor^ui^^ 
in'UUi^^dVe¥itur^8|  the  plaintift*  niight  depend  on  s^^g 
hhxi  ^^t  Sfistol,  (the  ptace  of  the  plamtiflTs  residence),, 
otherwise,  that  he  ihUst  arrange  matters  with  huipi  as  iix" 
cmh^aiices  n^ouTd  permit;*  and  it  was  not  shewn  thftt  jthe 
letter  tefe^ed  to  any  other  transaction  between  tl^e  p^- 
tie^y  it  was  held,  that  it  was  property  left  to  Uie  Jury  to 
determine  whether  it  related  to  the  note,  so  as  to  amount 
to  a  sufficient  ad^nowledgment  to  take  the  case  out  of  the 
statute';  and  they  haVing  found  in  the  aflBrmatiye,  it  was.beld 
that  the  verdict  was  conclusive*  So  here,  the  acknowledge 
ment  of  the  debt  by  the  defendant  was  sufficient  tp  ahew 
that  a  cause' of  action  existed  to  the  plaintiff,  and  the  more 
especially'^d,  as  the  acknowledgment  wa3  made  withjin  the 
six'yiears,  iri  which  the  plaintiff*s  original  cause  of  actipn 
acctited:  aiid  in  Xeajper  v.  TaUon(a)f  where  the  defend-r 
ant  advndWledged  his  acceptance  of  a  bill^  and  saidvthat 
he'hdfd  been  liable,  but  that  he  was  not  liable  jthen,.  be- 
cause  it  was  out  of  date,  and  that  he  could  not  pi^.  i|,  k, 
was' not  in  his  power  to  pay  it;  this  was  held  sufficient  to 
take  the  case  out  of  the  statute.  And  Mr.  Justice  JE^ayiey^ 
said :'  ^'  It  waii  certainly  good  evidence  upon  an  account 
stated';  it  was  evidence  of  a  debt; — acknowledging  his  ac* 

ceptance,  and  that  he  has  not  paid  it,  creates  a  debt/' 

•  *    '  • 

Cur.  adv.  vuli. 

The  Court  being  divided  in  opinion,  delivered  their 
judgments  «ma<tf7i  as  follows: — 

Mr.  Justice  Gaselee. — This  was  an  action  of  iissump* 
sit,  for  meat  sold  and  delivered.  The  defendant  plead- 
ed the  general  issue,  and  that  the  plaintiff's  cause  of  ac- 
tion did  not  accrue  within  six  years;  to  which  the  plaintiff 
replied  a  promise  by  the  defendant  to  pay  within  six  years; 
on  which  issue  was  joined.     At  the  trial,  before  my  Lord 

(«)  16  East,  420. 
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Chief  Justice,  the  plaintiff  proved,  that  the  defendant,         \SS6. 
on  being   applied   to  for  payment,    about  three  years 
after  the  cause  of  action  accrued,  and  within  six  years 
of  the  commencement  of  the  action,  said,  that  it  was 
not  in  his  power  to  pay  then,  but  that  he  would  pay  as 
soon  as  he  was  able.     His  Lordship  nonsuited  the  plain* 
tiff,  on  the  ground  that  this  was  only  a  conditional  and  not 
an  absolute  promise  to  pay,     A  rule  nisi  to  set  aside  this 
nonsuit  was  granted,  and  cause  has  been  shewn  against  it. 
I  am  of  opinion,  that  the  nonsuit  was  pi'oper,  and  there- 
fore-that  the  rule  for  setting  it  aside  should  be  discharged. 
It  is  unnecessary  to  go  into  any  supposed  difference  or  dis- 
tinction between  a  promise  and  an  acknowledgment.     It 
has  no  where  been  held,  that  a  bare  acknowledgment  of  a 
debt,  qu(m  an  acknowledgment,  is  sufficient  to  revive  the 
debt;  it  is  only  evidence  from  which  a  new  promise  may 
be  implied :  but  there  must  be  a  new  promise.    The  first 
case  upon  the  subject  is  that  of  Heyling  v.  Hastings  (a); 
and  the  Court  there  considered  the  acknowledgment  as 
evidence  only  of  a  new  promise.     The  words  of  the  statute 
are,  *^  th^t  all  actions  upon  the  case  (other  than  for  slan- 
der); shall  be  commenced  and  sued  within  six  years  next 
after  the  cause  of  such  actions,  and  not  after. ^^ 

With  regard  to  every  spocies  of  action  except  that  of 
assumpsit^  it  has  been  held,  that  the  plaintiff  must  shew 
that  he  commenced  his  action  within  the  time  prescribed 
by  the  statute,  and  that  the  defendant  is  not  bound  to 
plead  that  the  six  years  have  expired.  It  is  difficult  to 
assign  a  reason  for  this  difference  in  the  action  of  assump^ 
sit;  and,  probably,  if  the  question  had  now  for  the  first 
time  arisen,  the  Court  would  be  disposed  to  extend  the 
rule  to  that  species  of  action  also;  but  it  is  now  too 
late  to  disturb  a  doctrine  that  has  so  long  obtained; 
for,   as  was  said  by  Mr.  Serjeant  Williams^  in  a  note 


(rt)  I  Ld.Rayra.389;  6'.C.Carth.      Hutt.  427;  Com.  Rep.  64. 
470;   I  Salk.  29;    12  Mofl  223; 


to  JM^dn  tr.  Harridg^  (a)^' **  k  k-now.,»9tfkd/>tli^ 

if  the  defieJEidafit  would  lake  ^dvanta^  ^f  ibb^etntute^  U>i« 

naees^ary  fcur  him  to  |>le«d  U^  aUbou^h  the  cau^  o£  action 

appears  oo  tbe  deckration  to  l»Ye  accrued  iii^warda  of 

<ix;yeara  before;  and  be  wiU  ju>t  be  permitted  to  ^ye  it  iff 

efideace on  the genesri issue,"  :      '     v .   >  [^    | 

The  maiii  que^ioa  the*  i*— Whether,  what  wafi;p4Jni 

the  defendaitf  in  t^  cases  was.oi:  i^&  uQt  ajoewpfpinls^  Iff 

ttetfUngY.rHoMi^H  i|ide^,  jdie  Court  beM,  t^at  ^rR^ 

SIPfHnise  pigbt  op^rsite  e»  a  seviyal  of  aa  old  pi)^  aUbQ))g|i 

not  oiad^  (0  the  pl^tiff;,aiid  that  a  coupf  if^  ad^fdw^W^lffl 

gopds  6oM:  tw  the  tes^atoTi  wa«  prayed  hj  a.  prw^/fffto  faj( 

inade  ta  tl|e  execptonng^e  than  BXf.  yesa&fifier.^pif)idp3^ 

cause  ofactjpoibada^cirued*  Yet^ahor^Iy  ff^ltyiadc^QO^ 

eith^  iuthecaseof  JQ«a»y.  CSrafi^(6),(wbich:fr^  d^dj^Tff 

th^.tbirdiye«r<^  Queen  Afm^yU^gtmg^^JJM         \K{V^ 

Uee» d^ter^iped  ^^%\m,^^^oiW^^m^^^l^^^^ 

had  beenwa4ci  b>^l»id^fendan^tp^tbe.pl^ii)ti^8  tes^aj^ 

above  m  ywr^  )Miwre  Uva^ctiou  jtNrp)iigl|^^  ^^  i^fff^j^ 

nw  1 1  upon  « {4^a  oS^  Mg  ii/^jaf^fnili  i|^<»^  ^(j^j^  fnffoff^^ 

triali  before  Lordphie(4u?tice;JEfpf^4  th(^»la^ 

de»9^.<rf  at  pypoji^e  ^laiJe  fOi]^^m  ]^, jthe,tdpfp|idaii^^ 

hisi  ^rresti ,  and !  )^fcre  jthe  bill .  i^jt^df    V^^  flHej|fi<% 

wa&-^l^hat]b^er ,  Jhe  evidence  .ffiainfaiued.  Ae,/^ec^^^pn^f. 

an4  ^heca^  of  Hjejfling  v,  ffa^tfngfiwjBLS,jffpTT^ 

the  purpose  ofsbewing  that  a  promiae  after  the  #p  ^^^ 

brought  th^  matter  qi^t  of  the  atatute;  but  that  a  m^^ac- 

knowledg^ent  of  ctwifig  the  debt  does  not  go  ae  far^  J^t< 

that  it  i^  evidence  of  a  promise.    The  report(3r,..in;a  ^q{p 

to  that  case,  states  that  the  decbration  was  on  a  promij^. 

made  to  the  testator,  and  the  promise  given  in  ey^denc|9 

wan  to  the  cxjecutor ;  and  that  the  Court  said^that  the;a^:. 

ecutor  might  declare  on  a  promise  to  himself: — yet  the  case 

was  adjourned;  and  afterwards,  upon  conference  with  ^Uthe 

Judges,  it  was  beld»  .'that  the  evidence  did  i^o(  mi^intain 

{a)  2  Wins.  Sauad.  63,  n.  6.  {b)  6  Mod.  309. 
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tfa^  deelaratioiir.  So,  in  Hiekmem  t.  Walker  (a);  Whercf 
tb^  statute  of  limitationa  was  pleaded  to  an  action  brdugM 
by  att  executor  on  a  promise  made  to  his  testator,  and  the 
plaintiff  replied  a  subsequent  promise  to  himself,  itifUs 
held  to  be  a  departure  in  pleading,  and  therefdre  bad  t  and 
Lord  Chief  Justice  Willes  said,  ''We  ate  df  opinion  ihat 
the  replication  is  not  good,  for  the  time  of  limitation  Mist 
be  computed  from  the  time  when  the  actioii  firat  a^tnielA 
to  the  testator,  and  not  from  th^  time  of  proting  the  wiK; 
The  proving  of  the  will  gave  no  new  cause  of  actiota, Hhtf 
therefore  the  tune  of  proving  (^  will  is  pi^rf^tl;^  Hitmiite^ 
riall  But  there  is  another  reasoh  abb'  ndt  irontloneA  by 
the  i^hsel;  because  all  the  prbmfib^  in  the^  d^kt-a^tdd- 
are  laid  to  be  made  to  the  testator ;  and  whei<^  tliey  M&' 
80,  it  was  held  in  the  case  of  Green  f.  eook^-{b)j  rd^' 
ported  by  the  name  of  D^m  v.  Crane  (e),  thkt  tn  ^k^cu^' 
tor  caimbt  give  evidence  of 'a  promise  to  him^lf  Within  dtit* 
yeard.**  This  case,  therefore,  cdnflrms  ihat  ^Dedn^W 
Crane;  and  the  point  sieems  tb  have  been  Admitted  in  the 
dlse  of  The  Executiorrs  of  the  Dtike  6(Afarlb6tfOHgh  v.  Widi^' 
mofeift),  whenre  libe  pkuhtiffii  d^ic^ried  as  e^ecHtcM^'oti  A' 
promise'  to  their'  tesktotr ;  khd  issui^  ^as  joined-  oh  a^pfetl 
of  the  subte  of  limiiaitibns ;  and  ib^  p!airitiffii''tt»vea' 
to  amend,  by  layitag  the  promis^  to  have  been  diade  td 
themselves,  were  flowed  to'  Ho  so,  on  paymehl  of  c6^, 
andlibeKy  to  th^  defend^t  to  plead  de  ikovo:  ItiSaretl 
v.  Wine  {e),  it  was  also  held,  that  evidence  of  art'  act^now- 
ledgment  by  the  defendant,  within  six  years,  of  an  old  ex* 
isting  debt  of  above  six  years  standing,  due  to  the  plajhi- 
tifi**s  intestate,  but  which  acknowledgment  was  made  after 
the  intestate's  death,  would  not  support  a  count  by  the  ad- 
ministrator, laying  the  promise  to  be  made  to  his  intestate; 

(«)  Wiles,  27.  (<0  -2  Sir.  890. 

(c)  I  Salk.  28;  6\C.6  Mod.  309- 


18-26^  and  Lord  Eltetiborough  there  said,  that  the  case  of  Green 
{br  Dettn)  v.  Crane,  was  decisive  in  support  of  the  objec- 
tidn.  In  Kinder  v.  Pam  (a),  which  was  ah  action  hy  the 
assighees  of  ah  insolvent  debtor,  to  recover  money  owin^ 
by  this  defendant  to  the  debtor,  before  his  insolvency,  anil 

the  money 

being  due  to  the  insolvent,  the  defendant  promised  to  pay 
it  to  the  plaLintiifs  as  assignees;  it  was  held  to.be  a  bad 
p]^;  'that  the  cause  of  action  first  accrued  to  the  insol- 
rent  bt^fb're  the  plaintiffs  became  assignees,  and  tnat  six 
^ars  had  elapsed  ailer  the  cause  of  action  first  accrued 
to  the  insolvent,  knd  before  the  suing  out  the  writ  of  the 
ptiintifls.  And'  Mr.  Justice  BuUef-  seemed  to  thin^k,  that 
tile  phiintiflF^  hiust  prove  ^n  express  promise  to  thei^elves 
at' the' trial.  The  case  of  Pidam  v.  Foster  {S)^,  turn- 
coupon  the  sdme  point.  There,  an  action  waslrouglit 
against  Poster,  and  Norris  ahd  his  wife,  upon  a  joint  pro- 
missory-note,  mad6  by  Phster  and  Norris*s  wife,  bef6i:e  her 
marriage,  and  the  promise  was  laid  by  Foster  and  Iforris*s 
wife,  before  marriage,  and  issue  was  joined  upon  a  plea  of 
actio  non  accrevit  infra  sex  annos;  proof  was  given  of  an  ac- 
knowledgikient  6f  tlie  debt,  by  Foster,  within  tlie  six  ySars: 
and  Lbrd  Chief  Justice  yfAAo// said :  '''This  qu(^sti6n  de- 
p^ds  upon  the  form  of  the  promise  laid  in  ttip  declaratiqn; 
that  is  not  immaterial,  because  a  promise  made  by  the  wife 
after  marriage  would  not  be  available.  Then  the  question 
is — whiether  an  acknowledgment  made  within  six  years, 
operates  as  a  new  substantive  promise,  or  draws  down  the 
origiifial  promise  to  the  time  when  the  acknowledgment  is. 
made.  In  Hurst  v.  Parker  (e),  Lord  Ellenborough  says, 
that,  in  actions  of  o^ftf^^tjoW/,  an  acknowledgment  of  the, 
debt  is  evidence  of  a  fresh  promise.  If  that  be  not  so, 
but,  on  the  contrary,  the  acknowledgment  is  to  have  the 


I    I 


in)  2  H.  BL  561.  (h)  1  Barn.  &  Crebs.  248. 

(c)  I  Barn.  &  Aid.  93. 
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effect  of  drawing  down  the  origiDa)  profnia«|\tliaP4fin.An  1886. 
action  by  ^n  executor  upon  promise?  made  to  the  t^3t^tQri 
evidence  of  a  promise  made  to  the  executor  would  9Up^ 
port  the  issue.  But  the  reverse  pf  thi^  propositiqu  wafi 
^ecided  in  Green  v.  Crane  {a).  That;  was  ^  aqtipn  o(^(^9* 
sumpsit  Ixy  an  executor,  upon  pronu^es  to  tb^  teslaton  TbQ 
defendtgit  pleaded  non  assumpsit, ififra  sea:  cu^nos^^und,  up« 
pn  evidence^  it  appeared,  that,  after  the  death  of  the  testis 
tpr,  and  after  six  years  from  the  time  of  (he  contract,  the 
defendant  acknowledged  the  debt  to  the  executor^  and 
promised  to  pay  it.  Lord  Chief  Justice . /^o/^  delivered 
the  resolution  of  the  Court,  and  said,  that  they  wer^  all 
oi^ppinion,  that  the  action  could,  npt  be/  ipaiptaiQed>  the 
proipise  being  made  to  the  executpr,  w^  so.  out  of  the  i»- 
8ue.  That  case  was  followed  by  sey0ral  others  qf  the  ^lune 
kind,  which  it  is  unnecessary' to  mention.  Thekist)¥^  ip 
the  Court  of  Common  Pleas,  Wctrd  "v.  Hunter  (^).  TJiat  vtaa 
an  ^fctio^  by  an  executrix,  on  promises  m^4<^  tp.tbe.testar 
tor — ^Plea,  statute  of  limitations*  Plaintiff  jrelied  upon  de« 
fendapt*s  having  said  to  her,  that  the  testator  alway9  pro- 
mised  not  to  distress  him  for  the  money.  The  plaintiff 
having  obtained  a  verdict,  a  motion  was  made,  .to  enter  a 
nonsuit ;  and  the  Court  :Baid,  when  the  County  determinedi . 
that  an  acknowledgment  is  evidence  of  a  new  prqmise  then 
nia469  i^  must  be  of  a  promise  made  by  a  person  corape^ 
tent  to  make  it,  and  to  a  person  who  is  in  existence  to  re*- 
ceive  it ;  and  the  rule  for  a  nonsuit  was  made;  absolute. 
That  case  was  determined  at  a  time  when  I^ord  Chief  Jus- 
tice Gibbs  presided  in  (he  Common  Pleas;  than  whomjao 
Judge  was  ever  more  perfectly  acquainted  with  the  rules 
of  pleading.*'  In  Pittam  y,  Foster ^  the  other  Judges  were  of 
the  same  opinon  with  the  Lord  Chief  Justice ;  and  it  was 
therefore  decided,  that  the  acknowledgment  of  the  defend- 

(a)  2  Ld.  Rayra.  1 101.  (h)  6Tai^t.  210. 
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I89fiu        vokPonj^er^  «iade<  withia  w%  jeavB,  but  after  tfaefiaartuEgA 

oiNmtiSi  iva8 not  e?tdenceto  support  the  is^e;; .       /' 

.   It  b  unnecessary  to  cite  more  decisions,  for  die  pur* 

poflie  of  sbei?kig  that  a  promise,  made  under  the  careuiip 

stances  of  the  present  case,  is  a  neve  pnttiM,  aDd  nolJt 

reviral  of  an  old  one;  and,  therefore,  that  it  must  be  oor- 

rectlj  declared  on,  accordiiig  to  the  fact,  for  the  aaine 

reason  that  a  promise  made  to  an  executor  will  not  j  sup 

port  a  declaration  alleging  a  promise  made  to^fafe  tesitaterv 

k  nuybe  said  indeed,  that  the  oases,  to:  which  I  hiiye 

rc^erred>  do  not  exactly  apply  to  the  present  in  '^point' of 

fact,'  but  they  are  the  same  in  principle;  which  is,  that  if  4l 

creditor  doesrBGittseektofeooTer  upoa  a&'4>r]ginal  promise^ 

biit  lipom  -M  newt  <one,  he  mutt  tidce  okre  tti  statf  etteh  mnr 

promise  traly  and  acomnitely  in. hia  dccbuistiehl./'*A  '}(m^ 

mise^il^  a  debtor  to  pay,  when^Jmifiiall  beiMOreertaiidy 

dfflfersmliterially^nidtoapiceiiiiaetorpaywhei^veqQested;  nor 

will  eridence  of  tho  fbniier  prMiiee  support  la)  deiAsfapallM 

founded  upon  the  l^tiskr^    In  other  word^  a  iiion^timid 

protiiise  to  pay  when  of  ability, 'CaniAot  be  giveniin-evidtnet^ 

linder  a  ddclaration'  iraaied  on  m,  generU  promise  ^o|tsy« 

InG'^v.iS'aA76j^<a)i  ^hert^toaplea  of  hifenoyjthef^hAl^ 

t^ replied  a  hew  promise  ^ifterfiill'agie^iattdlibe  oVMteAM 

wae  of  a  promise  ^  to  pay  wlieh  tlie  peny  wils  elblb  y  -Le^ 

Kenyon  saidt  *^This  is  ^not  an  abs^kilie  promise,  to  payV 

it  is,  !  when  he  isiable^^t  Iirebciiaber  «  €s^  beftyre-Iienl 

Man^ldf  m  Stqffbrdskir^f  m  whidihe  was  'of  4>piflio0, 

that  it  was  incumiieilt  on  the  pkintifFto  shew  thM^thede^ 

Sendant  was  of  ahilky  to  pay  at  the  time  tif  the  actkn 

brought."    In  Dmmes  v.  SnHih{b),  where  the  BefUdMl^ 

upon  being  applied  to  (br  payment  of  adebt  abore  six  yeare 

standing,  said  ^  *'  I  think  I  am  boiid  in  honour  to^pay  the 

money,  and  shall  pay  him  (tiie  plaintiif^^wbeii  i  ai^able." 

(a)  S  E«p*  Bsp.  169.  .  I  i  (*)  4  &iK.d6. 

...     >  . 
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Lord  Kemfcn  tgam  ruled,  that  it  was  ii  conditional  pronme  1826. 
only;  and  tliat  the' plaintiff  vas  bound  to  shew  tfaat^the 
defendant  was  then  of  sufficient  ability  to  pay;  adding, 
that  it  had  been  so  niled  before  by  Lord  Chief  Justice 
Eyre.  So,  in  Besford  v«  Satmders  (a),  where  a  bankrupt^ 
after  obtaining  his  certificate,  promised  to  pay  a  prior  debt 
when  he  woe  able;  in  a  general  indebUaius  aeeumpsitf 
brought  on  that  promise,  it  was  held,  that  the  plaintiff 
must  prove  the  ability  of  the  defendatit  to  pay«  .  >, 

There  are  other  Niei  Prius  cases,  subsequent  to  dboad  of 
Cole  r%  Saabf/t  and  Daviea  v.  Smith*  In  2hamsan  v,  Os* 
borne  (6),  which  was  an  action  of  asaumpait  by  a  seaman 
to  recover  wages;  and  the  defendant  pleaded!  the >:sta« 
tntei'tbe  plaintiff  relied  in  the  fimt  instance  ott(a;lettet 
writ^eit  by  the  jdefiendant,  in  which  be  stated  that  the  quea* 
tion.  oenceroing  thb  .ri^ht  to.  wages,  under ^  the.  circumstan* 
oes.of  the  CfMe>  was  then  pending  in  the  Houeettf  Lords  ^ 
and^  ihat.jf  that  case  should  be:  deoided .  againat /die  Ajq* 
feudmxti.aU  the  weges  due  wbuldbe  paid;  andA'copy.of 
tfae^itidgyMnt  ibr  the  plaintiff  ia  the  case  before  the  JEAMrtcr 
12^ J^offff^^wat.prdduoed;  it  was  objected  £ar  the  defi^nd* 
antv  tjbit  ih^.  opocial  icdunts  alleged  an  abtfolute  contract^ 
aiBidWtta  oekiditionai.one»  isuch  as  was  prored  ia evidence; 
4lld,  }tq  talbe  4be  case,  out  of  tfae  statute,  it  r wops  ptnovied^ 
(bat;  a  pcevjou^  applicaition  had  been  umde  to  the  d^ 
&ndant  for  payment,  and  .that<  the  .defendant  had  then 
stated  that  he  was  in  embarrasaed  chrcomstances^  but  tfaWt 
if4ime  w«xe  git  en,  he  would  pay  the  debt,  by  instafaueatsis 
wn^ljotd-EUenboarough  was  of  opinion,  that  a  promiae  to 
pay  the  debt  by  instalments  was  sufficient  to  take  the 

case  out  of  the  statute.  Theca8eofZoi»0^iv«l%£Aef;9J/^(oX 
was  somewhat  similar, .  There^  when  a  demand  was  made  bjr 
a  seaman  on.  the  owner  of  f  ahipfor  wageis,.  Hvhich  bad  ae« 

(fl)  ,2  H.  Dl.  1 16.  (b)  2  Stark.  Rep.  98. 

(c)  4  Camp.  185. 
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1826.  crued  during  an  embargo,  he  said,  ''  if  others  paid,  he 
should  do  the  same  :'*  and  it  was  contended  for  the  de- 
fendant^ that  this  was  no  promise  to  take  the  case  out  of 
the  statute ;  and  that  it  was,  at  any  rate,  incumbent  on  the 
phuntiff  to  shew  that  others  had  paid.  But  Lord  EUen- 
borough  said :  **  I  think  this  amounts  to  an  acknowledg- 
ment, on  which  the  law  implies  a  promise.  The  de- 
fendant did  not  say  that  he  had  paid  the  wages;  but, 
on  the  contrary,  he  admitted  that  they  were  unpaid. 
He  only  expressed  doubts  on  the  law  of  the  question, 
which  has  been  finally  decided  against  him."  So,  in 
Gregory  v.  Parker  (a),  which  was  an  action  against  a 
husband  for  goods  supplied  to  his  wife  for  her  accom- 
modation, while  he  occasionally  visited  her,  hb  Lordship 
held,  that  a  letter  written  by  the  wife,  acknowledging  the 
debt  within  six  years,  was  admissible  evidence  to  take  the 
case  out  of  the  statute.  But  in  A^Court  v.  Cross,  Lord 
Chief  Justice  Best  said  (b):  '^  Although  the  Courts  have 
held,  that  a  bare  acknowledgment  of  a  debt  within  six 
years  is  sufficient  to  take  a  case  out  of  the  statute,  al- 
though unaccompanied  by  any  promise  to  pay,  that  ap- 
pears to  me  to  be  against  the  spirit  and  letter  of  the  act.** 
With  that  opinion  I  fully  concur;  and  I  think  that  what 
was  said  by  the  defendant  in  this  case,  amounts  to  a 
conditional  promise  only,  and  should  have  been  declar- 
ed upon  as  such. 

But  it  has  been  said,  that  there  is  a  wide  distinction  be- 
tween a  promise  made  before  the  expiration  of  the  six 
years  from  the  time  the  cause  of  action  originally  accrued, 
and  a  promise  made  after  the  six  years  had  elapsed :  1 
confess  I  do  not  think  that  this  distinction  is  well  found- 
ed. It  has  been  said  also,  that  if,  at.  the  time  when  the 
new  promise  is  made,  the  statute  has  not  attached,  the 


{n)  1  Camp.  394.  (6)  Ante,  204. 
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Mr.  Justice  Burrouoh, — I  hope,  that  when  a  case  of 
sufficient  importance  arises  upon  this  branch  of  the  sta- 
tute, at  Nisi  PriMSf  it  may  be  tiumed  into  a  special  case. 
But  it  appears  to  me,  that  the  facts  in  this  case  remove 
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fiarty  has  no  right  to  add  fresh  terms  to  the  original  1686. 
contract;'  and  that  he  is  not  bound  by  such  promise  dur- 
ing the  six  years;  for  that,  if  within  that  titne,  the  plidntifF 
should  commence  his  action,  he  would  bring  it  upon  the 
6rigmal  contract,  and  not  rely  upon  the  subsequent  pro- 
mise. This  position  is  undoubtedly  correct ;  but  here  the 
six  years  bad  expired  before  the  actbn  was  brought; 
the  cause  of  action  was  therefore  gone,  unless  it  were  re- 
vived. Although  the  defendant,  by  a  new  promise,  might 
have  prolonged  the  duration  of  his  liability  beyond  the 
six  years,  yet,  if  the  plaintiflT  would  avail  himsdf  of  such 
new  promise,  he  must  declare  upon  it  in  the  terms^  in 
which  it  was  made.  Although  it  was  formerly  said,  that 
it  was  unfair  and  dishonest  in  a  defendant  to  take  advan- 
tage of  this  statute,  yet,  this  is  not  now  the  case,  for  all 
the  Courts  have  lately  been  of  opinion,  that  this  is'a'  highly 
liseful  and  beneficial  statute. 

'  '■  I  shall  conclude  in  the  words  of  Mr.  Serjeant  WUlianis, 
in  his  elaborate  note  to  the  case  of  Hodsden  v.  Hur- 
Hdge,  "  After  all,  it  might  perha]ps  have  been  as  well, 
if  the  letter  of  the  statute  had  been  strictly  adhered  to; 
it  is  an  extremely  beneficial  law,  on  which,  as  it  has  been 
observed,  the  security  of  all  men  depends,  and  is  there- 
fore to  be  favoured.  Crreen  v.  Seviti  (a).  And  although 
it  will  now  and  then  prevent  a  man  from  recovering  an 
honest  debt,  yet  it  is  his  own  fault  that  he  postponed  his 
action  so  long;  besides  which,  the  permitting  of  evidence 
of  promises  and  acknowledgments  within  the  six  years, 
seems  to  be  a  dangerous  inlet  to  perjury.**        -     ' 


(a)  2  Salk.  421-2. 

VOL.  XI.  P  P 
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1826.  all  doubt.  They  are  Portly  th^&e :  In  1818,  the  plainlifi;  a 
butcher,  sold  meat  to  the  defendant;  in  1822,  or  182S,  m 
a  conversation  between  the  plaintiff's  son  and  the  defend- 
ant, the  latter  acknowledged  that  he  was  indebted  to  the 
plaintiff  in  the  sum  of  16/.  2s.  Sd.;  but  said,  that  he  could 
not  pay  it  then,  but  that  he  would  do  so  as  soon  as  he  was 
able.  This  was  about  four  years  after  the  original  debt  was 
contracted ;  that  debt,  therefore,  was  still  alive ;  and  the  ac- 
tion was  commenced  within  six  years  from  the  time  of  such 
acknowledgment,  although  more  than  that  period  had 
elapsed  from  the  time  the  goods  were  supplied ;  and  yet 
this  is  said  to  be  a  conditional  promise  to  pay.  Sup- 
pose, that,  the  day  after  this  promise  had  been  made, 
the  plaintiff  had  brought  his  action  on  an  account 
stated,  there  can  be  no  doubt,  but  that  this  acknowledg- 
ment would  have  been  sufficient  to  have  proved  the  ex- 
istence of  the  debt;  and  an  action  founded  upon  such 
acknowledgment  would,  in  my  opinion,  have  been  main- 
tainable to  the  end  of  the  six  years  after  such  acknow- 
ledgment. The  defendant  could  not  have  pleaded  ac^io  non 
ticcretit  infra  sex  annos,  as  the  action,  in  fact,  accrued 
at  the  time  the  promise  was  made,  and  continued  from 
that  time  to  the  expiration  of  the  six  years  after  the  ac- 
knowledgment Nor  can  I  consider  this  at  all  in  the  na* 
ture  of  a  conditional  acknowledgment :  '^  I  will  pay  you 
when  I  am  able,"  although  it  may  be  a  conditional  pro^ 
nUse,  still  it  is  a  clear  acknowledgment  that  a  debt  is  due; 
and,  from  such  an  acknowledgment,  the  law  will  imply  a 
promise.  But,  at  the  time  of  the  acknowledgment,  the 
plaintiff's  original  claim  being  still  alive,  there  was  no 
necessity  for  any  acknowledgment,  although,  from  it,  a 
new  and  lawful  cause  of  action  arose  to  the  plaintiff. 
But,  on  the  issue  of  actio  non  accrevk  infra  sex  amms,  I 
think  the  action  might  have  been  maintained,  although 
there  was  no  direct  promise  to  pay,  but  only  an  acknow- 
ledgment of  a  pre-existing  debt. 
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Where  an  acknowledgment  of  a  debt  is  made  within  1826. 
the  six  years,  it  is  very  different  from  an  acknowledgment 
made  after  the  expiration  of  that  period ;  as  the  former 
keeps  the  debt  alive:  and,  in  this  case,  the  promise  or 
acknowledgment  was  made  during  the  existence  of  the 
original  demand  or  cause  of  action,  and  therefore  the 
condition  annexed  was  of  no  effect.  In  Heyling  v. 
Hastings  (a).  Lord  Chief  Justice  Holt  said,  ''  There 
18  a  difference,  where  the  six  years  are  expired  before 
the  making  of  such  conditional  promise,  and  where  they 
are  not;  because  the  contract,  not  being  barred  by  the 
statute,  has  no  need  of  so  much  assistance  to  continue  it, 
as  it  must  have  to  revive  it,  if  it  had  been  once  absolutely 
destroyed."  This  appears  to  me  to  be  a  very  material  and 
important  observation;  for  here  the  original  contract  re- 
mained in  the  same  state  as  it  did  before  the  acknowledg- 
ment was  made  by  the  defendant ;  and  whether  the  plain- 
tiff brought  his  action  on  the  original  contract,  or  upon  an 
account  stated,  he  was  not  barred  by  the  statute  of  Umi- 
tations,  as  the  acknowledgment  had  been  made  within  six 
years  from  the  time  of  the  delivery  of  the  goods. 

There  is  a  wide  distinction  between  this  case,  and  that 
of  Cole  V.  Saxby  (b) ;  for,  there,  infancy  was  a  good  bar  to 
the  action  until  the  contrary  was  shewn :  the  original  con- 
tract was  a  nullity,  the  defendant  being  an  infant  at  the 
time  it  was  made ;  but  the  promise,  after  he  became  of  age, 
was  a  new  obUgation,  and  consequently  was  to  be  taken 
with  its  new  condition ;  and  therefore  the  proof  of  a  mere 
conditional  promise  falsified  the  replication,  which  alleged 
a  new  promise  in  general  terms.  In  Davies  v.  Smith  (c), 
the  new  promise  was  made  more  than  six  years  after  the 
original  contract ;  and,  being  conditional,  it  undoubtedly 
ought  to  have  been  treated  as  such:  there  seems,  there- 

(a)  1  Ld.  Raym.  389.        (b)  3  Esp.  Rep.  169.     (c)  4  Esp.  Rep.  36. 
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1826.  fore^  to  be  a  solid  and  well-founded  distinction  between 
an  acknowledgment  or  promise  made  before  the  expira- 
tion of  the  six  years,  and  an  acknowledgment  made  af- 
terwards. Here,  there  does  not,  in  fact,  seem  to  be  any 
necessity  for  a  promise  at  all;  as  a  promise  is  implied  and 
created  from  an  acknowledgment  of  the  existence  of 
the  debt,  and  its  remaining  unpaid;  and  a  bare  ac- 
knowledgment is  sufficient  to  keep  an  existing  debt  alive : 
for,  in  an  action  of  debt  to  recover  the  price  of  goods 
sold,  a  promise  may  be  implied  from  an  acknowledgment, 
the  debt  being  available  to  the  plaintiff  at  the  time  such 
acknowledgment  was  made. 

On  these  grounds,  I  am  of  opinion,  that  the  plaintiff  is 
entitled  to  a  verdict. 

Mr.  Justice  Park. — It  has  been  truly  observed,  that 
the  conflicting  decisions  to  be  found  in  our  reports,  upon 
this  branch  of  the  statute  of  limitations,  reflect  no  parti- 
cular credit  upon  Westminster  Hall;  and  I  am  very  glad 
that  the  Courts  of  law  seem  inclined,  as  far  as  possible,  to 
retrace  their  steps,  and  to  get  back  to  the  plain  construe* 
tion  of  the  statute.  Having  that  view  myself,  I  was  happy 
to  concur  with  the  other  Judges  of  this  Court,  in  the  last 
Michaelmas  Term,  in  the  case  of  A' Court  v.  Crossed),  in 
endeavouring  to  assist  in  so  desirable  an  object.  In  what 
I  am  now  about  to  say  very  shortly  upon  the  case  at  bar, 
I  do  not  consider  myself  as  trenching,  at  least,  I  am  sure  I 
do  not  mean  to  trench,  upon  that  decision.  Indeed,  in 
delivering  my  opinion  here  against  the  defendant,  I  do 
not  trouble  myself  with  any  of  the  conflicting  cases,  which 
have  heretofore  been  decided ;  for  this  case  depends  upon 
its  own  peculiar  circumstances,  and  particularly  on  the 
time  when  the  promise  was  made.    If,  however,  contrary 

{a)Ant^,p.  198. 
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to  my  intention,  another  case  is  added  to  the  number  1826. 
of  inconsistencies  which  already  crowd  our  books  upoh 
this  subject;  it  will  render  the  duty  more  imperious,  when- 
ever a  case  of  sufficient  value  occurs,  to  have  all  these 
matters  put  upon  record,  that  we  may  have  one  rule  of 
sound  judgment  from  the  highest  tribunal,  upon  this  fre- 
quently recurring  subject. 

The  facts  of  this  case  may  be  given  in  a  few  words :  To 
an  action  for  butcher's  meat  sold,  there  is  a  plea  of  the 
general  issue,  and  also  of  the  statute  of  limitations.  The 
meat  was  delivered  in  1817  and  1818;  and,  if  nothing 
more  could  be  stated,  the  statute  of  limitations  had  clearly 
run  upon  the  demand ;  but,  within  two  or  three  years,  cer- 
tainly within  six  years,  from  the  delivery  of  the  meat,  the 
defendant,  on  being  applied  to  for  payment,  said,  it  teas 
not  in  his  power  to  pay  for  it  then ;  but,  as  soon  as  it  w{$s, 
he  would.  Here  is  a  promise ;  but  I  admit,  it  is  a  condi- 
tional one ;  and  1  admit  also,  that,  if  the  statute  had  run, 
that  is,  if  six  years  had  expired  before  that  promise  (be- 
ing a  conditional  one)  was  made,  the  debt  only  would 
have  been  recoverable  on  proof  of  the  defendant's  ability 
to  pay,  upon  the  authority  of  the  case  of  Davies  v.  Smith  (a). 
But  hero  the  promise  to  pay  was  made  before  the  sta- 
tute had  run,  at  a  time  when  the  defendant  had  no  right, 
as  I  think,  to  annex  any  condition;  at  least,  the  condi- 
tion, so  annexed,  could  be  of  no  avail  during  the  six 
years ;  for  it  is  evident  that,  notwithstanding  the  defend- 
ant might  choose  to  clog  his  promise  with  a  condition, 
the  plaintiff  might  have  sued  him  at  any  time  within  six 
years;  and,  without  going  into  the  original c  onsideration 
of  the  goods  sold  and  delivered,  he  might  have  recovered 
upon  proof  of  this  conditional  promise.  This,  I  am  sure, 
is   every   day's  practice  at   Nisi   Prius,   in   undefended 

(a)  4  Esp.  3«. 
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1926.  causesi  where  proof  is  given  of  the  defendant  having  fail, 
"  I  wish  to  pay,  and  I  will,  if  I  am  ever  able/*  or  other 
expressions  of  the  like  nature;  and  yet  the  plaintiff  i^ 
covers  without  proof  of  the  defendant's  ability.  For 
illustration — suppose  a  man  has  given  a  promiaaory  nota^ 
payable  in  two  months,  and  has  not  paid  it  at  tk 
end  of  this  time;  but,  in  about  a  year,  pays  inteiot, 
which  is  indorsed  upon  the  note  by  consent  of  bodi 
parties;  I  will  suppose  that  the  same  proceeding  takn 
place  in  the  second,  third,  fourth,  and  fifth  years:  I  tiike 
it  for  granted,  it  will  be  conceded  to  me,  that  an  actios 
brought  at  any  time  toithin  six  years  from  ike  last  m- 
dorsementy  though  perhaps  ten  years  after  the  date  of 
the  original  note,  would  not  be  barred.  This  is  also  ex- 
actly the  case  of  mutual  accounts  between  parties^  wbeie 
every  new  item  and  credit  in  the  account,  given  by  the 
one  party  to  the  other,  is  an  admission  of  there  beipg 
some  unsettled  account  between  them,  the  amount  of 
which  is  to  be  afterwards  ascertained ;  and  any  act,  which 
the  Jury  may  consider  as  an  acknowledgment  of  its  beiqg 
an  open  account,  is  sufficient  to  take  it  out  of  the  star 
tute :  and  in  Cranch  v.  Kirkman  (a),  the  exception  in  the 
statute,  as  to  merchant's  accounts,  was  held  not  to  be 
strictly  confined  to  persons  of  that  description. 

But  the  case  I  have  hitherto  put,  as  to  the  indorsement 
on  a  note,  I  admit  has  been  upon  a  mere  payment  of  in- 
terest, without  any  condition  annexed.  It  does  not  seem 
to  me,  however,  that  if  in  each  year^  when  those  payments 
were  respectively  made,  there  were  added  to  the  indor9e- 
ment,  the  words,  *  Next  year  I  will  pay  principal  and  in- 
terest, if  I  am  ahle^  any  difference  in  law  would  exist  be- 
tween the  cases.  There  is  the  promise  to  pay  what  by  law 
the  defendant  was  at  that  time  bound  to  pay ;  and  as  the  coih 

(a)  Peake,  N.  P.  C.  121,  3rd  Edit.  164. 
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dition  as  to  his  ability  would  not  prevent  the  immediate  en-  1826^ 
forcement  of  the  demand  within  the  six  years,  it  ought  not 
to  affect  a  clear  acknowledgment  of  the  debt,  with  a  pro- 
fMse  totcked  to  it,  although  clogged  with  a  condition, 
which,  at  the  time  it  was  added,  the  party  had  no  right  to 
impose.  Therefore,  the  presumption  raised  by  the  sta- 
tute, from  lapse  of  time,  is  here  rebutted  by  a  promise  to 
pay  before  the  six  years  had  expired ;  and  though  there 
was  a  condition  annexed,  it  is  a  clear  recognition  that  the 
debt  was  not  satisfied  or  paid,  when  the  conditional  pro- 
mise was  made«  The  nearest  case  to  the  present,  which 
I  have  found,  is  that  of  Thompson  v.  Osborne  {a)^  where 
Lord  EUenborough  held — That  a  promise  by  a  defendant 
to  pay  a  debt  by  instalments^  if  time  were  given  him,  took 
the  case  out  of  the  statute,  and  this  even  after  the  statute 
had  run.  I  will  not  trouble  the  Court  with  quoting  other 
cases;  for,  having  looked  at  many,  I  thought  it  would  have 
been  an  idle  parade,  and  a  great  waste  of  time,  to  run 
through  a  bead-roll,  when  not  one  of  them  has  the  dis- 
tinguishing feature  of  the  present  case,  upon  which  I  rely; 
namely,  a  promise,  though  burdened  with  a  condition, 
within  that  period  when  the  promise  might  avail  the 
plaintiff,  though  the  condition  might  work  him  no  injury, 
nor  delay  his  immediate  remedy.  I  wish  it  to  be  under- 
stood fully,  that  I  strongly  rely  upon  a  promise  accom- 
panying the  acknowledgment.  I  am  not  arrogant  or  pre- 
sumptuous enough,  especially  as  my  brother  Gaselee  has 
already  expressed  his  opinion  to  be  in  favour  of  the  defend- 
ant, and  I  am  also  to  be  encountered  by  that  of  my  Lord 
Chief  Justice,  to  suppose  that  I  am  right;  but,  under  my 
present  conscientious,  and  not  hasty  impression,  I  think 
this  nonsuit  ought  to  be  set  aside :  however,  as  the  Court 
are  equally  divided,  of  course  it  cannot  be  disturbed. 

(ri)  2  Stark.  Rep.  98. 
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1826.  Lord  Chief  Justice  Best. — After  the  elaborate  judg- 

ment pronounced  by  my  brother  Gaselee,  it  will  be  unne- 
cessary for  me  to  say  much  more  than  that  I  entirely  con- 
cur with  him ;  I  shall  not  therefore  trouble  the  Court  by 
going  through  all  the  cases  upon  the  subject. 
.  The  two  best  statutes  in  our  books  are  the  statute  of 
frauds  and  the  statute  of  limitations ;  but  it  has  unfortunate- 
ly happened,  that  various  Judges  have  taken  a  very  differ- 
rent  view  of  the  policy  of  those  statutes  from  that  which  was 
apparently  intended  by  the  Legislature  at  the  time  they  were 
passed ;  and,  until  lately,  there  has  been  a  struggle  in  West- 
minster Hall  to  get  rid  altogether  of  the  beneficial  effect 
of  those  statutes.  In  delivering  my  present  opinion,  I  shall 
endeavour,  as  much  as  possible,  to  act  as  the  Legislature 
seemingly  intended. 

If  we  trace  the  progress  of  opinion  upon  this  subject,  we 
shall  find  that  the  earliest  cases  were  in  strict  conformity 
to  tiie  statute.  In  Dickson  v.  Thompson  (a).  Lord  Chief 
Justice  ScroggSf  with  the  assent  of  all  the  bar,  ruled,  that 
a  promise  of  payment  within  the  six  years,  thoiigh  the 
debt  were  contracted  long  before,  would  evade  the  sta- 
tute; but  that  confession^  or  only  acknowleclgfnentf  thsit 
the  defendant  owed  the  plaintiff*  so  much,  would  not 
do  it.  In  Biiss  v.  Smith  (b).  Lord  Chief  Justice  Hale  so 
ruled,  on  the  ground  that  the  acknowledgment  of  the  debt 
was  no  more  than  was  done  by  the  plea ;  but  that  there 
must  be  a  new  promise  of  the  debt  within  six  years, 
to  make  the  action  hold.  In  Lacon  v.  Briggs,  Lord 
Hardwicke  said  {c) — "  There  must  he  a  direct  admission  oi 
a  debt,  to  take  it  out  of  the  statute;  though  there  have 
been  several  cases  at  law,  where  this  has  not  been  held 
sufficient,  unless  il  is  likewise  attended  with  an  cxjiress 

{a)  2  Show.  125.  T.  (b)  63,  Vol.  12,  p.  229. 

f  6)  Vinefb  Abridg.  tit.  Evidencty        (c)  3  Atk.  107- 
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promise  to  pay;  but  that  may  be  rather  too  hard."  The  1826. 
case  of  Heyling  v.  Hastings ^  which  is  reported  in  so  many 
different  books,  is  one  of  great  authority,  as  it  was  decid- 
ed by  all  the  Judges  but  one,  after  much  consultation; 
and  that  decision  ought  to  have  due  weight  with  us  in  the 
present  case.  It  was  there  held  (a),  that  an  acknowledg- 
ment of  a  debt  within  six  years  would  not  amount  to  a 
new  promise  to  bring  it  out  of  the  statute;  but  that  it  was 
only  evidence  of  a  promise. 

After  this,  equity  lawyers  came  into  our  common  law 
Courts :  Lord  Mansfield  and  Lord  Loughborough  brought 
with  them  equitable  notions  of  the  statute  of  limitations; 
and  they  adopted  these  notions  as  a  rule  of  law,  instead  of 
relying  upon  the  words  of  the  statute.  In  Trueman  v.  Fenion 
Lord  Mansfield  said  (6) — **  The  sUghtest  acknowledgment 
has  been  held  sufficient  to  take  the  case  out  of  the  sta- 
tute, as  saying,  *  prove  your  debt,  and  I  will  pay  you,* — '  / 
am  ready  to  account,  but  nothing  is  due  to  you  .*'  and  much 
sUghter  acknowledgments  than  these  will  take  a  debt  out 
of  the  statute  ;**  and  in  Yea  v.  Fouraker  (c),  his  Lordship, 
with  the  concurrence  of  the  rest  of  the  Court,  decided^ 
without  argument,  that  an  acknowledgment  of  the  debt, 
even  after  the  commencement  of  the  action,  took  it  out  of 
the  statute.  Lord  Loughborough  entertained  the  same 
opinion,  and  subsequently  other  Judges,  until  at  length 
an  extraordinary  decision  took  place  in  the  Court  ot  King's 
Bench,  viz.  that,  upon  a  refusal  by  the  defendant  to  pay, 
a  promise  might  be  impUed,  that  he  would  pay;  for,  in 
Dowthwaite  v.  Tibbut  {d),  where^  upon  demand  made  of 
payment  of  seamen's  wages,  accrued  during  the  Russian 
embargo,  the  defendant  answered,  '  that  he  would  not 
pay;  there  were  none  paid;  and  he  did  not  mean  to  pay, 

(a)  1  Ld.  Raym.  421.  (c)  2  Burr.  1099. 

(6)  Cowp.  548.  {d)  5  Mau.  &  Selw.  75. 
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j^^'^      unless  obfiged :'  this  was  held  to  be  sufficieiit  to  take  the 
case  out  of  the  statute. 

The  Court  of  Common  Pleas  first  held  a  contrary  doctrine 
in  Hettings  v.  Shaw,  where  Lord  Chief  Justice  Gibbs  points 
out  three  cases  (a)  in  which  the  defendant  was  not  entitled 
to  the  protection  of  the  statute.     First — Where  the  de- 
fendant acknowledges  a  debt  to  have  been  due  to  the  phun- 
tiff,  but  that  it  was  discharged  by  lapse  of  time.    Second* 
ly,  where  a  defendant  admits  the  existence  of  a  debt,  but 
claims  his  discharge  under  a  written  instrument,  to  which  he 
with  precision  refers,  but  which  does  not  amount  to  a  le« 
gal  discharge,  he  is  bound  by  such  admission,  as  he  there- 
by precludes  all  possibility  of  any  other  payment,  unless 
what  the  instrument  affords.    ThirMy,  where  a  defendant 
challenges  a  plaintiff  to  a  certain  species  of  proof,  viz. 
that  he  would  satisfy  the  plaintiff,  as  he  could  produce  his 
receipt,  he  is  bound  to  produce  such  receipt.    The  pre- 
sent case  docs  not  come  within  the  principle  of  either  of 
these.    AH  the  decisions  upon  tlie  subject  came  under 
the  consideration  of  this  Court,  in  the  late  case  of  A^  Court 
V.  Cross,  in  which  my  opinion  received  the  approbation 
of  my  brother  Park :   and,  afler  a  due  re-consideration 
of  that  case,  I  still  think,  that  the  conclusion  we  then  came 
to,  was  fully  warranted  by  preceding  decisions.    I  there 
said  {h),  that  '^  although  there  might  be  cases  where  a 
mere   acknowledgment   had   been   deemed  sufficient  to 
amount  to  evidence,  on  which  a  Court  might  presume  a 
promise  to  pay,  yet,  if  any  thing  were  said  at  the  time  to 
repel  the  inference  of  a  promise,  it  is  too  much  to  say 
that  it  would  revive  the  debt,  so  as  to  bring  the  case  with^ 
in  the  operation  of  the  statute."     I  shall  adhere  to  that 
opinion,  until  the  House  of  Lords  pronounce  that  I  am 
wrong. 

(rt)  I  B.  Moore,  344.  (6)  Ante,  205. 
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Having  disposed  of  the  cases,  I  now  come  to  the      ^  \926^ 
statute  itself.     Wherever  the  language  of  a  statute  is 
plain  and  intelligiblev  we  are  bound  to  adhere  to  it — 
and  if  there  happen  to  have  arisen  a  series  of  conflicting 
decisions  upon  its  construction^  we  are  the  more  espe- 
cially bound  to  exercise  our  common  sense,  as  to  its  true 
meaning  and  exposition.    Without  the  decisions  to  which 
we  have  been  referred,  no  one  could  read  the  statute 
of  limitations,  and  not  admit  that   the  present  action 
cannot  be  maintained.    It  has  been  said,  that  the  object 
of  the  Legislature  in  passing  the  act,  was  to   protect 
people  who  had  lost  the  evidence  of  their  payments; 
but,  on  inquiring  into  the  history  of  the  act,  we  shall  find 
that  this  position  is  not  warranted.     The  act  itself  affords 
evidence  to  the  contrary ;  the  title  of  itu — **  An  act  for  li« 
mitation  of  actions,  and  for  avoiding  of  suits  in  law.** 
The  preamble  is — *'  For  quieting  of  men's  estates,  and 
avoiding  of  suits."    In  ejectment,  after  twenty  years  have 
expired,  the  cause  of  action  cannot  be  revived  by  any  sub- 
sequent acknowledgment  of  the  party.     The  words  of  the 
third  section  are,  *'  That  all  actions  of  trespass,  &c.,  (nam- 
ing various  actions),  shall  be  commenced  and  sued  within 
the  time  and  limitation  thereafter  expressed,  and  not  af-- 
ter;  that  is  to  say,  actions  upon  the  case  (other  than  for 
slander),  within  six  years  next  after  the  cause  of  such  ac- 
tions or  suit,  and  not  after ^^     The  meaning  is  clear,  that 
after  six  years  had  expired  from  the  period  when  a  com- 
plete cause  of  action  accrued,  the  plaintiff  should  not 
be  able  to  bring  his  action:  but  it  has  been  held,  that 
a  new  cause  of  action  may  be  created  after  the  six  years, 
by  an  acknowledgment  of  a  previously  existing  debt;  as, 
from  such  acknowledgment  the  law  will  imply  a  promise  to 
pay.     This  appears  to  me  to  be  against  the  very  prin- 
ciple of  the  statute ;  and  how  this  latitude  came  to  be  ex- 
tended to  actions  of  assumpsit ^  it  might  be  difficult  to  de^ 
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1826.  terminer  as,  by  no  contrivance  can  it  be  made  to  extend  to 
any  other  species  of  action  mentioned  in  the  statute;  and 
yet  the  principle  of  the  act  is  exactly  the  same  with  regard 
to  those  actions,  as  to  that  of  assumpsit.  Mr*  Justice 
J^ayley  has  designated  this  as  a  statute  of  peace, — it  was 
passed  for  the  purpose  of  quieting  claims,  and  not  merely 
to  protect  parties  against  the  consequence  of  loss  of  evi- 
dence. It  is  most  unjust,  after  a  party  has  slept  six 
years  over  his  rights,  to  sue  a  man,  whom  time  and  diffi- 
culties may  have  pressed  down,  and  disabled  from  dis- 
charging his  obligations;  it  is  oppressive  and  anti-christian 
to  call  upon  him,  after  the  creditor's  own  neglect  may 
have  incapacitated  his  debtor  from  meeting  his  demand. 
Therefore,  there  must  be  a  distinct  and  substantive  cause 
of  action  within  six  years ;  which,  in  this  case,  there  is 
not:  it  is  true,  that  within  six  years  aft;er  the  time  the 
original  debt  was  created,  the  defendant  said  that  he 
would  pay  when  he  was  able:  this  certainly  was  only  a 
conditional  promise,  and  the  plaintiff,  in  his  action,  should 
have  averred,  and  been  prepared  to  prove,  that  the  defend- 
ant was  in  a  condition  to  pay  subsequently  to  the  promise, 
or  at  the  time  of  action  brought.  For  my  own  part,  I  can 
see  no  difference  whether  a  promise  has  been  made  with- 
in the  six  years,  or  after  that  period :  one  thing,  however,  is 
quite  clear,  namely ^  that  within  the  six  years  the  defend- 
ant might  have  been  sued  on  the  original  cause  of  action, 
without  any  reference  to  the  subsequent  promise :  but^  after 
the  six  years  had  expired,  the  original  cause  of  action  was 
gone  for  ever;  and  the  only  ground  for  renewing  it  was 
created  by  the  new  promise,  which,  in  this  case,  was  a  con- 
ditional, and  not  a  general  promise;  and  the  plaintiff 
should  have  shewn,  that  the  condition  was  capable  of 
being  performed,  before  he  could  rely  on  such  promise  as 
a  new  and  substantive  cause  of  action.  That  such  a  pro- 
mise creates  a  new  cause  of  action,  and  does  not  bring 
down  the  old  one,  may  be  collected  from  FIcyling  v.  Hast- 
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ings,  and  all  the  subsequent  cases  to  the  present  time,  ^  ^826, 
The  very  form  of  the  pleadings  indicates  as  much — the  de- 
fendant pleads  that  he  did  not  promise  within  six  yearsi 
and  the  plaintiff  replies,  that  he  did ;  this,  then,  is  the  only 
point  in  issue,  and  the  plaintiff  relies  on  the  subsequent 
promise  of  the  defendant,  to  shew  that  his  cause  of  action 
did  accrue  within  the  time  mentioned.  The  authorities 
are  with  me,  and  the  cases  of  Cole  v.  Saxby^  and  Davies 
V.  Smithy  are  decisive  to  shew  that  a  bare  acknowledg- 
ment of  an  existing  debt,  or  a  mere  conditional  promise, 
cannot  be  considered  as  a  general  or  absolute  promise/ 
Although  I  am  not  disposed  to  give  too  much  weight  to 
Nisi  Prius  decisions;  yet,  when  a  series  of  such  cases 
shew  what  the  uniform  practice  on  such  occasions  has 
been,  they  are  entitled  to  our  consideration.  Lord  Ken^ 
yon  has  twice  ruled,  that,  if  a  promise  is  conditional,  it  will 
not  take  the  case  out  of  the  statute,  unless  the  plaintiff  can 
shew  that  the  condition  has  been  performed.  Sir  James 
Mansjield  and  Lord  Chief  Justice  Eyre  have  ruled  the 
same  way ;  and  so  did  Mr.  Justice  Heath  when  I  was  at  the 
bar.  Four  eminent  Judges  have  therefore  held,  that  such 
a  promise  as  this  would  not  take  a  case  out  of  the  statute, 
without  proof  of  the  ability  of  the  defendant  to  perform 
thecondition,  viz.  by  shewing  his  capability  to  pay. 

My  brother  Gctselee  has  fully  gone  into  all  the  cases  on 
the  subject,  but  it  does  not  appear,  from  the  reports  of 
those  cases,  whether  the  promise  was  made  before  or  after* 
the  six  years  had  expired;  but,  for  the  reasons  I  have  al- 
ready stated,  I  consider  this  to  be  immaterial;  and,  there^ 
fore,  am  of  opinion,  that  the  nonsuit  ought  to  stand. 

The  Court  being  thus  equally  divided  in  opinion,  the 
nonsuit  was  allowed  to  stand,  and  the  rule  for  setting  it 
aside  was 

Discharged. 
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1826. 

RULE  OF  COURT, 

Trinity  Term,  7  Geo.  iv.  1826(a). 

IVhEREAS,  by  statute  6  Geo.  4,  c.  50,  s.  23,  a  provi- 
sion is  made,  that  where  a  rule  shall  be  drawn  up  for  a 
view,  the  rule  shall,  if  the  Comrt  or  Judge  granting  the 
same  thmk  fit,  require  the  person  applying  for  the  view 
to  deposit  in  the  hands  of  the  under-sheriff  a  sum  of  mo- 
ney, to  be  named  in  the  rule,  for  payment  of  the  expenses 
of  the  view. 

And  whereas  it  is  desirable  that  some  general  rule 
diould  be  made  upon  this  subject — 

It  is  therefore  ordered,  that,  upon  every  application 
for  a  view,  there  shall  be  an  aflSdayit,  stating  the  place  at 
which  the  view  is  to  be  made,  and  the  distance  thereof 
firom  the  office  of  the  under-sheriff; — that  the  sum  to  be 
deposited  shall  be  10/.  in  case  of  a  common  Jury,  and  16/. 
in  case  of  a  special  Jury,  if  such  distance  do  not  exceed 
five  mile& ;  and  152.  in  case  of  a  common  Jury,  and  21/.  in 
case  of  a  special  Jury,  if  it  be  above  five  miles;  and  if  such 
sum  shall  be  more  than  sufficient  to  pay  the  expenses  of 
the  view,  the  surplus  shall  forthwith  be  returned  to  the 
attorney  of  the  party  who  obtained  the  view:  and  if  such 
sum  shall  not  be  sufficient  to  pay  such  expenses,  the  de- 
ficiency shall  forthwtih  be  paid  by  such  attorney  to  the 
under-sheriff. 

And  it  is  further  ordered,  that  the  under-sheriff  shall 
pay,  and  shall  account  for  the  money  so  deposited,  ac- 
cording to  the  scale  following,  that  is  to  say : — 

£    s.  d. 
For  travelling  expenses  to  the  under-sheriff,  the 
showers,  and  jurymen,  each  per  mile  ...     0     1     0 

(a)  Tbh  rule  was  made  by  the     &  Cress.  795;   8  Dow.  &  RtI. 
Court  of  Kin^s  Bench,  on  a  for-     757. 
merdayintliisTenn.  See  5  Bam. 
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£    s.    d.         1826. 
Fee  to  the  under-sheriff^  where  the  distance  does 

not  exceed  five  miles  from  his  office  ..,110 
Where  such  distance  exceeds  five  miles  ..220 
And  in  case  he  shall  be  necessarily  absent  more 

than  one  day,  then,  for  each  day  afler  the  first, 

a  further  fee  of 110 

Fee  to  each  of  the  showers  the  same  as  to  the 

under-sheriff,   calculating  the   distance   from 

their  respective  places  of  abode. 
Fee  to  each  common  juryman,  per  diem      ..050 
Fee  to  each  special  juryman,  per  diem    ...     1     1     0 
Allowance  for  refreshment  to  the  under-sheriff, 

the  shewers,  and  jurymen,  whether  common  or 

special,  each  per  diem       0    5    0 

To   the  bailiff,  for  summoning  each  juryman, 

whose  residence  is  not  more  than  five  miles 

distant  from  the  office  of  the  under-sheriff  .026 
And  for  each  whose  residence  does  exceed  five 

miles  of  such  distance       0    5    0 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee. 


END  OF  TRINITY  TERM. 
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PRINCIPAL    MATTERS. 


ABATEMENT. 
See  Practice,  1,  4,  5. 

ACTION. 
See  Action  oh  the  Case. 

Covenant. 

Ejectment. 

Libel. 

Slandxk. 

t&eiifass. 

Tboveb. 

ACKNOWLEDGMENT. 
See  LiHiTAiiONB,  Statute  of. 

ACTION  ON  THE  CASE. 
See  Carrier. 

1.  Id  an  action  on  the  caM  agauiBt 
the  defendaat,  for  malicioualy  lodging 
a  detainer  againat  the  plaintiff,  the  de< 
claration  averred  ihat  the  suit  (in 
which  the  detainer  wa*  lodged)  naa  de- 
termined by  a  rale  of  Court,  by  which 
it  was  ordered  that  the  plaintiff  should 
be  discharged  out  of  custody,  and 
the  proceedings  stayed: — Held,  that 
them/ewas  sufficient  evidence  to  sup- 
port the  allegation;  although  it  was 
objected,  that  it  was  obtained  merely 
oa  the  oath  of  the  plaintiff,  who  would, 
by  its  admission,  be,  !□  effect,  giving 
evidence  in  her  own  cause.  Brooke 
V,  Carpenter,  Page  59 

2,  In  an  action  on  the  case  for  an 


ADVOWSON. 
injury  resulting  to  the  plaintiff  from 
falling  down  sn  unprotected  area,  the 
declaration  stated,  that  the  defendant 
was  poiteited  of  the  premises,  and 
that  they  were  adjoining  "  a  certain 
common  and  public  street  and  hi^- 
way."  It  appeared  that  the  defend- 
ant had  agreed  with  the  owner  of  the 
premises  (two  carcasses  of  houies)  to 
finish  one  of  them,  for  doing  which 
he  was  to  have  the  other;  and  that 
workmen  employed  by  him  were 
then  actually  st  work  up«M)  them;  but 
it  did  not  appear  that  any  conveyance 
had  been  tnade  to  him.  The  street 
in  question,  which  had  been  formiiu 
for  six  years,  and  led  from  a  pnblic 
street  to  a  new  road  acroas  fields,  over 
which  the  way  had  been  publicly  used 
for  five  or  six  years,  was  unfinished, 
one  half  only  being  lighted,  the  other 
neither  hghted  nor  paved;  but  the 
inhabitants  had  paid  the  highway  and 
paving  rates : — Held,  that  this  was 
sufficient  evidence  to  go  to  a  Jury  of 
a  possession  in  the  defendant,  and  of 
a  dedication  of  the  street  to  the  pub- 
lic.  Jarvit  v.  Dean,  S5i 

ADJUSTMENT. 

See  Insurance,  Z. 

ADVOWSON. 

1,  Where  a  prebendary,  having  the 
advonaon  of  a  rectory  in  right  of  bia 


590 


AGREEMENT. 


ANNUITY. 


prebeml^  Uies  while  the  church  ib  va- 
cant,  without  having  presented: — 
Held^  that  the  right  to  present  is  in 
the  succeeding  prehendary,  and  does 
not  pass  to  tlie  personal  representa- 
tive of  the  deceased.  T^ano/v.  Bishop 
oi  Litkcoht  139 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

1.  An  affidavit  of  debt  stated  that 
the  plaintiffs  had  furnished  goods  to 
the  amount  of  2,000/.  to  one  JV.,  for 
whom  the  defendant  undertook  to  be 
antwerable;  that  N.  had  sinoe  fiiHed, 
and  paid  a  diridend  of  fonr  shilliDgB 
in  the  pound  only;  and  that  1,600^ 
remained  due  to  the  ]Jaintifia:—Aeli^ 
auffldent.    Collnu  v.  WuUis,       948 

ft.  An  affidavit  to  hold  to  bai)» 
stating  that  the  defendant  is  indebted 
**  for  goods  sold  and  delivered  by  the 
fdaintSsr  to  the  defi^ndant,"  is  snffici* 
ent,  though  it  omit  to  add  "  at  his  re- 
quest.**  Rowley  v.  Bayley^  888 

8.  It  b  sufficient  if  an  affidan^it  of 
debt,  made  by  one  of  the  assignees  of 
a  bankrupt,  state  that  the  defisndant 
is  indebted,  &c.,  qm  appears  by  the 
books  efike  bankrupt^  and  astksde* 
pomui  verity  believes;  without  alleg* 
mg  that  the  books  are  in  die  dep«>* 
nent's  possession.  HaUonv.Brisiow, 

AGENT. 

See  Trover,  4. 

AGREEMENT. 

See  AUENDMBIVT. 

Lakblord  and  Tenant. 
]•  Several  persons  jointly  agreed  to 
establish  a  stage  coach,  each  to  horse 
it  one  stage.  For  carrying  this  agree- 
ment into  effect,  the  parties  bound 
themselves  each  to  the  other,  to  pay 
to  the  plaintiff,  in  case  of  default,  cer- 
tain penalties,  for  which  he  alone  was 
to  be  empowered  to  sue ;  the  amount 
of  such  penalties  to  be  divided  among 
all  the  parties  to  the  agreement  who 


should  not  have  subiected  themsdves 
to  any  penalty,  to  the  excltnion  of  the 
defaulter:— /Te/c/,  that  the  pkiatiff 
alone  might  maintain  an  action  for  a 
breach  of  the  agreement,  and  that  the 
other  parties  need  not  join.  Raden- 
hurst  V.  Bates  J  421 

2.  In  assumpsit  for  the  breach  of 
an  agreement,  a  clause  contained 
therein,  although  illegal,  as  being  in 
restraint  of  tra£,  if  it  form  no  part  of 
the  consideration,  nebd  not  be  set  out 
in  the  declaration.  M*  A  lien  v.  Church- 
«V/,  483 

AMENDMENT. 

See  FiK^ 
Recovery. 

1.  In  assumpsit  for  tlie  breach  of 
an  agreement,  the.declar^^y;>n  contain- 
ed four  counts,  sbmei'  of  which  were 
bad  in  law ;  and  the  Jury  found  a  ge- 
neral verdint  for  the  pmintm.  The 
evidence  applied  to  tne  first  count. 
Afler  writ  of  error  brought,  and  after 
argument  in  the  Court'  bf  King's 
Bench,  this  Court  ordered  the  po^a 
to  be  amended,  by  enf^ering  fhe  ver- 
dict for  the  plaintiff  on  the  fiM  ^ount, 
and  for  the  defendant  on  the  ^hers; 
and  they  also  ordered  the  ju^^nt- 
tM  to  be  amended  by  the  atnebded 
postea^  af^r  the  jodgoient  of  tlus 
Court  had  been  reveracd,  and  eatep- 
ed  of  record  in  the  Goult  of  error. 
Riekardson  v.  MeUsskf  1 04 

ANNUITY.  • 

1.  An  annuity-deed  need  not  be 
executed  by  all  the  pardes  to  it,  be- 
fore the  enrolment  of  the  memorial 
pursuant  to  the  statute  58  GeoJS,  c. 
1 41 ,  s.  ^.  Therefore,  a  memorial  en- 
rolled within  thirty  days  afler  die 
execution  of  the  deed  by  the  grantee, 
is  sufficient,  although  the  deed  be  not 
then  executed  by  the  grantor.  HigHt 
V.  Buekeridge,  28 

2.  If  the  names  of  all  the  witnesses 
to  the  deed  are  inserted  in  the  meino- 


ASgUMPMT. 


A95UMMIT. 
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rial,  it  is  tufficieDt,  withont  specify- 
ing the  parties  by  whom  the  deed 
was  executed  in  their  presence.  Ibid. 

APPEARANCE. 
See  Ihpant. 

APPOINTMENT. 
See  Power. 

APOTHECARY. 
See  AwABD. 

ARBITRATION. 
See  Award. 

ARREST. 
See  Practice,  4,  5,  18, 17. 

ASSIGNEE. 

See  Bankrupt.  . 

Insolvent  Debtor. 
Partners. 

ASSUMPSIT. 

See  Amendment. 
Error,  Writ  of. 
Freight. 

.liiMnATioNS,  Statute  of. 
Pleading,  ii»ll,  14,  15. 

i.  By  bais  of  lading,  goods  were 
made  deliverable  '<  to  C,  ^  Co.,  or  to 
assigns,  he  or  tbey  paying  freight  for 
the  same."  C.  4  Co.  indorsed  the 
bills  to  the  defendants,  brokers,  and 
afterwards  became  bankrupt.  The 
brokers  for  the  ship,  in  ignorance  of 
the  insolvency  of  C.  4*  Co,^  and  of 
their  having  indorsed^  the  biUs  to  the 
defendants,  applied  to  the  former  for 
payment  of  treight;  and  afterwards 
sued  the  defendants: — Held,  that  the 
latter  were  liable  for  the  freight,  on  a 
general  indebitatus  assumpsit: — Held 
also,  that  a  party  who  obtains  goods 
under  a  bill  of  ladin|(,  impliedly  con- 
tracts to  pay  the  freight.  Dougall  v. 
Kemble,  250 

2.  Parish  officers  can  only  require 
from  the  father  of  a  bastard  child  a 
security  to  indemnify  the  parish  from 


any  charge  for  its  Maintenance.  A 
deposit  of  money  for  that  purpose  is 
contrary  to  the  policy  of  the  law ;  and 
such  deposit  may  be  recovered  back; 
Clarke  v.  Johnson,  819 

d.  In  assumpsit  for  the  breach  of 
an  agreement,  a  clause  contained 
therein,  although  illegal,  as  being  in 
restf rtint  of  trade,  if  it  fbrni  no  pArt 
of  the  consideration,  need  not  be  set 
out  ia  the  declaration.  M^AUen  v. 
ChurohiU,  483 

4.  A  declaration  in  tusumpsit  stat* 
ed,  that,  in  consideration  that  tlie 
plaintiff  had  delivered  &  watch  to  the 
defendieint,  to  be  repaired  f<nr  certain' 
reward,  he  undertook  to  repair -and 
re-deliver  it  to  the  plaintiff.  BreMck 
— ^non-delivery.  Proofs  that  tbe^e- 
fendant  having  repaired  the  watch, 
tendered  it  to  the  plaintiff  vAlo  de«- 
sired  him  to  deliver  it  to  his  unele  &4» 
who  would  pay  him  for  it;  butthat  the 
defendant,  by  mistake,  ddivered  it  to 
another  uncle,  from  whom  it  was  stcH 
len: — Held^  that  the  plaintiff  was  enti- 
tled to  recover  the  v^ue  of  the  watcb, 
and  that  there  was  no  substantial  va* 
riance  between  the  declaration  and 
the  evidence;  although  it  was  object- 
ed,  that  the  action  should  have  been 
founded  on  a  new  contract  to  ddiver 
the  watch  to  the  plaint^ 'a  unele. 
Wilson  V.  Powisj  543 

5.  By  a  charter-party  it  was agKjsed, 
that  a  cargo  of  timber  was  to  be  sent 
alongside  the  vessel  at  the  expense 
of  the  freighters,  the  captain  render- 
ing the  customary  assistance  with  his 
boats  and  crew.  Part  of  the  cargo 
lying  at  a  distance  from  the  wharf, 
the  captain  applied  to  the  freighters' 
factor  for  labourers  to  bring  it  to  the 
ship's  side;  he  refused,  saying,  he 
would  abide  by  the  charter-party.  The 
captain  procured  labourers  for  the 
purpose: — Held,  that  the  expenses  so 
incurred  by  him,  might,  notwithstand- 
ing the  charter-party,  be  recovered 
under  the  common  counts  for  work 
and  labour,  and  money  paid.  Fletcher 
V.  Gillespie^  547 
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S9S  ATTORMETv' 

6.  iBadecbialionaf  f»MiftjM«(by 
txecaUaot  ia  ■  count  for  money  paid 
tbamt  Ar  the  use  of  the  defendant 
by  ^ir  testator,  D.  B.,  it  was  alid- 
ad, tbat  "  tiie defendant  beingindebt- 
ed,  he  the  satd  B.  B.  promised  to  pay 
the  said  B.B.:l' — Held,  thatihewords 
"  the  said  B.  B."  before  "  promised," 
might  be  considered  as  surplusage. 
Buxton  V.  Nojtcolas,  552 

ATTACHMENT. 
■I  (;■  A -"miction  for-  ah  '«lta6hment 
igafnM  a  'person  subpoenaed  is  a  wit* 
MtUi4bT-  hot  attending  at  tf  trial,  moat 
fcu-ttaite  WitHin  the  term  naccte&ktg 
t^^nAiUM  a  copy  of  stich  subpieiM 
•lUit  be  delivered  personally  at' the 
time  of  service.    Thorpe  v.  Gubovme, 

.r>::ii'    ■■■.•■  S5 

.:_2.  )Vh^Te  aa  vbitratot  oii]j found 
tbft  t^  def^oiJaot  vias  iadebliaio  ^^^e 
lUVntiffjnr?  certain  sum,  biit  dij  not 
ordcf  any  lime  Of  mgde  of  ;pByrdei)t; 
(be  Cotfrt  refused  to  proceed  aMta" 
Qiarii)r  ageinat  the  defendant  by  grant- 
ing Ma  atlacfamcnt.  Edgell  v.  JidUih 

W^fTr   .  til 

•ATTORNEY. 
jS«  Vebtiiy. 

1.  An  attbrtiey  having  acted  for 
"both  panics  in  a  suit,  the  Court  or- 
dered the  proceedings  to  be  set  aside, 
aai  the  attorney  to  pay  the  costs  of 
the  cause,  and  of  the  motion.  Berry 
V.  Jenknu,  SOS 

S.  The  defendant  employed  the 
plaintiff,  an  attorney,  to  conduct  a 
suit  for  hia  son.  On  the  trial  of  that 
cause  the  attorney  called  the  defend- 
ant as  a  witness,  and,  lest  he  should 
be  objected  to  as  incompetent,  by 
reason  of  interest,  he  prepared  a  re- 
leaae:— /feW,  that  the  conduct  of  the 
plaintiff  was  a  fraud  upon  the  Court, 
and  that  he  was  not  entitled  to  re- 
cover.   Williams  V.  Goodwin,       342 

^.  A.  agreed  with  B.  for  the  sale 


'A^ARDUA' 

of  A  e*pyhoia  osUtej  *hidi  .had  pre- 
viously,  l^iniMake,  beei>»otrendered 
taC.  jt.  wu  aAemteds  aviMtsd, 
and  discharf^  under  the  Incdvent 
Debtors'  Act.  Subsequently  le  A.'s 
discharge,  the  mtaiake  being'' disco- 
vered, C.  surrendered  back  the  «>• 
tale  to  A.,  who  immediately  autren- 
deWd  to  B.,  the  punhaser;  tbecMi- 
sideratiDn-iiioney'b(ing  >pu&  to  tte 
defendant,'  thouwraey-orA.,  to 
whom  he  had  given  *  bond  for  40/^ 
for  money  borrowed,  which,- together 
with  the  amount  of  the  bill  of  costs 
due  to  him  frooii^.r  it  was  agreed  he 
sliould  retain  out  of  the  produce  of 
the  estate.  I'he  assigiiee  of  A.  sued 
(he  defendant  for  the  amount  receiv- 
ed by  him,  as  money  had  and  rccei*- 
fd  to  his  use:— //cU,  thai,  ajthougli 
the  kgal  eitsle  in  the  copyhold  was 
not  in  the  insolvent  at  the  tunc  of  lii^ 
discharge,  by  reason  of  the  erroneous 
snircniler  to  C,  he  had  still  such  an 
c'/uitaLie  interest  in  it  as  woi|ld  pass 
by  t!ie  assignment : — field  also,  tbst 
the  defendant  had  aii  equitable  lien 
oil  the  pure  base- ini^ncy  in  his  hands, 
for  the  amount  of  the  bqtid  given  lo 
him  by  the  insolvent,  and  also  for  liis 
billofcosts^  TffMtT.  ffAtte,      413 

AUCtlON. 
I.  The  plwntiff  put  up&lior^to 
salie  at  a  puUic  auction,  aod  sent  his 
aervant  to  bid  for  him,  to  enhance  the 
price,  Thelait  &on4/^  bidding  was 
12/.,  and  the  horse  was  ultioiately 
knocked  down  al  iiU-.—Httd,  that 
the  bidding  by  the  servant  was  a  fraud 
upon  the  purchaser,  and,  consequent- 
ly, that  the  sale  waa  void.  Cromder 
V.  Auflin,  283 

AWAKD. 

Set  Aft ACHHBITT. 

i .  Ah  award  ian'not  be  objected  Jo 
on  account  of  any  thing  that  dp^  not 
appear  on  the  &ce  of  «'.     Hierefore, 


BAIL'DONl). 

where  an  srbttrator  bad  awarded  to 
an  apothecary  in  Loatloit  chargea  for 
alteDdancea,  llie  Court  refused  to  re- 
fer back  tbe  anard  to  bim  for  re-con- 
aideration.  GenthotH  v.  Germaia,  1 
2.  Where  an  arbitrator  only  found 
that  the  defendant  mat  indtbled  to 
the  jdaintiff  in  a  certala  aum,  but  did 
not  order  any  time  or  mode  of  pay- 
ment; tbe  Court  refuted  to  proceed 
sutnniarily  againtt  the  defetidaut,  by 
granting  an  attachment.  BdgeU  v. 
DaUimore,  541 

BAIL. 

1.  Bailcannot  justify  for  3  defend- 
ant brouffTit  into  Court  lo  be  diarged 
m  execution  In  the  cause.  Bmhamv, 
Chamherr,  348 

S,  TIte  defendant  having  been  ar- 
rested in  Middleiex,  6n^mA  bail 
were  fot  vt  there;  and  afterwards 
added  bail  Were  taken  before  a  ctim- 
tnitiioner  in  the  Muniry,  ahd'tniCin 
wSlh  the  Gbcer  tot  Middliii±:^ 
ffild  ngiiUri  th^  (mrRMnismoni^r'In 
t)lb  cbiintVy  having  Ailt  aiKTiorit^'  to 
act  by  virtus  df  his  'eoAxntssion, 
MoOrev.  K^riek,-     ■■'■■'■■  ■■    498 


1.  The  ^^)i^ap^ ,  having  been 
arrested  by  the  name  of  Step/lea  T. 
Silk,  signed  8  baii-WnW  in  Kis  full 
mme,  Stephen  ThomtU  Sitt;— The 
Cou'rt  ordered  the  baiUl)6hd  to  be 
cancelled,  on  Ui«  def^dant's  undci^ 
taking  to  bring  no  action;  but  ob- 
served iliat,  in  tiitiire,  they  nould,  in 
sndi  cases,  leave  the  party  to  liis  plea 
in  abatement,  /.ate  v:  Silk,  '    '■37 

S.  'l*he  defendant  -ma  held  t«  bail 
on  a  bill  of  exchange.  TheCoun 
refused  to  order  the  bail-bond  to  be 
delivered  up'  to  be  eancelled,  on  an 
afBdavit  that  th^  bill  wa*  founded  and 

fiven  on  an  usurious  transaction. 
saacs  V.  Sitvi^rf  348 

3.  la^debt'opa^il-'baDd,' the  de- 


claration need  tMt  ftontam  ^asesmBni 
that  there  was  anafBdawitof  dcbr^  «■ 
that  the  sum  awom  to  was  indmed. 
ou  the  writ.    DorTmgionv^BrickmeU^ 

BANKER. 
.S'ee  Tkover. 


BANK-NOTE. 
^eeTnoTia. 
1.  A  party  taking  a  bank-note  in 
payment  of  a  bet  from  a  •tranger  on 
a  race-course,  is  not  bound  to  naa  ibtf 
same  precaution  as  would  be  r«<)iiisiM 
ifthcnotc  were  takeubyatradeanMlt 
Snom  V.  SadUr,  , :   lAOS 

BANKER'S  CHECK. 
1.  To  prove  the  paymeittpf'icliec^ 
for  1 0  W. ,  the  loan  of  which  cohWitit^ 
the  petitioning  creditor's  debri')t'i«i 
slieA^n,  that  the  chctk  wa«  i^  fht 
hands  of  the  drawer;  and  ttiaT,  on  the 
day  after  the  date  of  tlie'TAMi',''hte 
banker?  had  paid  to  the  ■!HBili*r*'Wf 
the  bankrupt  lOOl.  on  his  aceottttt 
The  petitioning  creditor  was  one  of 
the  assignees  of  the  bankrupt,  and, 
in  that  character.  ^ ad. possession  of 
all  his  papers,:— ZfcW...(h(\t^.  updor 
thew.Hr^u^taocps,  the  n^W.f^.fljf 
bja  having  F^is  clieck,  tjtu  ftt^f^Jfy 
deuce  of  its  paynietil,  $Ua^.^ 
Crofteif,      ,       ,  ...,.,3ft7 

BANKNUPl'.  •^^- 
'"'■  See  BicL  or  tltowo.'"/'''  '' 
'"■  '  ■         TiioTR,  *.■■"  -'"  "■'    '■ 

1 .  A  debtor  1(1  a  bankrupt's  ^j^fe 
cannot,  in  an  action  brouglit  s^aiiist 
him  by  the  assignei-,  set  up_  the  pta- 
liiie  of  limitations  as  an  objection  t|0 
the  putiliomng  creditor's  debu  Sfan'or 

V-  ^j/w,  ■ ,  ',"■ '  '';'ji 

2.  A  livi'iy-slabte  ktep'r'  'wTgo 
bought  liorsei  for  ilie    purpOM  of 
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BANKRU1>T. 


lettii^  out,  occuionally  sold  thetn, 
but  without  having  ■  hone-dealer's 
licence.  At  the  trial,  the  Judge  ex- 
presied  himaelf  of  opinion,  and  the 
defendant's  connael  assented,  that  this 
was  a  luSBcient  trading  within  the 
meaning  of  the  bankrupt  act.  The 
Court  refused  to  disturb  the  verdict. 
Martin  T  Nightingale,  805 

3.  To  prove  the  payment  of  a 
check  for  1002.,  the  loan  of  which 
constituted  the  petitioning  creditor's 
dpbt,  it  was  shewn,  that  the  cheek 
wta  in  the  hands  of  the  drawer;  and 
diat,  on  tbe  day  after  die  date  of  the 
check,  his  bankers  had  psid  to  the 
bankers  of  the  bankrupt  lOOl.  i>n  his 
acconnt.  The  petitionii«  creditor 
was  one  of  the  assignees  of  the  bank- 
nipt,  and,  in  that  character,  had  pos- 
session  of  all  his  papers: — ffetd,  that, 
tinder  these  circunulances,  the  mere 
fkct  of  his  having  this  cheek,  was 
not  evidence  of  its  payment.  Bleasby 
T.  CtouUi/,  3S7 

i.  A  credi^r  called  upon  thebank^ 
nipt,  try  appointment.  The  bank- 
rupt left  the  room,  and  did  not  ref  urn, 
ana  his  wife  told  the  creditor  that  he 
bad  gone  out: — Held,  that  this  was 
toffidnit  ^idcnce  to  warrant  the 
Juiy  nl  hifening  that  the  bankrtipt 
leh  hb  hoase  with  intent  tb  avoid  a 
Creditor.    Chaningion  v.  Bronm-,  341 

9.  In  astumtnit,  on  a  bill  of  ex- 
change, the  defendant  pleaded  in  bar, 
his  bankruptcy  and  certiticate.  The 
commission  issued  9n  the  29th  Ja- 
nuarg,  and  the  certific^e  under  it  bore 
Hate ihe 5th November,  lSS5:—Held, 
that  the  certificate  did  not  require  en- 
rol menV  tmdei  (he  5  j?(f..4,  c.  98, 
that.  Statute  having  been  reeled  be- 
/ore  ,t^e  certificate  was  obtained ;  nor 
under  the  6  Geo.  4,  c.  16;  the  96th 
section  of  that  act,  which  requires  fite 
enrolmeni,  applying  oiily  to  com- 
missions issued  ajler  the  act  had  taken 
effect.    Tattle  V.  Grimwood,        432 


BILLS  OF  EXCHANGE. 

€.  A  promise  by  a  bwiknipt  (o  de- 
liver goods  in  Batisfiiction  of  a  debt 
due  by  him  before  bis  bartkmptcy,  is 
not  such  a  promise  to  pay  the  debt, 
as  will  revive  it  after  certificate.  Ibid. 

BARON  AND  FEME. 

See  CoFiBOLD. 

BASTARD. 
I.  Parish  offleen  cso  only  reqiure 
from  the  father  of  a  bastard  dold  a 
KOtrity  to  indemnify  the  parish  from 
any  clurge  for  its  isa(nteaano&  A 
deposit  of  money  for  that  purpose  is 
contrary  lo  the  poliey  of  the  law;  and 
socfa  d^wsit  may  be  recoverai  back. 
Clarke  V.  Jobnmtt  319 

BERWICK  UPON  TWEED. 

I.  The  town  and  libaiies  of  Ber- 

Ktek-tifHm-Tmeed,  are  not,  Ibr  any 

purpose,  within  Or  part  of  the  county 

otNoTtkmnberland.  The  Mayor,  Ac 

ot  SermelMtpM-Tweii  i.'SSakit, 

"      .  ,',',"    "       ".  ^" 

BFLLS  OV  EXCIlANtiE. 

PSAOTKX,  IS,' 

.  ."TaonutiA.,,.  „., 
1.  In  a  d«claraii«t» '  against  the 
drawer,  on  s  bill  of  Mohaiige  aOec)^;. 
ed  payable  at  a  banker's  generaUy,  it 
IS  only  neemsy  t^  a W|  |f  rpr^sent- 
ment  at  that  place.  De  ^ergoftche  r. 
PWvt,  •■      350 

«.  If  a  biff  of  exchange  be  daiwn 
tiaykblti  ats  ptrtkular  place,  md  a 
plurty  sccelV  it,  without  stvti^  that 
fie  accept*  it  tfiere.'arid  not  tltewhere, 
acbordiug'to'tbc  ^ertns'of  t£e  statute 
1  &!tGeo^4,  c.  n,a.l:~IIeld,  dtat 
ihis'ftigBlfie'takeriM^g'genehU  jfe, 
c^ptance,  ahUnb  ^vmneiJtof^revent- 
ment  fbjf'p^menl'ai  IkatpUc^  t^  tie- 
dssuy.  Stlby  V.  Edin,  su 


BILL  OF  LAoma 

8.  The  defendanls  sent  an  agent 
to  Mexico,  to  purdiase  intereats  in 
mines,  and  payments  were  made  on 
behalf  of  the  defendant*,  (o  carry  on 
the  tranaactioni,  Mhich  were  provid- 
ed for  by  bills  drawn  by  a  sub-agent 
on  the  defendants,  and  with  their  au- 
thority and  consent."  Before  the  bills 
were  presented  for  acceptance,  the 
defendants  had  transferred  their  in- 
terests in  tbt  Alines  to  a  Company, 
who  would  have  provided  for  the  bills, 
but  one  of  the  defendants  rot[ueated 
their  ageat,  who  then  acted  for  the 
Company,  that  fiands  might  be  placed 
in  tbe  defendant's  bands  to  taka  up 
th«  UUt,  stating,  that  it  Would  beiiD- 
pleasBkt  to'bave  the  biUs  dr»wn  upc» 
ihair  firm  paid  by  a  third  parly ;  upon 
which  it  was  agreed  that  the  defend- 
anta  flhouM 'have 'the  moavy  itor  the 
purpose  of  paying  the  bilb.  which 
were  left  at  tliieir  house  for  accept- 
ance, but  atn  accepted;  and  when 
the  agent  eompldined  to  Ofie  of  Vbt 
defendants  on  the  tub}ect,  he  express- 
ed his  surprise,  and  ^id  that  they 
had  had  the  money,  and  that  the  bills 
onght -^y  bq  .paid ) — /ffftt  .^i^pit  ihia 
amotuifed  to  a  parol  acceptance,'  and 
that  the  defendants  were  liable  to  pay 
the  amount  of  the  bilh  -to  an  indor- 
see, although  be  had  in  ignorance  pro- 
tested the  biUs  for  nbn-acctptance. 
F^iriit  V.  Herrmg,  580 

BILL  OF  LADING. 

I.  By  hilTs  of  lading,  goods  wete 
inade  defiveraUf  "  to  C.  ^f  Ca,,  or  to 
assigns,,  ris  6r  they  paying  freight  for 
tlie  si^nae.^  C.  &  Co,  indorsed  the 
bill*  lo'ttie  defenoants,  Urokers,  and 
afterward;;  bfc^me  baokrnpt.  The 
brokers  for  the  abip,  in  igiiorance  of 
the  insolvency  of  C.  ^  Co.,  and  of 
llicir  having  iniloTseJ  tbe  bills  to  [he 
defendants,  applied  to  the  former  for 
payment  of  fie'^lit;  and  afterwards 


CHARTBR  PARTY.     S95 

■ued  the  defendants:— ^eU,  that  tiie 
latter  were  liable  for  tbe  freight,  on  a 
general  indebilatut  aitimpiil : — UeU 
also,  that  a  party  who  obtains  goods 
under  a  bill  of  lading,  impliedly  con- 
tracts to  pay  the  freight.  Dougaltr. 
Kemble,  250 

CARRIER. 

1.  The  proprietor  of  a  stagc-coadi 
is  not  liable  for  an  injury  auatained 
by  a  passenger  in  consequence  of  the 
accidental  overturning  of  the  coach, 
unless  such  accident  be  occasioned  by 
the  negligence  or  misconduct  of  toe 
driver.  Therefore,  where,  in  an  ac- 
tion for  an  imury  of  this  description, 
it  appeared  that  the  cause  of  the  ac- 
cident was  the  removal  (since  tbe 
coach  had  last  passed)  of  one  of  two 
cottages  that  had  previously  stood  tin 
an  ande  of  the  road,  by  which  rneana 
the  driver  was  deceived  as  to  the 
course  of  tlic  road  (it  being  night, 
though  moonlight),  and  the  Judge 
told  the  Jsry,  that,  as  the  road  was  of 
sufficient  width,  and  there  was  no  ob- 
struction or  want  of  light,  tlie  coach- 
man ought  to  have  kept  within  its  li- 
mits, and  a  verdict  was  found  for  the 
plaintiff:  the  Court  granted  a  new  trial, 
conceiving  that  it  should  have  been  left 
to  the  Jury  to  say,  whether  or  no(  the 
driver  had  been  gudty  of  n^ligence. 
Crojli  V,  Walerhcnue,  ISJ 


CERTIFICATE. 
See  Bankbuft,  5,  B. 

CHARTER-PARTY. 
I.  Byacharter-partyitwasagreed, 
that  a  cargo  of  timber  was  to  be  sent 
alongside  the  vessd  at  the  expense  of 
the  freighters,  the  capuin  rendering 
the  customary  assistance  wItH  his 
boatK  iind  crew.     Part  of  die  cargo 
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v-€fM3T8Ll( 


COVENANT. 


Ijing  at  a  distofpe  fircpOi  the  wharf,  the 
captain  applied  to  the  freighters'  fac- 
m  'MWoiatrfi  to  bring  it  to  the 
fliitii'fl[  Bidef;  he  reftned,  Baytng>  he 

Htli  abUk'  "fty  the    chartfir-pam. 

He  '(^ptjCiii/.pypcured  laboureri  for 
Ihte'  jjttrpbser— HipW,  that  the  ex- 
flense^  scittcOtred  by  hfm  ndight,  not- 
wHIist^ftdiiigthiB  chatteic-party,  be  re- 
6dr^c^,  tnid^r  "die  'comiinon  counts 
Ibr^worRioid  'tabbtir,  and  mbtiejf  paid. 
Fletcher  v.  Gillespie,  547 

hjG^NilltlO^  pfcfiCEbBNTv 

iiil).  ;•■.'■':  ,K'.  V'. !   -      ^       ■■  .  '»■■■■:    •:.   ' 
.Ti:  i"^'  ■  '■   li"'0'.      w  -  •..;  /I  •      .!.... 

;,.,,,;,  {C«NSH>EaATION.  i 

"Hi\  '.^nSed'-AitoKt^idiA^  ■ 


■*■/"  .f.i.'i;'] 


Liil^ 


".<. 


ft    . 


^-/ijt>'    f  '.'i;;  !•:    ; 


•ji.).   li'  y^yj 


r.J^i^A'faulrreBdefof  copyhold  pre- 
I9pes  mads  i) J  <a  >  married  .woman  to 
hirr«l|ii$band,  in  his  presence,  and  with 
l^iHaseUt, .  testified  by  his  immediate 
a^ttiittance under  it;  she  having  been 
first  solely- and  secretly  examined  by 
tb^  stewavd  i^^^eld  vaUd.  Seaman  v. 

COSTS. 

See  Attorney. 
Vestey. 

,  I^^  Jlp^,  deib^ant  pleaded  a  tender 
as.  to  parti  with  a  profert  in  curiam, 
^^  IJ^^f *fWP«f  ^  M>  *e  residue; 
an^,|thc{]4ainti^f4^  the  money  out  of 
Court.    At  the  trial,  the  «^ury  found  a 


vfTdiot'lbc  tb«  defbndnnttoiiilb^/ple? 
of  teoder,  and  l^r  (be  ^UmUffAP»  ^ 
giNMtal  is8ue»'.dinagttiJli*  199r.e4*i 
—HeUf  thsi  the  defeodantooyld  not 
entorja  snggestioii  on  the  roll,  to  de« 
pmethe  pbmtiff  of  bis  eostSk  widfK 
the  l^OfMibs  Cotir^  of  lUqiiesU  Actb,  19 
&  40  Qo^  3,  c.  104.  Wmt^eU  y^iAk 
kmean^    •..-.■■      '•       ». .»  -.••.•      tW 

i3;Qot  aitiil«d  t»;<e6su^  on  « .^idfineiit 
^.in  case  of  a  noninit,.  ^  yynfawr^.Y^ 
QkrUsh^(9M(ipO.  :  »  :  >  ..  j  J69 
1  i3«  r  A  i^lawliff  willQQ(L^ifd]pF#iiHi 
«ripense»i!Jn  ttiQ;: cons^uctioRiiof  .4^ 
msdd^:noria4Mnpeni!^tM9:f<ir  l^flisof 

ti0M^,^td.MiiMifift>pef«onfl^/)rf^  1^ 
betfn  sent  to  a  dialMk^.iMrtr^.di^ 
country  to  inspect  a  building  there, 
although  he  oojild  pot, safely  have 
proceeded  to^hw-wttl^tft  their  testi- 
mony* iBmjUy  T.  BemnmHUi .  /  497 
4.  The  statute  24  Qeo.  2,  c  1 8,  s. 
],  whereby  the  Judge^  by  certifying 
that  the  cause  was  ic  proper  one  to  be 
tried  by  a  special  Jiicy.  va9j  relieve 
the  paxty  t^jringrfoiii^NL^h  special 
Jury  from  the  expenses,  does  not  ex- 


iJ.  ■   L. 


COURT  OF  CONSCIENCE. 

See'd^ei^,  1. 

COVENANT. 

^  1.  A><K)tenant  to  testriiln a  person 
from  exercisitig  a  tride  is  not  S^egal, 
if  it  be  not  to  the  genend  {tidejudice 
of  the  publie,  aiid  the  eonmeretion 
be  reasonable.  Homerv.AthfMl,  91 
2.  In  covenant,  the  plaintiff  in  his 
declaration  (after  profert)  averred, 
that  thedefendant8,ybr  the  considera* 
time  in  the  deed  contained,  covenant- 
ed ^at  they  would  not  do  certain 
acts.  Hie  de^dAxils  pleaded,  tha^ 
ak'llie  performance  of  the  covenants 
in   the  indenture  mentioned,  would. 


fer  a  term,  prevent  them  frooi  cany 
ing  Ml  their  ttid«,  they  were  m  re- 
stTBint  of  tndt,  knd  illegal: — Held, 
tbati  M  the  defendnit*  had  not  ciaved 
OTcr  of  the  deed,  nor  demurred  to  the 
deelaratimi  on  account  of  any  iuppa»- 
ed  imafHeiency  of  coDwdnation  in  die 
ifeed,  u-  set  out  therein,  die  Court 
would  (the  covenants  being  reeaon- 
feUe)  pKaamV  that  the  deed  dis- 
doied  a  flufficiMt  legal  ootuidcaation. 
Homer  tv  Aih/hrd,-  91 

8.  Covenant  by  the  aaaignee  of  [be 
lieMee  of  «  term,  ii  a  loMl  iction ; 
end  the  MUM  most  be  laid  in  the 
ebirtitf  where  the  lands  are  sitnMe. 
91tt  Mayor  Ac  of  0<nvicJt-up«»- 


'       f w  Ibtkuid  oir  MoiUy.    ' 

DEBT.  ■ 

SeeOuusa.    

INTEBISX-Ot  HoKtr. 

OfitoiqATION .,  OF  HIGHWAY. 
See  HioBVAX. 


See  Covenant,  2. 

EflBXKOI. 

1,  The  Btlealing  witness  to  a  deed 
auied,  that  he  knew  the  defendant, 
oaeof  tfaepsrties;  that  the atlcsiatioa 
was  in  fais  (the  witnets'a)  hand-writ- 
ing; that  he  did  not  know  whether  or 
not  the  signature  to  the  deed  was  the 
defendant's  hand-nriting,  but  that  he 
would  not  have  put  hia  name  to  it 
uplest  he  had  seen  bim  execute  it : — 
H^  sufficient  proof  of  the  execu- 
tion. Doe  d.  Smiftie  Y.  ClaxUm, 
347 


DEVISE.  " 

1 .  A  testator  devised  laoda  to  his 
wife,  for  life,  remainder  to  his  sooh 
in  fee,  "subject  to,  and  charged  and 
cbarzeable  wiih,  the  payment  of  lb* 
year^  rent  or  sum  oiiQl.  to  the  i»- 
fendsDt  and  her  assign*,  during  het 
]ife;-~Held,  a  charge  on  the  und, 
and  that  the  defendant  miffht  distrain 
for  arrears.  Butteri/  r.  AoaifMon,  26S 

DISTRESS. 
See  Lahdloid  ann  Temamt. 
1 .  The  plaintttf'  took  pbssession  of 

E remises  under  an  agreement  for  a 
lase  to  be  granfed  to  him  &f  ^,tenn 
oUen  yeare','at  a'yearly  ^eni,  payable 
half-yearly.  No  lease  Was  executed, 
nor  was  the  quantum  of  rent  to  be  paid 
ascertained  -,  bat  die  plainirff  MtU^ed 
under  the  agreement  for  thtfe  years, 
paying  rent  for  two : — HeU,  that  this 
created  a  tenancy  from  year  to  year, 
and  entided  the  landlord  to  Bistrain 
for  the  arrears  due,  at  tlie  fate  pre- 
viously paid.  Knight  Y.  Bennelt,  flig 
i.  By  the  custom  of  the  country, 
the  tenant  was  to  have  the  use  of  the 
barns,  gate-honses,  &c.,  of  the  farm, 
for  a  certain  period  after  the  end  of 
tlie  term,  for  the  purpose  of  ihieshhg 
out  com  and  foddering  cattle.  The 
tenancy  waa.dctermiD«i  tt  MieAtifl' 
nuu,  and  the  landlord,  in  Jamtary 
lUlowing,  distrained  a  coiD-rick  for 
the  rent  due  at  Michatimat,  he  hn- 
ii^  in  the  mean  time  obtained  an  in- 
junction  to  restrain  the  tenant  ftWA 
carrying  off  the  premises  com  in  the 
straw : — Held,  that  the  holding  by  the 
tenant  under  the  custom,  though  in-. 
voluntary,  was  a  prolongation  of  the 
original  term ;  and  that  the  landlord 
itaa  entided  to  diitnuh.  Kn^htY. 
Bemutt,  ■   227 

S.  A  testator  devised  lands  (o  bis 
wife,  fir  lifi^  remunder  to  Ids  sons, 
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EIBGTMEMT. 


in  foci  "  lulijcct  to,  and  nhargeil  and 
chorgeaUe  with,  the  payment  of  the 
yearly  rent  or  sum  nf  SOl.  to  the  de- 
fendvit  snd  her  assigns,  duriog  her 
life: — Held,  a  charge  on  the  land, 
and  that  the  defendant  might  distrain 
forarreart.  Butiergr.RMinion,262 

DISTRINGAS. 

See  Pbaccioe,  14>. 

,    EJECTME^JT. 

1.  Tbf  pra?uio[ial  assignee  of  the 
Insolvent  Debtors'  Court,  may  main- 
tain' cjeptment  for  ihe  estate  of  an  in- 
■olyqnt  aisigned  to  him  under  the 
provitions  of  the  statute*  1  Geo.  4, 
c,  U?,  and  8  Gao.  4,c.  133»  without 
tWrivvioaBapprobationof  oncof  tht 


rent 


imiwioDieTBi  o 
tfcgi;ir(.  jPfle 


order  of  tlie  Insol- 
i.  Clftrky^Spejteer, 
•  t 

i.  The  Court  refused  to  sUy  tfiie 
P«>««diiwf/irt  fln  flciijin,  o£  afftfueat 
brouffht  oh  the  demise  or  tne  provi- 
sMM  Bssi((h^  bf  thf  iDsdlveilt  Debt- 
»rf  Cntirr,'  on  tbe  gronttd  of  thi 
dbience  of  proof  of  the  consent  of  tJie 
Mnjor  pan  of  the  ctediton,  and  ap- 
probation of  one  of  tlie  commis- 
sionm,  or  order  of  the  Court,  as  re- 
quire'by  the  Statutes  1  Geo,  4, 
e.  llOj'  a.  11,  and  S  €eo.  4,  b.  133, 
«.  «.  Doe  i.  C lark  r.Bptnetr,  ist 
'  '3.  Where,  bya  mortgage-deed,  the 
principal  8um  trat  advanced  by  the 
noRgagge  to  the  mortgagor,  for  three 
yean  from  the  date  of  the  deed,  tbe 
interest  to  be  payable  quarterly,  and 
Ihe  deed  contained  a  proviio,  that,  if 
default  should  be  made  in  payment  of 
iT^lercct  on  any  of  the  days  appointed 
for  the  ume,  the  mortgagee  mightaril 
(he  pHnistt  assigned  :-~the  mortga- 
gor having  made  defaidt^in  thepay- 
meM  of  one  quarter's  interest,  the 
mortgagee  brought  ejectment,  the 
Cnnrt  refnacd  In  stay  the  pmcecdingK 


EVIDENfcE. 

on  payment  of  the  amarsOf  mterest, 
and  costs,  by  the  tiidrtga^6r,  as  the 
case  did  not  fall  within' iHe  provisions 
of  the  statute  7  Geo.  2,  c.  20,  as  the 
printipal  sum  became  payable  on  de- 
fault of  payment  of  the  interest. 
Goodtillei.Oreeny.Iftatik,   '    491 


ERROR,  WRIT  OF. 

See  AMBHDitttMi. 
G\Ulini. 

i .  In  asiumpsil  a  verdict  was  en- 
tered for  the  plaintiffon  twelve  counts 
of  the  declaration,  qod  the  Jiiry  were 
discli^irged  from  (iniljng  any  verdict 
on  the  other  eij>tit  counts,  the  itistiea 
on  which  were  immaterial.  The  Court, 
on  error,  refiis-'d  to  reverse  the  judg- 
ment, on  the  grgunit  that  it  was  not 
stated  on  tl>e  record,  that  tlie  Jury 
discharged  «'iih  the  consent  of 
Poivellv.iSonneH,       330 


EVIDENCE. 


i^efAcTioH  ON  THE  Cass,  2. 

I^Blil,, 

1.  Inaoventant,onartideaafagree- 
moit  under  seal,  Hie  ^atotiff'  Alleged 
in  liis  declaration  that  the  deed  was 
lost,  and  proved,  that  tno  parts  were 
exetntted,  that  the  pert  executed  by 
liim  was  delivered  to  the  defaidants, 
and  that  the  port  executed  by  them 
was  delivered  to  biro;  and  dniy  stamp- 
ed,  previously  to  tfwloss.  Attbe  trial, 
the  plainiiffoffered  in  evidence  a  draft 
or  copy  ofjha  dfedi  Ji^t,  he  having 
given  the  defendants  notice  to  pro- 
duce their  pan,  they  did  so: — Held, 
th^t,  ^although  J it„«a»  the  best,  EiiR 
jCiiins  only  iBeffondary  evidesee  of 
the.ioontcntl  of  ,th6  lost  deed,  aitd 
might  therefore  be.  feoetved  withoni  a 
stawp.    Mwtn\,  GmSfoid,  49 

Z.  A  '  foreign  judgment  is  piima 
facie  evitlnnco  of  a  debt,  and  that 


every  thing  was  done  in  the  Court  io 
which  it  was  obtained,  that  was  ne- 
cessary to  support  it.  Arnottt  Red- 
Jem,  S09 

3.  To  prove  the  payment  of  a 
check  for  lOOf.  the  loan  of  which 
constituted  the  petitioning  creditor's 
debt,  it  was  shewn,  that  the  check  waa 
in  the  hands  of  the  drawer;  and  that, 
on  the  day  after  the  date  of  the  check, 
hii  banken  had  paid  to  the  bankers 
of  the  bankrupt  100/.  on  his  account. 
The  peti  booing  creditor  was  one  of  the 
assignees  of  the  bankrupt,  and,  in  that 
character,  had  possession  of  all  his 
papers  :~<ifeU,  that,  under  these  cir- 
cumstances, the  mere  fact  of  his  hav- 
ing this  chedk,wasnotevldenceof  its 
payment.   Bleatby  V,  CrottUif,     327 

4.  The  attesdng  witness  to  a  deed 
sU't^  that  he  knew' the  defendant, 
pne  of  the  parties;  that  the  attestation 
was' in  his  (ibp  witnesa'g)  lian^-wrii- 
ing;  that  he  did  not  know  wheth^r'or 
not  the  signature  to  the  deed  was  the 
defendant's  hai^^-yrin\ioff  but  that  he 
would  not  have  put  his  name  to  it 
unless  be  fcad  seen  him  execute  it : — 
Held,  sufficient  proof  of  tSe  execu- 
tion, .Do§  i.Smgti£Vi.Ciaiaani  847 
'  6.-  Intresfaas  tot  fab*  in^iriaan- 
ment,  the  otituof  joiti^iiig  rests  on 
the  defendant..  Therefore,  in  trespass 
ibr  oaMiBg  theplaintiff  to  be  appce- 
hwAd  wider  a  justice's  warrant:— 
Held,  that  the  plaintiiF  miffht  main- 
t^'n  die  action  without  pcoduoing  the 
^varraot.  /Hoinydv^Donauter,  440 

BXECOTpRS. 

Set  Advowmh. 
Uin  a:  dechuratioDof  attumptU 
by  executors,  in  «  eouot  for  money 
pwd  to,  md  for  the  uM  of;  the  defend- 
am by  their  lestatov,  B.  B.,  it wasal- 
leged,  that  "  &e  defendant  being  in- 
dvbted,  lie  tbcsakl  B. B. promiwd to 
pAy  tho  said  B.  B.  :"~HtUi  that  the 
words  "  the  said  B,  B,"  before  "  pro- 


I'KAUDfi.  .STATUTE  OF.  509 

miaed,"  might  be.  coasidccad  as  sun- 

plusage.  Bvxtonv.  Nai>o9lm\      6M 

FALSE  IMPRISONMENT. 
See  Tkbsfass. 

FEME  COVERT, 
See  CostHOi,if, 

FINE. 
].  Where  premisM  were  described 
in  a  fine  to  be  in  the  parish  of  /t., 
whereas  they  were  in  fact  in  die  parish 
of  B.,  being  in  a  certain  strtet,  pah 
of  which  was  in  A.,  and  part  it  B;; 
and  the  deed  to  lead  tbemeittaeed 
the  premien  to  be  in  dmt  AMet,  in 
the  pafiih  of  A:  The  Cmirt;  att  on 
affidavit  ^fthk  fkctl,  alleiMd  Ute^fine 
to  be  amended,  "by  atte^ng-tfav  nxbe 
ofthe^taiishfrom^.  tofi;  'Knnim-. 
deforciant,  4U 

FOREIGN  JUOGMfi*rr. 
I,  A  forei^  judgment  ia  prtnd 
facie  evidence  of  a  debt,  and  thatevery 
ihii^  «|aa  done  in  the  Court  in  whiM 
it.  was,obtained,  that  was  tKee^mxf  to 
support  it.  .  AnuM  v.  Bed/ern,    209 

PitAUDS,  STATUTE  OF. 
1.  The  defendant  was  a  sabacriber 
to  a  work  which  was  to  be  psbliriied 
in  tnentjf-fauT  moatklf  immbet;  He 
recetved  eight  Bumberg,  and  aQar- 
waeds  had  ootioc  from  Ae  pftUj^« 
ifcat  the  others  were  ready  for  him,  if 
he  wonld  send  for  them.  Oo  his  t^ 
fuaal  to  take  the  remaining  sixteen, 
the  plaintiff,  the  aiaignee  of  the  piil»- 
liAct)  who  had  become  bankrupt, 
■wed  him  ibr  the  value  of  the  whole. 
Tbs  Jtii]r:bavJng  fcnnd  »  Tsrdiet  fiir 
the  |daintiff,-fbf  the  price  oCtbeni^ 
nraben  recai>«d  by  tlw  tfeftodwir-^ 
'i%e  Court  refused  to  diatiirb  i^  al- 
.  though  it  was  contended  that  the  con- 
tract was  entire,  and  void  tinder  the 
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'GAMING^' 


4tfi  BMdim'Of'lha  MBtuteof  ItmhI*,  It 

not  havlt^  1>Mii  redn««d'Jiito  writing, 
or  to  be  perf6rtn«d  within  a  yesr. 
Manor  t.  Pyne,  i 

FREIGHT. 
I.  By  biUi  of  lading,  gooda  were 
nude  deliverable  "ta  C.  ^  Co.,  or  to 
BSBigiu,  lie  Or  tliey  paybg  freight  for 
the  flame."  C.  ^  Co.,  indorsed  the 
billa  to  the  defendants,  brokers,  and 
afterwards  became  bankrupt.  The 
brokers  f«r  the  ship,  in  itpoianee  of 
the  iDsoWenc^  of  C,  4*  Co.,  and  of 
their  Itaving  mdorsed  the  bills  to  the 
tbe  detiFodants,  applied  to  the  fottncr 
fitfpaytnentoffreiglit;  ami  after  wards 
«i«d  th«  defendaats: — Held,  that  tlie 
Utter,  Trere  liable  fur  ilie  freight,  on  a 
geaeaimdebitaliu  ussumysit  :~IIeld 
tiao,  that,  a  party  vho  ubiaius  goods 
under  a  bdl  of  ladi  ng,  impliedly  con- 
fSfi'"  i9  P»/  '^^  freight.    Dougall  v. 

■'"'■■■*■■■  gaming;'  "■'■'  ■ 

1.  In  a'detkuatioD  in  debt,  qui 
ttutt  on  tiie  sUtute  of  gaming,, the 
afibicaimaUegedtohavebeen-coiii- 
initte4  "at  tbe  pariah  qf  St.  /tmf*< 
in  the  county  ot'  Middkiex  i—rlleld 
{oa.  ercor)  tufiicient,  aldiough  there 
««  m  Middieiex  Lno^ parishes  of  St. 
j/i»9f(K,,  viz,-,  St.  Jofie*,  ffcstmintUf, 
.«nd  S  t,  Jamtt,  CUritennell-T-tifelmeT 
n^ver  bei^g  det«ribed  without  the  ^d- 
^d^o  ai"  Cierkeimeil."  2'qy^,},^. 
▼.  ffUlam,  iiS 

.  ,2.,  Jpdebt  on  the  statute  of  Anne, 
&K  oiooey  lost  at  play,  the  declara- 
tion a-yerred,  that  the  p^rtydid,  "at 
one  and  tbe  aamfi  sittinfi;,  by  playmg 
at  a  certcun  game  called  'Rouge  el 
Noir,'  lote  to  the  defendant  a  large 
sum,  &c,  and  did  then  and  there  pay 
th^  fame  la  tbe  defendant" — without 
allemi^  tliat  he  played  mlth  the  de- 
feoJaut: — Htid  Bumcieot.         Ilnd. 


INSOtiVBtFT  DEBVeBv 

HIGHWAYi 

See  VeMt:  -  ■ 
1.  Tn  an  action  dn  the*  Caae  ^  an 
injury  reflultlng  tothe  plaiOtifffi'oni 
fajling  down  an  unprotected  ares,  tlie 
declaration  slated,  that  the  defendant 
was  potteited  of  the  Jrrelnises,  ttid 
that  they  were  adjoining  "a  certahi 
common  and  public  street  aud  high- 
way." It  appeared  that  the  defendant 
had  agreed  with  the  owner  of  the 
premiscB  (two  carcasses  of  bousea)  to 
finish  one  of  them,  fot-  doing  which 
he  was  to  have  the  other;  and  that 
workmen  employed  hy  him  Were  then 
attually  at  wtlrk  upon'thetWi  fcmk 
did 'net  dppeftr  Aat  arty  Cbnvtrytece 
bad  IJ^n  made  td  hirti.  Th*"Stte« 
in  question,  which  had  been 'forntit^ 
ioT  six  years,  and  led  frotn  a  piiUic 
Street  to  a  new  road  across  QtSdi, 
Wr  Which  the  tra^  hsd  b«n  Jmbiicly 
liited'fbr  five  oriix  5*ara^' i>rji»"uns- 
finiAtea;  (mb  hiUf  only  beWg^l^Hted, 
ftfe'trftpr  'neither lighMd Tlor  ^ivtiA: 
bdf '  the  inhabitantis'hid  ptud  th6  higfi- 
n-ay  and  pa^tngVatesr-^/ftH;- mil 
tliiB  wiis  Milfteierit 'evwlCTice  tej^  Ma 
3urf''6{i)^kit!isiet>  Mthe'deferMrat, 
and  of  i  dAdicition'tif  tfee-a^reet*) 
tllb'ftiMjt.  '.iftfrtt*  v;i>*(«i    ''   89* 

INFANT. 

1.  An  infiuit  ik-ffndant  having  ap- 
peared] by  altorney,  tlic  Court  order- 
ud  the  appearance  to  be  slruckoulof 
the  filacers  book,  and  thai,  If  ihedc- 
feiidaiit  sliould  appear  by  guardian, 
his  plea  sliould  be  made  conformable 
ihert  to ;  and  that  ihc  defendant  should 
pay  tlie  plaintifTs  costs.  Pag^Y. 
Thompson,  ■'504 

INFERIOR  COORT.  "   ^ 
See  Costs)  \.   '  ' 

INSOLVENT  debtob: 

1.  Tbe  provisioDal  assignee  of  the 


lNfiai.VBNrr  OBBI^OR. 

Insolvent  DeYtoaf -Coan,  tnayniain- 
cain  ejectment  for  the  eUatc  of  an  in- 
solv«pt  asugned  to  him  under  the  pro- 
vUiontoftbeslatuiesl  Geo.i,c.ll9, 
and  3  Geo.  4»  c.  ]23,  wiihpuc  the 
prpvioiu  appobation  at  one  of  the 
(WmniuiionerB,  or  ordet  of  the  Iniol- 
vent Court.   Boei.CIarkv. Spencer, 

■  :    ■■  7 

■  3,  The  Court  jrefuied  to  stay  tlie 
proceedings  in  an  action  of  ejectment 
brought  oathe  demjsc.  af  ilic  jjrovi- 
pional  assignee  of  the  Inaotvcnt  Deb- 
tors' Court,  on  the  ground  of  tlic  :tb- 
Knce  of.  pfoof  of,  the  coost'nt  o(  die 
tna^or  partof,the  cietluora,  anfl  &p- 
piob^bon.of  one  qf  the  c^nimiiuonerc, 
Of  c{id«x  pf  the  Court,  as  requirei|  bjr 
the,  it^tutea  1  Geo,  4,  c.  113,  a.  11, 
^ai  S.Geo,  i,.c.  f^3,  i.  2.  Doe  d. 
Qfarky.  Spencer,  .  '.  232 
.  3../I.  agreed  with  B.  for  the, ^le 
of  a,  copyhold  estate.  whitli.had.pTe- 
vj()uilj,  by  miatake,  Iwen  surrendered 
10  C.  .4-  was  aflenvartls  arreated, 
aaod  djscbf^'gfd  und^r  Uie  Xtiaolvent 
Ocbtors'Act.  ,Sub«equentlv  to^.'s 
discha^e,  the  va\»ta,}iebf)itig  discover  - 
ed,  ,C*  inrrrodered  hack  the  estate  fo 
A^  who  inm  ^lately  surrendered  to 
B,,  the  purchaser;  the  consideration' 
money  being  paid  to  the  defendant, 
the  attorney  ojf  -A.,,  to.  whom  he  had 
givf  n  a  bond  for  40/.,  for  money  bor- 
rowed, which,  together  with  the 
amount  of  the  bi]t  of  costs  due  to 
him  from  A,,  it  was  agreed  he  should 
retain  out  of  the  produce  of  the  estate. 
The  awignee  of  A.  sued  the  defendant 
for  the  amount  received  by  him,  a* 
money  had  and  received  to  his  use: 
-r-Held,  that,  alihoiigh  the  Ugal  es- 
tate in  ihe  copyhold  was  not  in  the 
insolvent  at  the  liIneo^hisdi^^cha^ge, 
by  reason  of  the  erroneous  surrender 
to  C,  he  had  still  such  an  equitable 
iuter^  ill  it  A9  wojild  pu4  by  the  as- 
signment:— Held  also,  that  the  de- 
'fendknt'hfld  an  ^quttablb  lieh  oh  the 
purchase-money  in  bis  hoods,  for  the 


anwMM-<*filba.b«ad,|iiMi|Mi  hixa.bf 
the  insulveot)  a«dalw  fi>r  hisMli.of 
costs.     Tmuv^mUn,.  .418 

INSPECTION  AND  PRODUC- 
TION;  OF  PAPERS. 

See  EViiJBNftt     '.'      ' 
I.  In  covenant,  on  articles  cUt' 

grceraenl  iiniler  seal,  tlie  plaintiff  nl- 
Jtgei!  in  liis  ilcclarniion  iliat  the  deed 
was  lost,  and  prove il,  that  two  parts 
ivL'rc  tseculcd :  lliat  the  part  cxeniied 
l»y  l!ini  was  delivered  lo  the  defend- 
aiiis,  aud  tliat  tliL'  part  executed  by 
tliL'in  was  (klivcrcd  lo  liim,  and  duly 
staiiiiitd,  prcvioiLily  lo  tbu  loss.  At 
lilt;  iriiil,  the  pbinllU'oU'ijrod  iti  evi- 
dence a  draft  or  copy  ol'  tlic  deed; 
but,  behaving  i;iventlie<k'fcndanis  no- 
tice to  produce  ilicir  part,  tfiey  didso: 
— Held,  thai,  ahliough  it  vim  'the 
best,  still  it  was  only  secondary  evi- 
dence of  the  contents  of  the  lost  dee<l, 
and  miglit  therefore  be  received  with- 
out a  stamp.  -Afyaa  ^.Godhold,    40 

'  "  IN&UHANCa  fit  .1 
I.  A  policy  of  ssnirasce',  undtp- 
fh-irten  by  a  company  of  tHetil  iliip- 
oWners,  wlio  "  did  seoeralhf  And  'tv- 
•pectively,  but  notjointty  Or  in  part- 
lierehip,  or  the  onefer  tbeotbarof 
thetn,  but  each  only  in  hisoWRname, 
and  OQ  his  own  account,  mutually 
agree  to  insure  each  other's  abipi  for 
one  year,  is  liot  ill^al  under  the  atB- 
tute  6  Geo,  1,  c.  18.  Strongv.  Har- 
vey, 72 
i.  By  a  r^ulation  of  an  assurance 
company,  which  was  indorsed  on  and 
made  part  of  the  policy,  it  was  pro- 
vided "  that,  in  case  of  loss  or  aver- 
age, the  same  should  be  paid  for  at 
two  months  from  adjustment."  Tke 
plaintiff  in  his  declaration  alleged 
(hat  he  was  always  readv  and  willing 
to  ^djust,  but  that  the  defendant  and 
tM  committee  refused  to  do'M:-^— 
Held,  that  the  adjutttsent  was  not  a 
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conditioD  ^precedent;,  but  tliat  the 
plaintiff  waa  eatitkd  to  recover  oo 
proof  that  he  .applied  for  the  adjust- 
meot.  llniL 

3.  In.an  action  on  a  poUcv  of  as- 
suranf^e.by  ^  ap^y^y  of  mntoal  under* 
writors,  on  the  back  of  which  policy 
were  indorsed  the  rules  and  rcgula- 
tioQf(9f  fl^  Mqety^  which  fonnad  the 
etiXkrt  consiaeration  for  the  assurance, 
and  were  declared  (by  the  last  of 
theih)  to  be  as  binding  on  the  parties 
as  t^  made  a  component  part  of  the 
polic^^  the' plaint^  in  his  declara- 
tion, omitted  to  set  out  the  regula- 
tions, and  the  evidence  adduced  a^  the 
trial  only  tended  to  establish  a  con- 
tract founded  on  them: — J7e^,' that 
the  dedaratioti  was  insufflcieht,  and 
not  suppotted  by  the  evidence.  Strong 
V.  Rute^  86 

niTEREST  OF  MONEY. 

1.  In  whatever  form  a  debt  ac- 
crue, whether  on  a  contract  bearing 
interest,  6t  otherwise,  if  it  has  been 
wrongfully  withheld  from  the  plain- 
tiff, ne  using  means  to  obtain  it,  the 
Ju^  may  giTe  interest  upon  it,  in  the 
i^pe  of  £mittges  for  the  unjust  de- 
tention. Amott  ▼.  Redferrif         209 

JOINDER  IN  ACTION. 
See  Libel. 
Partners. 

LANDLORD  AND  TENANT. 
See  Covenant. 

Distress. 
Ejectment. 

1.  The  plaintiff  took  possession  of 
premises  under  an  agreement  for  a 
lease  to  be  granted  to  him  for  a  term 
often  years,  at  a  yearly  rent,  payable 
half-yearly.  No  lease  was  executed, 
nor  was  the  quantum  of  rent  to  be 
paid  ascertained;  but  the  plaintiff  oc- 
cupied under  the  agreement  for  three 
years,  paying  Tent  for  two: — Held, 
that  this  created  a  tenancy  from  year 


to  year,  and  entitladi  the  kndkrd  to 
distrain  for  the  fifveara  dfie^  at  Uie  rate 
previously  paid..    Knigkt  v.  Bennett^ 
.       .  ,222 

2.  By  the  custom  of  the  country^ 
the  tenantjwas  to  have  the;  qae  of  tne 
barna,  gate-houses,  .8^q.«  of  thje  iarm^ 
for  a  certain  period  after  the  end  of 
the  term,  for  the  purpose  of  threshing 
out  corn  and  ioadering  cattle.  The 
temmcy  was  determined  at  Michael- 
maty  and  the  U^idlord*  in  January 
folio wii^,  diatrauKsd  a.  oomTrick  for 
the  ^  r^ftt  due  at  ificha€fm0s^,  he 
havfo^  in  the  n^i^fm,  tune  .Q|>tivoed 
an  injunction. to  restn^^  the  ti^oant 
firom  carrying  off  the  premises  com  in 
the  straw : — Jfeld^  that  the  hoUiiig  by 
the  tenant  under  the  ciMtoin,  thoii^ 
involuntary,  was  a  prolongation  of 
the  original  term ;  and  that  the  land- 
lord waf,  entitled  to  (iUstraiq,  Knight 

v.  Bflmii^  ■.       .';,;, -r  /i .  ....-    ?*? 
3*  .^ne  defendaiit  took  prenuaes 

for  a' vear  .^c^ii^  but  uuit^  aittJie 
end  of  the  first  <)[uarter.  t  Tha  pMin-, 
tiff  then  let  the  j[);remlsycs« .  fyi  |i  |K>r- 
tion  of  the  Tei^fMnTng  |  t'hc^  '4¥'^''^^'^ 
to  another  {ijOfiant,  at  aJ^^  fi!^'»  ^^ 
after^rds  sued  the  detehdant  ifbc  the 
difference: — Held,  that,  by  re-letting 
the  premises,  the  plaiati^^had  assent- 
ed to  the  determination  of  the  ori- 
ginal tenancy,  and  dispensed  with  the 
necessity  of  a  legal  surrender.  Walls 
v.  Ateheson,  S79 

4.  An  acknowledgment  of  tide  by 
a  tenant,  in  one  who  daims  as  heir- 
at-law  of  the  person  under  whom  the 
tenant  had  previously  held,  will  not 
preclude  the  latter  from  calling  in 
question  the  title  of  the  claimant,  un- 
der a  plea  of  non  tenuity  if  it  appear 
that  such  acknowledgment  proceeded 
from  a  misrepresentation  or  a  misap- 
prehension of  the  nature  of  the  tide 
set  up.    Gregory  v.  Doidge^         S94 

LEASE. 
See  Landlord  and  Tenant. 


LIMITATION  OF  ACTION.  LIVERY  STADLB  KEEPER.  608 


LIBEL. 
See  Pleading,  4. 
Slander. 

1 .  An  action  will  not  lie  for  a  libel 
imputing  to  a  party  fraud  in  his  con- 
duct, touching  an  illegal  transaction; 
but,  if  the  publication  goes  further, 
and  Qonveys  an  imputation  on  the 
party^'  dehort  such  transaction,  it  is  li- 
bellous.    Yrisarriv.  Clement,     S08 

2.  A  libel  stated,  that  *'  the  j^ain- 
tiff  lost  no  time  in  transferring  him- 
self, togetlier  with  200,000/.  sterling 
of  John  Bults  money,  to  Paris,  where 
he  now  out-tops  pnnces  in  his  style 
of  living."     llie   innuendo  to    this 
was,   **  meaning  that    the    plaintiff 
had  defrauded  English  subjects  of 
«00,000/.  :'*^Weld,  that  the  innuendo 
gave  the  words  of  the  libel  too  ex- 
tended a  meaning:  and  thiat  the  libel 
did  not  impute  to  the  plaintiff  the 
commission  of  a  fraud  upon  English 
subjects.  ibid, 

8.  Partners  may  join  in  an  action 
for  a  Ubel  pubHshed  of  them  in  the 
way  of  their  tra^e:  and  semble,  that, 
in  such  case,  the  declaration  need  not 
aver  special  damage,  .  Forster  v. 
Lawsan,  .  ^^^ 

'       ■ "  ■        *.         ■  ■ 

LIEN. 

See  Insolvent  t)£BtoR,  S. 

1«  A  mai;e  having  been  placed  with 
a  livery  stable-keeper,  who  advanced 
money  to  the  owner;  it  was  agreed 
that  she  should  remain  as  a  security 
for  the  rc*payment  of  the  sum  ad-  | 
vanced,  and  for  the  expenses  of  her 
keep: — Held,  that  the  stable-keeper 
had  a  lien  on  the  mare.  Donatty  v. 
CrontheTf  479 

LIMITATION  OF  ACTION. 

1 .  In  trover  against  the  treasurer 
of  the  West  India  Dock  Company, 
for  sugars  deposited  in  the  company's 
warehouses : — Held,  that  the  treasurer 
was  within  the  protection  of  the  185  th 
section  of  the  89  Oeo.  3,  c.  69,  and 


entitled  to  a  verdict,'  tfie  tction  hot 
having  been  commenced  against  him 
within  the  time  limited  by  that  clause, 
notwithstanding  his  having  delivered 
up  the  sugars  to  adverse  claimants, 
under  a  bond  of  indemnity.  SelUek 
V.  Smith,  459 

LIMITATIONS,  STATUTE  OF. 

1.  A  debtor  to  a  bankrupt's  estate 
cannot,  in  an  action  brought  against 
him  by  the  assignee,  set  up  the  sta- 
tute of  limitations  as  an  objection  to 
the  petitioning  creditor's  debt.  Ma- 
vor  V.  Pyne^  2 

2.  In  assumpsit  for  money' Tent, 
the  defendiint  pleaded  actio  nan  ac^ 
crevit  infra  sex  annas,  an(|^  on  his  be- 
ing arrested,  he  said  to  thf,  ahenlTs  of- 
ficer, "  I  know  I  owe  tlie  money,  Jbuf 
the  bill  I  gave  is  on  a  three-penny 
receipt  stamp,  and  now  I  ani  arr^- 
ed  I  will  never  p^y:" — Heli^^  diat 
this  was  not  such  an  acknowledgment 
of  the  debt  as- would  takft  tiie  case 
out  of  the  statMte  of  )imiti|tiaiM» 
A'CmirHy.  Crass,  .    ]'  ^fsV 

3^:  In.  af#^n|»ft|  for  goods  sold,  to 
a  plea  of  th^,s|atut£of luDDit^tions,  oa, 
whiob- issue  wif.  joined,  the  plaintiflt 
proved,  that,  three  years  after  the 
original  camse  pf  miction  ^cqpsuedi .  and 
within  jix  years  of  the  commence- 
ment of  the  suit,  the  defendant,  on 
being  asked  for  payment,  said,  that 
he  could  /lot  pay  then,  but  that  he 
would  do  so  as  soon  as  he  was  able  :— 
Held,  by  Lord  Chief  Justice  Best  and 
Mr.  Justice  Oaselee,  {(Rss.  Mr.  Jus- 
tice Park,  and  Mr.  Justice  Burroughs 
that  this  was  a  conditional  promise 
only,  and  that  it  did  not  take  the 
case  out  of  the  statute,  unless  the 
plaintiff  was  prepared  to  proTe  the 
defendant's  ability  to  pay.  Scales  t. 
Jacob,  558 

LIVERY  STABLE  KEEPER. 

See  BANKauPT,  2. 
Lien. 


MALICIOUS  ARREST. 
See  Action  ok  tub  Cask,  1. 

MEMORIAL. 

See  Aksuity.  .  . 

MISNOMER. 
See  Practice,  1,  4,  5,  16. 

MONEY  PAID. 
See  AssuKPstT. 

MORTGAGE. 
See  Ejecthkkt,  S. 

PARTNERS. 
See  IiriffRAKCE. 
Lid  El. 
I.  SereiBl  persons  jointly  agreed 
to  establiib  a  stage-coach,  each  to 
hone  it  one  stage.  For  carrying  this 
agreement  into  effect,  the  parties 
bound  tbemselves  each  to  the  otner,  lo 
pay  to  the  plain tifiT,  in  case  of  default, 
certain  penalties,  for  which  lie  alooe 
was  to  be  empowered  lo  sue;  the 
atnount  of  such  penalties  to  be  divid- 
ed aOiong  all  the  parties  to  the  agree- 
ment who  abould  not  hate  subjected 
themselves  to  any  penalty,  to  the  ex- 
clusion oT  the  defaulter.— ^Te/tf,  that 
the  plaintiff  done  might  maintain  an 
acticHl  fbr  k  breach  of  the  agreement, 
and  that  the  other  parties  need  not 
join.   HadenhtirtC  v.  Balet,  4S] 

PAYMENT. 
1^  To  prore  the  payment  of  a 
check  for  100/.,  the  loan  of  which 
constitnted  the  petitioning  creditor's 
debt,  it  was  shewn,  that  the  check 
was  in  the  hands  of  the  drawer;  and 
that,  on  the  day  after  the  date  of  the 
che(^,  his  bankers  had  paid  to  the 
bankers  of  the  bankrupt  lOOf.  on  his 
account.  The  petitioning  creilitor 
was  one  of  the  assignees  of  the  bank- 
mpt,  and,  in  that  <»aracler,  had  pos- 
aesaion  of  all  his  papers  ■.—Held,  (hat, 
under  these  circumstances,  the  mere 
(act  of  his  having  this  check,  was  not 


evidence  of  ita  payment.    Dltatbg  \, 
Cronky,  ■  9S7 

PENALTY. 

See  PiRTREm. 

PLBADINO.     ' 

See  AcTtoK  oM  the  Case,  1. 

AilESDUEKT. 

Tk^rakce,  2,  3, 

LlBBL.^  ' 

SLAwbta.'  ■  ■  ■■ 

WARRAHTr. 

1.  Trespass  f«  breakiiw  open  the 
outerTdoor  of  the  plaiaUff*a  dwelling- 
house,  and  entering  t^rein,  &c.  Plea, 
justifying  the  entry,  generally,  under 
upltirietji/a.  Demurrer,  asaigning 
for  cause,  that  in  the  plea  it  was  tut 
averred  tbu  the  outer-door  was  open 
ac  the  time  the  defendants  e'otn^ 
under  the  writ: — Held,  that  the  plea 
was  bad.  Backeiiham  v.  Francii,  40 

2.  Incovenant,thep1aintiffinhisde- 
claration  (after  pr^frt)  av^ed,  that 
the  defendants,  for  the  cotuiaerationi 
in  the  decfi  coaiaiiteJ,  coveiianted  that 
they  Koujd  not  do  certain  MCts.'  l*he 
defendants  pleaded,  that,  as  the  per- 
fortnance  of  the  coveijants  in  the  ia> 
denture  iQentiQoed, would,  (ora  tertn, 
prevent  them  from  cairying  on  their 
trade,  they  were  in  restraint  of  trade, 
and  illegal: — Held,  that,  aa  the  de- 
fendants bad  not  craved  oyer  of  the 
deed,  nor  demurred  to  tlie  declaration 
on  account  of  any  supposed  msuf' 
(iciency  of  consideration  in  the  deed, 
as  set  out  therein,  the  Court  would 
(the  covenana  being  tcaaonable)  pre- 
sume that  the  deed  diadoaed  a  sufli- 
cient  legal  consideration.  Homer  v. 
Athford,  Ql 

9.  I'he  plaintiff  prescribed  for  a 
right  of  sole  pasture  "  from  the  feast 
ofilii,  Thmnat  until  the  l%\h  April, 
in  every  year;" — Held,  that,  the  right 
dainwd  beiog  a  preacuptive  light,  its 
commencement  and  coitcluaion  must 
have  reference  to  St.  TAomoc's  day. 


PLBADIMG. 

old  stile;  and  that  the  deacripdifli  of 
**  the  feast  of  St.  Thomas*'  generally, 
was  sufficient.   Smith  v.  Flower,  ft64 

4.  In  a  declaration  for  a  libel  pub- 
lished concerning  the  plaintitf  as  En- 
voy  of  the  state  of  Chili,  it  was  al- 
leged, by  way  of  inducement,  that 
the  plaintiff  was  the  Envoy  appointed 
by  the  state  of  ChiU:—Held,  that 
the  libel,  on  the  face  of  it,  sufficient* 
ly  admitted  Chili  to  be  a  state,  and 
the  plaintiff  to  be  the  Envoy  of  that 
state,  to  support  the  action.  Yrisar' 
ri  V.  Clement,  308 

5.  In  assumpsit,  a  verdict  was  en- 
tered for  the  plaintiff  on  twelve  counts 
of  the  declaration,  and  the  Jury  were 
discharged  from  finding  any  verdict 
on  the  other  eight  counts^  die  issues 
on  which  were  immaterial.  The 
C6urt,  on  error,  'refused  to  inverse 
the  judgment,  on  the  ground  "that  it 
was  not  stated  on  the  necord,  that  the 
Jury  were  discharged  with  the  con- 
sent of  the  parties.  Pofvell  r.  Son- 
neil,  ^  830 

9.  A  writ  of  entry  'wses  retainable, 
and  an  appearance  entered-  theteon, 
la  .  Michaehnds  Term.  Thcf  dbuht 
was  intitled  at  Hilarf/T^erm," 'ind  Wis 
deli veted  on  tfre  1 0th  F^bruafy:  The 
Court'  se^^iside  the  cbtint;  fbrhtegit- 
larjty,  'ahd  refb'sed  to-^llow  it  tdbe 
ainedded.  i?0M^r,  Demandant ;  Lbiv- 
rmce,  Tehatifi  '       ■    '598 

7.  In  a  declaration  i^inst  ihe 
drawer,  on  a  bill  of  exchange  accept- 
ed payable  at  a  banker's  generally, 
it  is  only  necessary  to  srvertt  present- 
ment at  that  place.  De  Bergareche 
v.  PilUn,  360 

8.  In  debt  on  a  bail-bond,  the  de- 
claration need  not  contaiin  averments 
that  there  was  an  affidavit  of  debt,  or 
that  the  sum  sworn  to  was  indorsed 
on  the  writ.   Dorrington  v.  Bricknell, 

445 

9.  Ill  a  declaration  In  debt,  qui 
tam^  on  the  statute  of  gsmin^f  the  of- 
fence was  alleged  to  hcvd  4>een  com- 
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mitted' ''  at  thtf  p&rUh^  df  ^\  fames, 
in  the  county  of  MiddUBexf!-^'Held, 
(on  error)  sufficient,  although  there 
are  in  Middlesex  two  {Uirishes  of  St. 
James,  viz,  SuJames^  Westminster, 
and  St.  James,  Clerkenwell — the  lat-^* 
ter  never  being*  described  without  the 
addition  of  "  ClerkenweUif  Taylor, 
q.  U,  v.  Willans,  448 

10.  In  debt  dntheitaSifteof^aiitf, 
for  money  lost  at  play,  the  declaration 
averred  that  the  party  did,  ''  at  one 
and  the  same  aitting;:  by  playing  at  a 
certain  game  called  *  Rouge  et  Noir,* 
lose  to  the  defendant  a  large  sum, 
&c.,  and  did  then  and  there  pay  the 
same  to  the  defendant**— >-without  al- 
leging that  he  played  with  the  de- 
fendant:— Held,  sufficient.        Ilnd* 

1 1 .  In  ashtmpsU  fbr  tb6  li^ach  of 
an  agreement,  a' clause "(WHtifiri^ 
therein,  although  i»egia,"ki  \k^t  fli 
restraint  of  trade,  if  it  foM'lid  Mrt 
of  the  consideration,  neeStVdt'H^'iiiit 
out  in  the  dedlaratioil.  'M*'Atki''^. 
Churchill,  •  '  4W 

12.  If  a  bill  of  exchange  be  di^t^ 
payable  at  a  piirtic^lajf'  jj^labei  ^ri4"a 
party  acceiit  Jt,  whhont  stating' 'thitt 
ue  accepts  it  there,  and  lioteUinbhi^, 
aocordinff^to  the  terms  of  the  statMe 
1  &  2  lieo.  4,  c.  7S,  t.  I  i—fKtd, 
that  this  knust  b^  tak^  )Ur  )a  geodnd 
acceptance,  and  no  avehneiit  df  j^r<^ 
sentmeht  fbr  pjiyment  at  diat  plafi^'fai 
necessary.   Setby  v,  Eden,         '  HVl 

1 3.  U'he  Court  will  not  allow  in« 
consistent  pleas- 16  he  pleaded  toge- 
thisr,  unless,,  at  the  thne  of  dlie  appli- 
cation for  leave  to  plead  several  mat- 
ters, on  affidavit  be  made^  that  mieh 
pleas  are  necessary  for  the  justieaiof 
the  case.   Shaw  v.  Ruseell,  .        MO 

14.  A  declaration  ia.a«ffiimpft<«t|ut« 
ed,  that,  in  consideration  that -Che 
plaintiff  had  delivered  a  watch  to  the 
defendant,  to  be  repaired  for  certain 
reward,  he  undertook  to  repair  .aad 
re-deliver  it. to. dbe* plaintiff*  Bmet^ch 
-^-non-delivery*.  -.i^nffD/V-tbat  the  de- 
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ftnclaiit  having  repaired  tbe  watch, 
taiidered.il.  to  the.  plaiatiff,  who  de>- 
wcd  him  to  deliver  it  to  bis  uncle 
U*i  who  would  pay  him  for  it;  but, 
thai  the  deftpdant^  by  mistake,  deli- 
veaed  ititp.aiKHber  uncle,  from  uriiom 
i|  was  stolen : — Held^  thai,  the  plain- 
tiff  waa  entitled  to  recover  the  value 
of  the  watchyr  and  that  there  waa  no 
sttbilantial  variaoce  between  the  de- 
daration  and  the  evidence ;  although 
it  waa  objecledt  that  tbe  action  should 
haiie  baoit  founded  on  a  new  contract 
tin  deliver  the  watch  to  the  plaintififa 
lUKJb   Wihon  y*  PowiSf  S^ 

)il^»ila,a  declaration  o{  Miunqfnt 
by;fiKe«i|t#r8,  in  a  count  for  money 
paid  to  and  for  the  use  of  the  de- 
^dtot  by.  their  testator,  B.  B.,  it 
waa  aUmd,  tfcat  V.the  defendant  be- 
iQg.ifrtkbttfd«!'Jbef^he  satd-^S^A  pro^ 
i9mA  19  pay  U»e  said  ^.  B^  i^^ynHeld\ 
that  the  words  "  the  eaid  J7.  i3L"  bky 
f<Mrft;M|iraini9fdr !  might  be  consider- 
ed' aa  ai«rphaiage<  BwcUm  v«  Nnncar 
lot,      '  56% 
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POSTEA. 

See  Ah£kdm£Kt. 


POWER. 

',A£  An  oatate  was  devised  to  trustees 
(aail^fitft  to  a  tenn  of  years),  in  trust 
Mr  Vtle  eMcat  son  of  Sir  H.  £.,  for 
lifiv  ^without  impeachment  of  waste, 
mtiainders  over,  with  power  to  the 
tf  aaleea  t9  revoke  the  uses  in  the  will, 
and  to.  declare  other  us^,  and,  at  the 
re^tfeat  and  by  the  direction  and  ap* 
pfHPtment  of  any  person  in  possession 
a9  tenant  for  life,  to  sell,  and  to  lay 
eM\Uie  proceeds  of  such  sale  in  the 
pircliase*-oC,otbfr  land«,  whidi  they 
were4Qhtldtta  the  same  u^es^  The 
mviHin^cilruetee^  at  nhe  request  of 
§9^H,  C.  i?.,  the  first  tenant  for  life, 
iOifiMSManqe  of  tbe  power,  .sold  the 

i¥gf<m^  vci^J^JilC^JE.iaold  the 


timber ;  both  being  conveyed  to  the 
purchaser  by  tbe  same  deed: — Heldj 
that  Sir  H.  C.  E.^  the  tenant  for  life, 
having  but  a  qualified  intereat  in  the 
tin^ber,  the  surviving  trustee^  in  con- 
veying the  estate  excUtmeoftkeiim- 
ber,  had  not  well  executed  the  power. 
Chalmeky  v.  Pasi^m^^  17 

PRACTICE. 

See  Affidavit  to  i|oia>  to  bail. 
Amendment. 

ATTACUMaNT. 

Attorney. 

Award. 

Bai^. 

Bail  Bond. 

Costs. 

Ejbctmsnt. 

Venus. 

»  I*  If  the  defendant's  surname  be 
ini«HU4ted  in  a  writ^^  the  Cburt  will 
npti  set  aside  tbe  process  on  motion, 
but  will  leave  the  defendant  to  his 
plea  in  abatement.  Summer  v.  BtU" 
sou,  S9 

2m  A  plaintiff  may  be  nonauited 
after  a  plea  of  tender.  Therefore, 
where  tbe  defendant  pleaded  non-oi- 
sumpsii  as  to  part,  and  a  tender  as  to 
the  residue,  which  he  paid  into  Court, 
and  the  plaintiiF  tocdc  out ;  and  the  de- 
fendant took  down  the  irecord  by  pro- 
viso, and  the  plaintiffs,  did  not  ap- 
pear:— Held,  that  the  deiendsiit  was 
not  entitled  to  a  verdict:  and.  the 
Cqur^  on  motion^  ordered  it  t^  be 
set  aside  and  a  tonsutt  antiued*-.  ^a- 
derson  v.  SbarVf  44 

3.  A.  motion  .for  an  attachment 
against,  a  person  subpcem^  as  a 
wiuiesif/for  not  attending  al  a(  trial, 
must  be  made. within,  the  term  auc^ 
ceefling  the  triali:  andta  copy  of  such 
suiipee^  iq  us  the  .delivered  peasonal* 
ly  atr  the<  time  of  service.  Tktape  v. 
GMourf^y\\r,     ,;/        .  55 

j(.  The  (lefendant  having  been  ar- 
rQft^Afbjfi  Ibci  imnieioff  Mtefhem  T. 


PRACTICE. 


PRKOnOB. 
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namev  SUphen  Thomas  Silk:— The 
CotiM  oidnvd  the  tMil^bond  to  be 
cawcdled^  on  the  defendant's  Uhder- 
taking  to  bring  no  action;  but  ob- 
MTv^,  that,  in  future,  they  t^ould,  in 
such  cases^  leave  the  party  to  his  p^ea 
IB  abatement.   Lmkiv.  Silk,  67 

5.  The  defendant's  hame  was  Tid* 
marsh;  hewaf  arrested  as  Tinmarsh: 
— The  Court  refused  to  set  aside  the 
writ,  but  left  him  to  plead.  Hxman 
V.  Tidmarsh,  231 

6.  On  the  trial  of  a  writ  of  right, 
the  tenant  must  begin,  notwithstand- 
ing the  tender  of  the  demi-mark. 
Tooth,  Demandant;  Baj^fff//, Tenant, 

349 

7.  The  Court  will  not  accede  to  an 
application  for  a  trial  at  bar,  unless 
the  specific  difficulties  of  the  case  are 
pointed  out  to  them  at  the  time. 
Angell,  Demandant ;  AngeU,  Tenant, 

f78 

8.  An  attorney  having  acted  for 
both  parties  in  a  suit,  the  Court  or*- 
dered  the  proceedings  to  be  set  aside, 
and  the  attorney  to  pay  the  costs  of 
the  cause,  and  of  the  motion.  Berry 
V.  Jenkins,  d08 

9.  The  defendant  obtained  a  rule  to 
change  the  vswiu  from  London  to 
Lancashire,  on  the  usual  affidavit. 
The  affidavit  of  the  plaintiff,  on  shew- 
ing cause,  stated  that  the  action  was 
brought  otfi  a  contract  for  the  pur- 
chase of  cotton  at  Trieste,  to  be  deli- 
vered at  Liverpool,  The  Court  dis- 
charged the  rule.  WUhmsonv,  Tat- 
ter sal,  328 

10.  The  defendant  wilAilly  avoid- 
ing the  service  of  proeeasi  the  phintiff 
sent  it  to  her  by  the  post,  inclosed  in  a 
letter,  which  she  refbsed  to  receive. 
He  entered  an  appearance  for  her, 
and  afterwards  signed  judgment. — 
— ^The  Court  set  aside  the  judg- 
ment, without  costs.  Bidpath  v.  fVU' 
liams,  SS3 

1 1 .  A  writ  of  entry  was  returnable, 
and  ao  appewaaoe  entered  thereoui  in 


Miekaebmas  Darm.  llie'eiount  NfM 
intitWd  of  i^MwyTerm^  and' wii  de- 
livered on  the  loth  Fslftitarf.  The 
Court  set  aside  the  co«|it  for  irrega^ 
larity,  and  refused  to  aUd#  it  to  be 
amended.  Bowki,  DettMiidant;  Lm^ 
renee.  Tenant,  MS 

IS.  Bail  cannot  justify  for  a  de- 
fendant broQ^t  into  Coori  to  it 
charged  in  execution  in  the  einao. 
BirohiiM  V.  Chambers^  ■  943 

13.  The  defendant  was  hdd  lirbidl 
on  a  bill  of  exchange.  The  Court 
refused  to  order  the  bail-bond  to  be 
delivered  up  to  be  oanoeiledt  M  an 
affidavit  that  the  bill  was  feuaded  Ibd 
given  on  an  usurions  tranaaetioii. 
Isaacs  V.  Sil»sr,  M8 

14.  A  plaintiff  may  proceed'  by 
distringas  to  compel  the  a|ipaaranee 
of  a  £fendant  who  residai  abroad« 
but  carries  on  trade  in  this  conntry. 
Hornby  v.  Bowling,  869 

15.  In  a  writ  of  entryi  the  demand- 
ant took  the  record  down  to  the 
Assizes.  The  cause  was  made  a  re^ 
manet.  At  the  next  Assizes,  the  ten- 
ant alone  appeared*— *The  Court  re- 
fused to  allow  him  to  sign  judgment 
as  in  case  of  a  nonsuit.  Dennum, 
Demandant ;  Bull,  Tenant,  443 

1 6.  The  Conrt  reftised  to  set  aside 
a  declaration,  on  the  groond  of  a  "va- 
riance between  the  writ  and  declara- 
tion— the  defendant  being  called  John 
in  the  former,  and  James  m  the  latter. 
C^ariier  v.  Weller,  4S7 

17.  The  defendant  having  been  ar- 
rested in  Middlesex,  original  bafl 
were  put  in  there  (  and  afterwards 
added  bail  were  taken  before  a  com- 
missioner in  the  countryf  and  put  in 
with  the  filacer  for  Middlesex  .---^HeU 
r^lar ;  the  commisaiolier  in'  the 
country  having  full  authority  tor  aet 
by  virtue  of  nis  comrniasion.  Mloore 
V,  Kenriek,  ^49S 

18.  The  Court  will  not  stay  pro- 
ceedings in  an  action  of  trover,  on  €lie 
tenna  of  the  detedant'a  deliverfng 
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RECOVERY. 


SST  OFF. 


up  the  gotds  iconyerted  to  the  plain- 
tiff, or  paying  their  value,  where  such 
value  18  not  ascertained.  Tucker  v. 
Wrisht,  500 

lOJ  An  {nfiait  defendant  having  ap- 
peared by  attorney,  the  Coon  or&red 
the  appearance  to  he  struck  out  of  the 
filnoer's  hoek»  end  that,  if  the  defend- 
ant should  ai^ear  by  gunrdian,  his  plea 
should  be  made  conformable  thereto; 
and  that  the  defendknt  should  pay  the 
pfadntiff's  costs.  Pdg€t  V.  Thompswi, 

504 

20.  The  Court  will  not  allow  in- 
coosiBtent  pleas  to  be  pleaded  toge- 
tbftr,  unless,  at  the  time  of  the  appli- 
cation for  leave  to  plead  several  mat- 
ters, an  affidavit  be  made,  that  such 
pleas  are  necessary  for  die  justice  of 
the  case.    Skam  t.  Ru»eU^  540 

PREBENDARY. 

See  AnvowsoN* 

PRESCRlPrrON. 
See  P^EAoiNQ,  3. 

PRESENTATION. 

See  Advowson. 

PROCESS. 

See  Practice. 
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PROVISIONAL  ASSIGNEE. 

See  Insolvent  Debtor. 

PUFFER- 

See  Auction. 

QUARE  IMPEDIT. 

Xw  laQuarelmpediif  a  defendant 
is  ^et  entitled  to  costs  on  a  judgment 
aa  in  case  of  a  nonsuit.  fTyndome 
V*  Carlisle  (BUkop\  ^69 

RECOVERY. 
1.  The  Court  peMittedaTeeovery 


to  be  amended  hy  suhrtituting  <*  the 
township  of  4.%  in  the  p^ciab  of  JT.," 
for  "  the  parish  of  Ar  Kinderlev, 
demandant;  Graham^  tenant;  Ogie^ 
vouchee,  249 

2.  Where  the  vouchee  became  in- 
sane after  the  execution  of  the  war* 
rant  of  attorney,  but  before  the  per- 
fecting of  the  recovery — The  Court 
refused  to  allow  it  to  pass. ,  De- 
mandant; itufietf,  Tenant;  Wailcoti^ 
Vouchee,  307 

3.  The  Court  refused  to  allow  a 
recovery  to  be  amended  by  the  inser- 
tion in  the  prueeipe  of  the  description 
of  the  parcels  intended  to  pass,  whidli 
had  been  omitted  by  mistake.  OdiSe, 
demandant;  Foster^  Tenant;  P/y- 
nunUh  (Earl),  Vouchee,  340 

4.  If  one  of  several  vouchees  ap- 
pear personally  in  Court,  and  the 
others  by  attorney,  the  name  of 
the  former  need  not  be  inserted  in  the 
deiiimssf  or  wanrant  of  attorney.  jS'tm- 
nums^  Vouchee,  485 

REGUL^  GENERALftS,  332, 580 

RELEASE. 

See  Attorney,  2. 

RENT. 
See  LASStosD  Ain>  TtJikm, 

RULES  OF  CbURT*.   ! 
See  RxQUXiC  GBNSftALsa* 

RIGHT,  WRIT  OF. 
See  Writ  ot  Riokx. 

SALE* 
SeeAaonoK,  ■ 

5E J"  OFF. 
See  Insolvbnt  }J)uroa, 


STAMPS. 


STATUTES. 
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SHERIFF. 

See  "Writ  of  Right. 

SHIPOWNER. 
See  Ihsuramcb. 

SLANDER. 

1.  In  slander^  the  declaration  stat- 
ed^ that  the  plaintjff  was  a^  auction- 
eer and  appraiser,  that  the  defendant 
had  employed  him  as  an  appraiser  to 
value  certain  gooda^and  thai  he  spok^ 
of  him,  and  his  conduct  as  to  such 
valuation — **  He  ia  a  damned,  ragcal; 
he  has  cheated  me  out  of  lOOZ.  on  the 
valuation:" — Held^  lufBcient  afiev 
verdict.   Bryant  v.  Loxion^  344 

2.  Partners  may  join  in  an  action 
for  slander  spoken  or  published  of 
tbem.ia.the  way  of  their  trade :  and 
9embtef,  tha^  in  such  case^  the  dedara* 
tion  need  Aot  aver  j^ecial  damage* 
Farster  v.  Lannotif  :    /d6(> 


SPSCIAI,  iURY. 

See  Costs. 


4    /  ' 


STAMPS. 

1.  In  covenant  on  articles  of 
agreement  under  seal,  the  plaintiff 
alleged  in  his  'dccbration  that  the 
deed  was  lost,  and  provjad  diat  two 
parts  were  executed,  that  the  part 
executed  l^y.^im  was  .delivered  to 
the  defbndiuits,  a!nd  ^ai  tlie  part 
executed  by  iAiMi  was  ddivet<ed  to 
him,  and  duly  stamped  previously  to 
the  loss,  i  <  Ml  the  ttntlpjd^ ^fiamtiff 
offered  in  evidmce  a  dran  or  copy  of 
the  deed;  T>ut,  h6  haivihg  given  the 
defendants  notice  to  produce  their 
part,  they  did  9i>-iJield^  that,  al- 
though it  was  .^  lAstt  <atill  that  it 
was  only  secondary  evidence  of  the 
contents  of  theloat  ^^ee|^  and  might, 
therefore,  be  re^ieivedwitnouta  stamp. 
Munn  v;  OeMU^^  ^  ^    ,  -  ;   .  -:      4ft 


STATUTE  OF  FRAUDS. 

See  Frauds,' Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Svatutb  of* 

STATUTES   CITED  OR  COM* 
MENTEDON. 

KdmrdW. 
2&3^c.l3.    Tithes.  ...  J«a 

James  I. 
4.  c.  S.     Costs.  ^  269 

21.  c.  16.     Limitation  of  Actiotls. 

CharleM  II. 
29.C.3,     Frauds,  S^tutp.fif.      ..  .2 

WiUiam  and  Mary.     '■  ' 
4  &  5.  c.  4.  Bail,  Recognisance.  499 

.  4nne^ 

8.  c.  14.     Distress,  Rent.  227 

9.  c.  14.    Qamingf     .    , ,.  .       **8 

George  tJ 

6.  c.  18.     Insurance.  72,  81 
12.  C.29.     AiRds^it  of  Debt^  Pro^ 

cess.  ■  58df  445 

George  II. 
4.C.28.   LandkMiitad  Tenant,  Dis- 
tress. ■      /  263 
C.  C.31.     Bastards.  320 

7.  c.^Ov  ijeetiKieft,  }/itnttfjLey49l 
14.  c.  l7.    Judgment   of  Nonsuit, 

Costs.  '  M^f  444 

24.  c.  18.     Special  Jnxjf  Costs.  511 
24.  c.  23.     Holyiaiyi^.  264-7 

*■  •   .'."'*'     .» ■ 
George  III. 

17.  c.  50.     Auction.  xSS 

9».  e'.  hcht.    fTfrt  IhdUt,  ViHik'  Com- 
patajr.  V  ♦62 

39  &  40:  c.  1*4.'    X<m*n  Cwirt  of 
Requests.  14 

46.  c.  135.     Bankrupt.  8 

53.  c.  141.     Attmiity^    '  28 


.  •  I '. 


610 


TITHE&; 


TROVBR. 


CUorge  IV. 
1.  c.  11^.     Insolvent  Debtor.   8,  10, 

232,414,417 
1.  &  2.  c.  78.  Bills  of  Exchange.  351, 

511,512 
5.  c.  123.     Insolvent  Debtor.  9,232 

5.  e.  98.     Bankrupt.  433-4 

6.  a  16.     Bankrapt.  434-5 

SUBPGSNA. 

i&e  Witness. 

SURRENDER. 

See  CoPTHOLD. 

TENDER. 

!•  A  plaintiff  may  be  nonsuited 
after  a  plea  of  tender:  Therefore, 
where  the  defendant  pleaded  non-as* 
nnnpsk  as  to  part,  and  a  tender  as  to 
the  residue,  which  he  paid  into  Court, 
and  the  plaintiff  took  out;  and  the 
defendant  took  down  the  record 
by  proviso,  and  the  plaintiff  did 
not  appear: — Held^  that  the  defend- 
ant was  not  entitled  to  a  verdict;  and 
the  Court,  on  motion,  ordered  it  to 
be  set  aside  and  a  nonsuit  entered. 
Anderson  v.  Shaw,  44 

2.  A  tender  must  be  unconditionali 
and  of  the  precise  sum  due.  There- 
fore, where  a  plaintiff  had  separate 
demands  for  various  sums  of  unequal 
amount  against  several  persons,  an 
ofler  of  an  aggr^ate  sum  in  dis- 
charges jof  the  debts  of  all,  will  not 
support  a  plea  alleging  the  tender  of 
a  fractional  part  for  the  debt  of  one. 
Strong  V.  Harvey f  72 

TITHES. 

1*  A  farmer  caused  every  tenth 
sheaf  of  wheat  to  be  thrown  out  by 
the  binders,  for  tithe,  the  others  to  be 
set  up  in  shocks  of  different  numbers, 
varying  from  six  to  ten:— Held,  that 
this  was  not  a  legal  mode  of  setting 
out  the  tithe,  although  no  fraud  was 


intended;  as  the  tithc-owoer  shonld 
have  an  opportnnity  of  cos^wring  the 
tithe-sheaves  widi  the  others.  Walker 
V.  Ridgway,  128 

2.  In  an  action  by  a  derffyman 
against  a  farmer,  for  immopeny  set- 
ting o8t  his  titlnB,  the  Jmy  fowd  a 
verdict  for  the  defendant,  contrary  to 
the  opinion  of  the  Judge*  The  Goort 
directed  a  new  tnal;  imd  anonymous 
Ictterr  having  been  inserted  in  the 
newspapers  of  the  county  whore  the 
cause  was  tried,  reflecting  on  die  cha- 
racter of  the  plaintiff,  as  a  clergy- 
man:— the  Conrt  ordered  the  wme 
to  be  changed  to  a  third  oonnty. 
Walker  v.  Ridgway,  486 

TRESPASS. 

1.  Trespass  for  breaking  open  the 
outer-door  of  the  plaintSfs  dwdl- 
ing-house,  and  entering  therein,  &c. 
Plea,  justifying  the  entry  gencaidly, 
under  a  pluriesfi,  fa.  Demurrer,  as- 
signing for  cause,  that,  in  the  plea,  it 
was  not  averred  that  the  outer-door 
was  open  at  the  time  the  defendants 
entered  under  the  writ : — Held^  that 
the  plea  was  bad.  Buckenham  v. 
Francis,  40 

2.  In  trespass  for  false  imprison- 
ment, the  onus  of  justifying  rests  on 
the  defendant.  Therefore,  in  tres- 
pass for  causing  the  plaintiff  to  be 
apprehended  under  a  Justice's  war- 
rant:— HeU  that  t}ie  plaintiff  ipigbt 
n^uotain  the  action  without  produc- 
ing the  warrant.  Holroyd  y.  Doncas" 
Ur,  440 

TRIAL  AT  BAR. 
See  Practice,  7. 

TROVER, 

See  BANK-Nora. 

1 .  A  bank-note  for  500^  was  stolen 
from  a  servttit  of  the  plaintiffs.  The 
fact  of  the  robbery  was  advertised  in 
tlie  Hue  and  Cry  Oasette,  and  in  an- 


TROVER. 


VARIANCE. 
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other  paper.  Some  time  afterwards, 
the  note  was  received  at  the  hanking- 
houBeof  the  defendants  in  the  coun* 
try,  where  it  had  heen  presented  for 
change  hy  a  stranger,  of  whom  no 
questions:  were  asked  as  to  the  nian<* 
ner  in  which  he  became  possessed  of 
it.  In  trover  to  recover  the  value, 
the  Judge  left  it  to  the  Jury  to  say 
whether  or  not  due  notice  of  the  rob- 
bery had  been  given  by  the  plaintifik, 
and  whether  or  not,  under  the  cir« 
cumstances,  due  caution  had  been  ob- 
served  by  the  defendants,  in  taking 
the  note.  The  Jury  thought  that  the 
defendants  had  not  exercised  due  cau- 
tiott,  and  accordingly  Ibund  for  the 
plaintiffs : — The  Court  held  that  this 
direction  was  proper,  and  refused  to 
disturb  the  verdict.  Snow  v.  Pea* 
cock,  286 

.  2.  A  party  taking  a  bank-note  in 
pa3rment  of  a  bet  from  a  stranger  on 
a  race-course,  is  not  bound  to  use  the 
same  precaution  as  would  be  requisite 
if  the  note  were  taken  by  a  tradesman. 
Snow  v.  Sadler^  506 

5,  The  plaintiff  was  robbed  of  a 
pocket-book  cQntaining,amongst  other 
things,  a  biH  of  exchange.  In  adver- 
tising the  loss,  he  merely  stated  that 
'*  the  pocket-book  contained  papers 
of  no  use  to  any  person  but  the  own- 
er." The  bill  was,  shordy  afterwards, 
presented  at  the  banking-house  of  the 
defendants,  by  a  stranger,  who  stated 
that  he  was  the  son  of  the  indorser. 
The  defendants  discounted  it.  In  tro- 
ver, the'  Judge  left'  it  to  the  Jury  to 
ssLy^-^rst,  whether  they  thought  that 
the  plainti^l^ad  done  aU  |^t  his  duty 
required  o^^him,  in  advertising  and 
making  known  his  loss-secondly, 
whether,  if  due  diligence  had  been 
used  by  the  plaintifrin  this  respect, 
the  defendants  had  adted  bond  Jide^ 
and  used  due  caution^  in  receiving  the 
bill ;  telling  th^m,  that,  if  they  were 
of  opinion  that  the  plaintiff  had  failed 
in  giving.  proptrpoUce  of  theroUbnery, 


the  defendants  were  entitled  to  a  ver* 
diet.  The  Jury  having  found  for>the 
defendants — ^The  Court  refused  to  dis- 
turb the  verdict,  holding  the  directioa 
proper.     Beckwith  v.  CorraUf     S$5 

4.  The  plaintiff, .  reshling  abroad^ 
shipped  sugars  under  a  UU  o£  lading^^ 
addressed  to  A.  in  Ltrndm,  diiecling 
him  to  sell  the  sugars  on  tlie  plains 
tiff's  account,  and  place  |be  net  pro* 
ceeds  to  the  credit  of  B»  tp  whom  the 
plaintiff  was  indebt^  for  advances 
made  previously  to  the  shipment. 
The  invoice  stntieid  Che  pbuiitiff  to  be 
the  shipper.  ^.,  on  the  arrival  of  the 
sugars,  pledged  them  to  the  defend- 
ants for  advances  made  by  them  to 
him;  and  having  become  bankrupt, 
the  plaintiff  authorized  an  agent  to  de- 
mand the  sugars  of  the  defendants; 
but  they  sold  them,  and  the  proceeds 
were  demanded  after  the  sale  by  the 
agent,  with  the  authority  of  the  plain- 
tiff:— Held,  that  the  latter  had  a  suf- 
ficient title  in  the  sugars  to  sue  the 
defendants  in  trover,  as  the  right  of 
possession  was  in  him,  as  B.  had  only 
an  equitable  interest;  and  that  the  de« 
fendants,  by  selling  the  sugars  after 
the  demand  by  the  plaintiff's  agent, 
were  guilty  of  a  conversion.  SeUiek 
V.  Smith,  469 

5.  The  Court  will  not  stay  proceed- 
ings in  an  action  of  trover,  on  the 
terms  of  the  defendant's  delivering  up 
the  goods  converted,  to  the  j^aintilj^ 
or  paying  their  value,  whei^e  soch  va-* 
lue  is  not  ascertained.  Tucktr  v. 
fVrigki,  500 

UldDERWRlT^ep. 
See  Insurance. 

USE  AND  OCttJPATION. 

See  I/ANi>L<>R»  AND  Tenant,  .1. 

VARIANCE. 

See  I^LEADINO. 

Practice. 
1.  The  pkiinuff,ptc8cdbcd  for  a 
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r^ht  of  8c^  pasture  *'  from  tbe  feast 
of  St.  Thomas  until  the  1 8th  Aprils 
in  every  year  :** — Heid^  that,  the  right 
claimed  being  a  prescriptive  right,  its 
eommenoement  and  conclusion  roust 
have  reference  to  St.  Thonuu*s  day, 
old  stile ;  and  that  the  description  of 
^the  fiast  of  St.  Thomas*'  generally, 
vat  suffieieot.     Smith  v.  Flower,  264 

2«  In  asswmpsit  on  a  warranty  of  a 
borse,  the  decuuration  stated,  that,  in 
oonnderation  that  the  plaintiff  would 
purdiape  of  the  defendant  a  horse,  at 
a  certain  price,  to  wit,  the  price  of  55L, 
the  defendant  undertook  that  the  horse 
was  sound.  The  proof  was,  tliat  the 
price  agreed  upon  was  55/.,  and  that 
the  defendant  was  to  return  1/.,  if  the 
plaint^  did  not  make  a  profit  of  4/.  or 
5Lf  on  the  re-sale  of  the  horse: — Heldf 
a  fiital  variance — dissentiente  Case- 
lee^  J.     Blythe  v.  Bampton,         387 

3.  A  declaration  in  assumpsit ,  stat- 
ed, that,  in  consideration  that  the 
plaintiff  had  delivered  a  watch  to  the 
defendant,  to  be  repaired  for  certain 
reward,  he  undertook  to  repair  and 
re-deliver  it  to  the  plaintiff.  Breach 
— non-delivery.  Proof  that  the  de- 
fendant having  repaired  the  watch, 
tendered  it  to  the  plaintiff,  who  desir- 
ed him  to  deliver  it  to  bis  uncle  C/., 
who  would  pay  him  for  it ;  but,  that 
the  defendant,  by  mistake,  delivered 
it  to  another  uiicle,  from  whom  it  was 
stolen: — Heldy  that  the  plaintiff  was 
entitled  to  recover  the  value  of  the 
watch,  and  that  there  was  no  sub- 
stantial variance  between  the  declara- 
tion and  the  evidence;  although  it 
was  objected,  that  the  action  siiouM 
have  been  founded  on  the  new  con- 
tract to  deliver  the  watch  to  the  plain- 
tiffs uncle.     fVilson  v.  Powis,       543 

VENDOR  AND  PURCHASER. 

1.  The  plaintiff  put  up  a  horse  to 
sale  at  a  public  auction,  and  sent  his 
servant  to  bid  for  him  to  enhance  the 


price.  The  last  bond  fide  bidding 
was  12/.,  and  the  horse  was  ultimately 
knocked  down  at  29/.: — Held^  that 
the  bidding  by  the  servant  was  a 
fraud  upon  the  purchaser,  and,  conse- 
quently, that  the  sale  was  void.  Crow- 
der  V.  Austin^  283 

VENUE. 

1.  The  defendant  obtained  a  rule 
to  change  the  t^emce  from  London  to 
Lancashire^  on  the  lutual  affidavit. 
The  affidavit  of  thi^  plaintiff,  on  shew- 
ing cause,  stated  tlmt  the  action  was 
brought  on  a  contract  for  the  pur- 
chase of  cotton  at  Trieste,  to  be  deli- 
vered at  LiverpooL  The  Court  dis- 
charged the  rule.  fVilkhuon  v.  Tat- 
tersalr  328 

2.  Covenant  by  the  assignee  of  the 
lessee  of  a  term,  is  a  local  action;  and 
the't>eiitte  most  be  laid  in  the  county 
where  the  lands  are  situate.  The 
Mayor,  &c.  of  Berwick^upon-  Tweed 
V.  Shanks^  i;72 

3.  The  Court  will  not  allow  the 
venue  to  be  changed  af^  plea  plead- 
ed, unless  the  justice  of  the  case 
clearly  requires  it.  BaUey  v.  Beau- 
mont, 3S4 

4.  In  an  action  by  a  clergyman 
against  a  farmer,  for  improperly  set- 
ting out  his  tithes,  the  Jury  found  a 
verdict  for  the  defendant,  contrary  to 
the  opinion  of  the  Judge.  The  Court 
directed  a  new  trial ;  and  anonymous 
letters  having  been  inserted  in  the 
newspapers  of  the  county  where  the 
cause  was  tried,  reflecting  on  the  cha- 
racter of  the  plaintiff,  as  a  clei^yman : 
— the  Court  ordered  the  venue  to  be 
changed  to  a  third  county.  Walker  v. 
Ridgwajf  486 

VESTRY. 

1.  At  a  special  vestry,  it  was  re- 
solved, **  that  an  indictment  prefer- 
red against  the  parish  for  non- repair 


WITNESS. 


WRIT  OF  RIGHT.       613 


of  a  highway,  should  be  opposed ;  and 
that  the  surveyors  be  desired  to  take 
the  necessary  steps  for  carrying  this 
resohition  into  effect:" — Held,  that 
the  inliabitants  who  had  signed  the 
resolutions  were  not  personally  re- 
sponsible for  the  costs  of  the  attorney 
employed  by  the  surveyors  for  this 
purpose.    Sprotl  v.  Powell,  398 

WARRANT. 

See  Trespass. 

WARRANTY. 

1.  Ill  assumpsit  on  a  warranty  of  a 
horse,  the  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would 
purchase  of  the  defendant  a  horsct  at 
a  certain  price,  to  wU^the  price  of  551,, 
the  defendant  undertook  that  the  horse 
was  sound.  The  proof  was,  that  the 
price  agreed  upon  was  55L,  and  Uiat 
the  defendant  was  to  return  IL,  if  the 
plaintiff'  did  not  make  a  prqfit  of  4L 
or  5L,  on  the  re*sale  of  the  horse: 
— Held,  a  fatal  variance,  (dissentiente 
Gaselee,  J.)  Blythe  y.  Hampton,  387 

WAY. 

See  Action  on  the  Case. 

WEST  INDIA  DOCK  COMPANY. 

See  Limitation  of  Action. 

WITNESS. 

See  Attorney,  ^. 
Costs. 
Deed. 

1.  A  motion  for  an  attachment 
against  a  person  subpcenaed  as  a  wit- 
ness, for  not  attending  at  a  trial, 
must  be  made  within  the  term  suc- 
ceeding the  trial,  and  a  copy  of  such 
subpcena  must  be  delivered  personally 
to  him  at  the  time  of  service.  Thorpe 
v.  Gishoxirne,  55 


WRIT  OF  ENTRY. 

1 .  A  writ  of  entry  was  Returnable, 
and  an  appearance  entered  thereon, 
in  Michaelmas  Term.  Thp  count 
was  intitled  of  Hilary  Terra,  and  was 
delivered  on  the  lOth  February,  Thie 
Court  set  aside  the  count  for  irregu- 
larity, and  refused  to  allow  it  to  be 
amended.  Rowles,  Demandant ;  Z'afv- 
rence,  Tenant,  338 

%,  In  a  writ  of  entry,  the  demand- 
ant took  the  record  down  to  the  As- 
sizes. The  cause  was  made  a'  rfs^ 
manet.  At  the  next  Assizes,  the  teii- 
ant  alone  appeared. — The  Court  re- 
fused to  allow  him  to  sign  judgm^t 
as  in  case  of  a  nonsuit.  Denman, 
Demandant;  Bull,  Tenant,  443 

WRIT  OF  RIGHT; 

1.  On  the  day  appointed  for  the 
trial  of  a  writ  of  right,  the  Sheriff  re- 
turned that  one  of  the  knights  was, 
from  illness,  incapable  of  a,ttending; 
this  was  conBrmed  by  the  affidavit  of 
bis  medical  attendant,— The.  Court 
allowed  a  venire  to  issue  £br  suin- 
moning  another  knight,  and  a  habeas 
corpora  to  compel  the  appearance  of 
the  three  knigbls  who  luid  ahready 
appeared,  and  of  the  recognitois,  on 
a  subsequent  day.  Tooth,  Demandant; 
Bagwell,  Tenant,  iS36 

2.  In  a  writ  of  right,  the  Sheriff 
returned  to  the  precept  for  summoning 
four  knights  to  choose  the  grand  as- 
size, that  he  had  caused  to  be  sum- 
moned E.  P,  Esq.,  D.  S.  Esq.,  S. 
H,  Esq,,  and  T,  A^  Esq.,  four  lawful 
knights  of  his  county:^— i^eM,  that 
this  return  was  not  traversable*  Angell, 
Demandant;  AngelUTexasa^,  .    272 

3.  On  the  trial  of  a  writ  of  right, 
the  tenant  must  begin,  notwithstand- 
ing the  tender  of  the  demi-marh. 
Tooth,  Demandant ;  Bagwell,  Tenant, 
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